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[IN  THE  COURT  OP  APPEAL.]  1880 

WARBUETON,  Appkllakt;  HEYWORTH,  Respondbht.  Nov.  17. 

Moiter  and  Servani^Employen  and  Workmen  Acl^  1875  (38  A  39  Vict.  c.  90),  (0.  A^ 
8.  11 — Contract  of  Seroice — Wages  due  hut  not  payable— -Piece  Worh-^  Q*  ®'  ^• 
Forfeiture  of  Wages — Women. 

A  wearer,  a  woman  subject  to  the  provisions  of  the  Factory  Acts,  was 
employed  at  a  miU  in  which  amongst  the  roles  were  mle  15,  that  no  person 
sbali  leave  his  or  her  work  without  giving  fourteen  days'  previous  notice,  such 
notice  to  be  given  on  a  Saturday,  and  rule  16,  that  any  person  leaving  without 
giving  such  notice  **  shall  forfeit  all  wages  then  due,  or  earned,  or  unpaid."  She 
was  paid  by  the  piece,  and  all  work  done  was  booked  up  at  three  o'clock  on 
the  Wednesday  afternoon  in  each  week,  'and  paid  for  on  the  following  Saturday, 
all  work  booked  after  three  o'clock  on  the  Wednesday  afternoon  being  carried 
forward  to  the  following  week.  She  left  the  mill  before  three  o'clock  on  a 
Wednesday  afternoon  without  giving  the  required  notice,  having  previously 
carried  in  and  had  booked  certain  work  which  she  had  completed.  On  the 
following  Saturday  she  applied  for  the  wages  due  at  the  time  she  left  and  when 
she  had  completed  her  work,  but  payment  was  refused  on  the  ground  that  the  same 
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1880        ^vere  forfeited  by  rales  15  and  16.    No  claim  was,  howeyer,  made  for  damage 
sustained^y  the  employer. 


^  The  11th  section  of  the  Employers  and  Workmen  Act,  1875,  enacts  that  **  in 

HxTWOBTH.    the  case  of  a  child,  young  person,  or  woman,  subject  to  the  provisions  of  the 

r~        Factory  Acts,  any -forfeiture  on  the  ground  of  absence  or  leaving  work  shall  not 

Q.  B.  D.      ^  deducted  from  or  set  off  against  a  claim  for  wages  or  other  sum  due  for  work 

done  before  such  absence  or  leaving  work,  except  to  the  amount  of  the  damage, 

if  any,  which  the  employer  may  have  sustained  by  reason  of  such  aWnce  or 

leaving  work  " : — 

Sdd^  that  the  above  facts  did  not  shew  a  weekly  hiring  at  weekly  wages,  but 
shewed  that  the  price  for  the  work  done  and  booked  whea  the  weavec  left  <m . 
the  Wednesday  was  then  earned  and  due,  though  not  then  payable,  and  that  the 
same  would  have  been  forfeited  by  rules  15  and  16,  but  that  as  there  was  no 
damage  and  the  weaver  was  a  woman  subject  to  the  Factory  Acts  she  was 
protected  by  the  said  11th  section,  and  could  not  be  deprived  of  what  she  had  so 
earned. 

Case  stated  by  jastioes  under  20  &  21  Yiet.  o.  43. 

At  a  petty  session  at  Blackburn,  in  the  county  of  Lapcaster,  on 
the  20th  of  November,  1879,  the  justices  heard  and  dismissed  a 
complaint  preferred  by  the  appellant  against  the  respondent, 
under  s.  4  of  the  Employers  and  Workmen  Act,  1875  (38  &  39 
Vict.  c.  90),  charging  that  the  respond^it,  being  the  employer  of 
the  appellant  in  the  trade  or  business  of  a  cotton  manufacturer 
under  a  certain  contract  of  service,  did  refuse  to  pay  to  the 
appellant  the  sum  of  13s.  4i.,  being  wages  earned  by  her  while 
in  the  said  respondent's  employ. 

The  case  stated  that  upon  the  hearing  of  the  complaint, 

4.  It  was  proved  on  the  part  of  the  appellant,  and  found  as  a 
fact,  that  she  was  a  weaver  in  the  employ  of  the  respondent,  who 
is  a  power  loom  cloth  manufacturer  in  the  borough  of  Blackburn, 
and  that  she  was  paid  by  the  piece. 

5.  That  the  rules  which  were  annexed  to  the  case  were  in  force 
in  the  mill  of  the  respondent.  (1) 

(1)  The  rules  annexed  to  the  case  "  16.  Any  person  leaving  his  or  her 

coDtained,  inter  alia,  the  following,  viz.,  work  without  giving   the  notice  re- 

"  15.  No  person  shall  leave  his  or  quired  hy  rule  15,  or  before  the  expi- 

her  work  for  any  cause  whatever,  with-  ration  thereof,  shall  forfeit  and  lose  all 

out    giving    fourteen    days'    previous  wages  then  due,  or  earned,  or  unpaid, 

notice,  such  notice  to  be  given  in  the  and  shall  aUo  be  liable  to  be  proceeded 

warehouse  on  a  Saturday.    The  same  against  according  to  law,  as  if  there 

notice  shall  be  given  by  the  master,  had  been  no  such  forfeiture.'' 

except  in  the  cases  provided  for  or  "  18.  All  fines,  forfeits,  deductions, 

referred  to  by  rules  3,  4, 5, 6,  and  12."  or  sums  payable  under  or  by  virtue  of 
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three  o'clock  on  the  Wednesday  afternoon  in  each  week,  and  paid  Wabbtjbton 
fop  on  the  following  Saturday ;  all  work  booked  after  three  o'clock  hbtwobth 

on  the  Wednesday  afternoon  being  carried  forward  to  the  following       

week.  Q.  B.  D. 

7.  That  on  Wednesday,  the  29th  of  October,  1 879,  at  a  qnarter 
past  twelve  o'clock  at  noon,  the  appellant  carried  the  cuts  she  had 
completed  into  the  warehouse,  and  had  them  booked,  and  then 
returned  to  her  looms  until  half-past  twelve  o'clock  at  noon,  when 
the  works]  stopped  for  dinner,  and  that  she  then  left  her  work 
without  having  given  the  required  notice. 

8.  That  on  the  following  Saturday  the  appellant  applied  to  the 
respondent  for  ISs.  4d.,  the  amount  of  wages  which  she  alleged  to 
be  due  at  the  time  she  left,  and  when  she  had  completed  the  cuts 
in  her  looms,  but  payment  was  refused  on  the  ground  that  they 
were  forfeited  by  rules  15  and  16. 

9.  That  the  appellant  had  admitted  that  she  had  left  her  work 
without  giving  the  required  notice,  and  that  she  had  offered  the 
following  week  to  return  and  serve  her  notice,  but  the  respondent 
refused  to  allow  her  to  do  so,  her  looms  haviog  been  given  to 
another  weaver  at  three  o'clock  on  the  Wednesday  afternoon  (the 
day  she*  left). 

10.  That  the  average  amount  of  wages  earned  in  one  week  in 
the  respondent's  mill  was  168.  6d. 

11.  That  there  was  no  claim  made  by  the  respondent  against 
the  appellant  for  damage  or  loss  sustained  in  consequence  of  her 
having  left  her  work  without  notice. 

12.  It  was  contended  on  the  part  of  the  appellant,  that  she  had 
completed  her  week  at  the  time  she  took  in  her  cuts  at  a  quarter 
past  twelve  on  the  Wednesday  noou,  and  that  immediately  there- 
upon her  wages  became  due,  and  that  by  s.  11  of  the  Employers 
and  Workmen  Act,  1875,  the  respondent  had  no  right  to  stop  or 
make  any  deduction  from  the  appellant's  wages  then  due  for 
work  done  on  account  of  her  having  left  her  work  without  notice, 

these  rales,  or  of  any  of  them,  may  be  the  space  of  tweoty-eight  days  next 
dediicted  and  retained  from  any  wages  preceeding  the  day  on  which  the  fine, 
due  or  earned,  and  to  become  due  for  forfeit,  deduction,  or  sum  payable  shall 
or  in  respect  of  any  work  done,  within      be  imposed,  claimed,  or  made  known.*' 
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Wabbubtoh  thereby. 

Upg^QBfj^  13.  It  was  contended  on  the  part  of  the  respondent,  first,  that  as 
-"7  the  week  ended  at  three  o'clock  on  the  Wednesday  afternoon,  and 
Q.  k  D.  not  at  a  quarter  past  twelve  at  noon,  the  appellant,  by  leaving  her 
work  before  the  expiration  of  the  current  week  and  without  notice, 
had  forfeited  any  right  to  be  paid  for  the  work  done  up  to  the 
time  of  her  leaving,  as  the  hiring  was  a  weekly  one ;  and  the  cases 
of  Saunders  v.  WhiHle  (1)  and  Oregson  v.  Watson  (2)  were  referred 
to  and  relied  on  by  the  respondent 

Secondly,  That  the  case  did  not  come  within  the  meaning  of 
the  11th  section  of  the  Employers  and  Workmen  Act,  1875,  as  the 
respondent  claimed  neither  a  deduction  nor  set-off  against  the 
claim  for  wages  or  other  sum  due,  as  no  sum  was  due  to  the  ap- 
pellant ;  and  that  the  forfeiture  spoken  of  in  the  statute  was  for 
a  temporary  absence  or  leaving  work  only,  and  did  not  apply  to  a 
total  rescission  of  the  contract  by  leaving  the  same  before  the 
term  of  service  was  completed. 

And,  thirdly.  That  the  appellant  having  voluntarily  left  her 
service  without  notice  she  could  not  recover  for  the  work  done 
during  the  broken  period  of  her  hiring,  and  that  in  this  case  there 
were  no  wages  due  to  the  appellant  until  she  had  completed  her 
week  at  three  o'clock  on  the  Wednesday  afternoon,  and  she  had 
therefore  no  claim  in  the  words  of  the  statute  "  for  wages  or  other 
sum  due  for  work  done  before  such  absence  or  leaving  work." 

14.  The  justices  stated  that  they  found  that  the  hiring  was  a 
weekly  one  and  that  the  appellant  was  a  woman  subject  to  the 
provisions  of  the  Factory  Acts. 

15.  The  justices  also  stated  that  being  of  opinion  that  the  week 
ended  at  three  o'clock  on  the  Wednesday  afternoon,  and  not  at  a 
quarter-past  twelve  at  noon,  also  that  the  appellant  had  not 
completed  her  week  when  she  left  her  work  without  notice,  and 
therefore  that  no  wages  were  then  due  to  her,  they  dismissed  the 
complaint  as  before  stated. 

16.  The  question  of  law  arising  on  the  above  statement  there- 
fore was  whether  in  point  of  law  the  judgment  for  the  respondent 
was  correct. 

(1)  33  L.  T.  (N.S.)  816.  (2)  34  L.  T.  (K.S.)  143. 
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Bench  Diyision,  when  that  Court  being  of  opinion  that  the  point  Wabbubton 

in  question  had  been  decided  by  the  case  of  Oreffsqn  v.  Watson  (1)  hjy^obth. 
dismissed  the  appeal,  but  gave  the  appellant  leave  to  appeal.  jfTT^ 

The  appellant  accordingly  appealed.  4  B.  D. 

Hopipood,  Q.C.,  and  B.  8.  Wright^  for  the  appellant.  The  case 
comes  within  s.  11  of  the  Employers  and  Workmen  Act,  1875 
(38  &  39  Yict.  c.  90),  which  enacts  as  follows :  "  In  the  case  of  a 
child,  young  person,  or  woman,  subject  to  the  provisions  of  the 
Factory  Acts,  1833  to  1874,  any  forfeiture  on  the  ground  of 
absence  or  leaving  work  shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum  due  for  work  done  before 
Buch  absence  or  leaving  work  except  to  the  amount  of  the  damage 
(if  any)  which  the  employer  may  have  sustained  by  reason  of 
such  absence  or  leaving  work.''  The  appellant  was  paid  by  piece- 
work, so  that  even  if  the  whole  contract  was  not  completed  still 
when  she  had  done  a  piece  she  had  earned  the  price  to  be  paid  for 
it,  which  was  then  due,  although  by  the  rules  of  the  mill  it  was 
not  payable  until  the  Saturday.  It  is  impossible  therefore  to  say 
that  there  was  not  here  a  forfeiture,  and  that  but  for  that  she 
would  have  been  entitled  to  the  sum  due  for  the  work  she  had 
done.    In  Gregson  v.  Watson  (1)  the  county  court  judge  found  as 

&ct  that  the  hiring  was  a  weekly  one,  and  that  the  wages  were 
not  doe. 

[Brett,  L.J.  Are  we  bound  by  the  finding  that  the  hiring  vfafi 
a  weekly  one  ?] 

That  statement  in  the  case  is  only  a  statement  of  the  con- 
closion  the  justices  came  to  from  the  facts,  and  this  Court  is 
therefore  at  liberty  to  draw  a  different  conclusion  from  them. 

[Cotton,  L.  J.  If  her  wages  had  never  become  due,  that  is  to 
say,  if  they  were  weekly  wages  and  she  left  before  the  week  was 
ended,  then  there  would  be  no  forfeiture,  and  the  11th  section  of 
the  Statute  would  not  apply.] 

Here  her  price  of  the  work  had  become  due  when  the  work  was 
done  and  booked  up,  and  but  for  rule  1 6  the  appellant  would  have 
been  entitled  to  have  been  paid  for  it ;  and  it  is  because  she  is  of 

(1)  34  L.  T.  (N.S.)  143. 
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1880       that  class  which  the  legislature  intended  to  protect  that  she  is 
"wAjEBusraT  i^lieved  of  snch  forfeitnre  by  s.  11  of  the  Act. 
Hetwortil       fi^y»  Q*Cl.f  and  Attenborouffh,  for  the  respondent.    The  11th 

section  of  S8  &  39  Vict  c  90,  was  not  intended  to  alter  the 

Q.  B.  b.     ordinary  relation  of  master  and  servant 

[Bbett,  LJ*.  If  the  employer  cannot  get  rid  of  the  claim  for 
wages  in  this  case  without  lelyiDg  on  rules  15  and  16,  then  the 
11th  section  applies.] 

Yes,  but  no  wages  were  due  until  three  o'clock  on  the  Wednes- 
day afternoon,  when  the  week  ended.  Carrying  the  cuts  into 
the  warehouse  is  only  to  ascertain  the  amount  of  work  done,  and 
so  enable  the  computation  to  be  made  of  the  wages  which  may  be 
earned.  The  wages  instead  of  being  computed  by  the  day  are 
computed  by  the  piece,  but  the  hiring  is  a  weekly  one;  it  resembles 
therefore  Saunders  y.  Whittle  (1),  where  the  workman  was  hired 
by  the  week,  but  his  wages  were  to  be  at  so  much  per  hour,  and  it 
was  held  that  as  he  left  the  service  before  the  end  of  the  week  he 
had  no  right  to  wages  which  would  only  have  been  earned  at  the 
end  of  the  week.  WdUh  v.  WdBey  (2)  was  the  case  in  which  a 
weaver  was  hired  as  a  weekly  servant,  but  his  wages  were 
regulated  as  here  by  the  number  of  pieces  which,  from  time  to 
time,  he  wove  and  delivered — and  his  wages  were  ascertained  at 
noon  on  Thursday  in  each  week.  He  left  without  notice  on  a 
Friday,  having  earned  Is.  since  the  noon  of  Thursday.  The 
only  question  then  was  whether  in  the  construction  of  the  rules  at 
the  mill  he  had  forfeited  the  wages  due  on  the  Thursday.  And 
the  Court  held  that  he  had  forfeited  them,  as  well  as  the  Is, 
earned  since  Thursday,  which  last,  as  said  there  by  Cockbum,  C.  J., 
was  forfeited  by  the  general  law.  If  the  workman  was  barred  there 
from  recovering  that  7s.,  so  equally  ought  the  appellant  to  be 
unable  to  recover  what  she  claims  here. 
Hopwood,  Q.C.,  was  not  called  on  to  reply. 

Baqgallat,  L.J.  If  I  had  seen  that  there  had  been  a  simple 
finding  by  the  justices  as  a  matter  of  fact  that  the  hiring  here 
was  a  weekly  one,  I  would  have  hesitated  before  I  adopted  a  view 
which  was  inconsistent  with  such  finding,  but  where  the  justices 

(1)  33  L.  T.  (N.a)  816.  (2)  Law  Bep.  9  Q.  B.  367. 
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have  stated,  as  they  have  done  here,  certain  facts,  and  then  have       .1830 


stated  certain  findings,  I  consider  such  findings  to  be  only  a  Wabbubtox 
conclosion  of  law  which  they  have  drawn  from  these  facts.  Now  Hay^oBTH. 
the  jostices  say  that  they  fonnd  that  the  hiring  was  a  weekly  one,  /rTT"^ 
and  in  one  sense  it  was,  that  is  to  say  the  payment  was  to  be  Q.  JB.  D. 
weekly.  It  appears  from  what  is  previously  stated,  that  what  is 
so  paid  is  regulated  by  the  work  done.  The  appellant  was  paid  by 
the  piece,  and  all  work  done  was  booked  up  on  the  Wednesday 
afternoon,  and  paid  for  on  the  following  Saturday.  I  find,  how- 
ever, no  reference  to  booking  in  any  of  the  rules,  and  I  think  the 
booking  was  for  the  convenience  of  the  proprietor  of  the  mill. 
Then  the  contract  of  service  was  to  continue,  and  no  one  was  to 
leave  without  giving  fourteen  days'  previous  notice,  and  such  notice 
was  to  be  given  on  a  Saturday,  so  that  the  finding  of  the  justices 
is  inconsistent  with  a  weekly  hiring  terminating  on  a  Wednesday. 
The  opinion  that  I  have  formed  from  the  facts  in  this  case  is  that 
the  wages  were  earned  by  the  appellant  before  the  time  when  she 
absented  herself  from  the  service.  If  so  earned  it  is  not  denied  on 
the  part  of  the  respondent  .that  the  payment  could  not  be  refused 
without  a  forfeiture  within  the  meaning  of  the  Employers  and 
Workmen  Act,  1875.  On  the  other  hand,  if  the  hiring  were  a 
weekly  one,  and  she  had  absented  herself  from  the  service  before 
the  end  of  the  week,  no  wages  would  have  been  due.  The  cases 
which  have  been  cited  do  not  apply.  In  Qregson  v.  Watson  (1) 
the  Court  thought  that  they  were  bound  by  the  finding  that  the 
hiring  was  a  weekly  one,  and  in  Walsh  v.  WaUey  (2)  the  wages, 
whether  earned  or  not,  might  be  forfeited  by  the  workman  who 
was  not  protected  by  the  Act. 

Brett,  L.J.  I  am  of  opinion  that  the  facts  shewing  the  agree- 
ment are  set  out  in  the  earlier  part  of  the  case,  and  that  the 
statement  in  paragraph  14  is  a  finding  by  the  justices  that  in 
their  view  of  those  facts  the  hiring  was  a  weekly  one.  If  the 
hiring  was  a  weekly  hiring  for  weekly  wages,  then  as  no  wages 
would  be  due  until  the  end  of  the  week,  if  the  appellant  left 
before  the  end  of  the  week,  I  am  clearly  of  opinion  that  this 
would  not   be  within  the  11th  section  of  the  Employers  and 

(1)  34  L.  T.  (N.SO  143.  (2)  Law  Rep.  9  Q.  B.  367. 
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1880  Workmen  Act,  ISTo,  but  would  be  a  case  in  which  the  appel* 
WABBURroN~  l&^t  was  claiming  for  a  snm  which  was  never  due  at  all.  But 
HxTwoBTH.   ^^^°E  ^^^  ^^^  to  be  as  they  are  set  out  in  this  case,  I  think 

that  they  do  not  justify  the  opinion  of  the  justices  that  there 

Q.  B.  b.  was  here  a  weekly  hiring  for  weekly  wages.  I  think  that  the 
contract  was  that  the  appellant  should  work  weekly,  and  that 
as  soon  as  she  had  finished  a  piece  she  would  have  earned 
the  price  she  was  to  be  paid  for  it,  but  that  though  she  would 
have  earned  such  price  it  would  not  be  due  in  the  sense  of  being 
payable  until  the  subsequent  Saturday,  and  not  then,  except  in 
respect  of  work  which  had  been  done  and  booked  up  at  3  o'clock 
of  the  preceding  Wednesday,  as  work  done  after  that  time  would 
be  paid  for  only  on  the  second  Saturday.  In  the  present  case, 
according  to  my  opinion,  the  price  for  the  work  which  the 
appellant  had  done  and  had  booked  on  the  Wednesday  was  then 
earned  and  due,  but  was  not  then  payable.  A  collateral  part  of 
the  contract  of  service  was  that  the  appellant  should  work  from 
week  to  week  until  a  fortnight's  previous  notice  was  given  by  her 
on  a  Saturday,  and  there  was  also  a  corresponding  engagement  by 
the  master  to  give  a  similar  notice  except  in  certain  cases. 
Therefore  there  was  a  weekly  hiring  in  this  sense  that  there  was 
a  contract  to  work  from  week  to  week,  namely,  from  Saturday  to 
Saturday,  which  was  only  to  be  put  an  end  to  by  giving  fourteen 
days'  previous  notice.  There  was,  however,  no  contract  for  a 
weekly  hiring  at  weekly  wages.  Suppose  the  operative,  instead 
of  being  a  woman  had  been  a  workman,  and  that  the  same 
circumstances  had  happened  as  had  occurred  in  this  case,  and 
that  in  like  manner  he  had  left  without  notice,  then  the  rules 
being  part  of  the  contract,  although  he  would  have  earned  the 
price  to  be  paid  for  his  work  it  would  have  been  forfeited  by 
rules  15  and  16.  So  in  this  cas'*,  coming  to  the  conclusion  I  do 
upon  all  the  facts  set  out  in  it,  the  view  the  master  took  of  them 
at  the  time  is  important  as  shewing  that  he  considered  that  the 
appellant  had  earned  what  she  claimed,  but  that  it  was  forfeited  by 
rules  15  and  16,  and  so  it  would  have  been,  but  for  the  11th  section 
of  the  Employers  and  Workmen  Act,  1875.  Now  that  enactment 
deals  with  forfeiture  but  limits  it  when  it  is  applied  to  the  case 
of  a  child,  young  person,  or  woman,  subject  to  the  Factory  Acts. 
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It  does  not  do  away  with  forfeiture  wholly,  because  if  any  damage        1880 
be  sustained  by  the  employer  the  amount  may  be  deducted  from  Wabbubtov 
the  sum  due,  and  it  would  require  therefore  that  there  should  be  ukywobth. 
a  forfeiture  to  deduct  such  amount  at  all.    The  statute  allows     r^^^ 
the  employer  to  deduct  up  to  the  amount  of  such  damage,  but  it     Q.  B.  D. 
protects  children  and  women  from  any  such  violent  rule  as  is  to 
be  found  amongst  the  rules  [at  the  mill  in  the  present  case,  which 
though  binding  on  men,  who  are  supposed  to  be  able  to  take  care 
of  themselves,  the  legislature  has  said  if  applied  to  women  and 
children,  shall  not^  except  where  damage  has  been  done,  deprive 
them  of  what  may  be  due  to  them  for  wages.    Here  there  has 
been  no  such    damage,  and  therefore  no  forfeiture  shall    be 
deducted,  because  the  forfeiture  in  this  case  is  set  aside  by  the 
Act  of  Parliament.    In  thus  deciding,  I  wish  it  to  be  understood 
that  we  do  not  decide  anything  which  is  contrary  to  the  cases  of 
Satmiers  t,  WhUUe  (1)  and  Oregsan  v.  Watson  (2),  as  in  those 
cases  there  was  a  distinct  finding  of  a  weekly  hiring,  which  was 
a  finding  of  the  fietcts  and  not  an  inference  of  law  which  it  is  here, 
and  which  in  my  opinion  is  a  wrong  one. 

Cotton,  L. J.  In  the  Queen's  Bench  Division  it  seems  to  have 
been  assumed  that  the  case  was  concluded  by  that  of  Chregson  v. 
Watson.  (2)  If  the  facts  were  the  same  as  in  that  case,  I  should 
have  been  prepared  to  have  affirmed  the  decision,  but  they  are 
not.  In  my  opinion  the  11th  section  of  the  Employers  and 
Workmen  Act^  1875,  was  not  intended  to  give  any  right  to  wages 
which  a  person  would  not  have  had  at  the  common  law,  but  simply 
to  enact  that  such  right  should  not  in  certain  cases  be  subject  to 
forfeiture.  Where  therefore  under  the  contract  of  service  no 
wages  have  become  due  the  section  would  not  apply,  as  there 
would  then  be  no  forfeiture  of  anything  due.  Now  the  only 
difficulty  in  the  present  case,  is  whether  what  is  stated  in  para- 
graph 14  binds  us  as  a  finding  that  the  hiring  was  a  weekly  one. 
My  opinion  is  thut  what  is  there  stated  is  not  a  finding  of  a  fiict 
but  a  conclusion  of  law,  and  the  conclusion  come  to  that  the 
hiring  is  a  weekly  one  is  inconsistent  with  rule  15,  which  requires 
the  notice  to  be  given  on  a  Saturday.    It  appeairs  to  my  mind 

(1)  33  L.  T.  (N.a)  816.  (2)  34  L.  T.  (N.S.)  143. 


10  QUiSEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.     VOL.  VL 

1880  from  the  facts  stated  that  this  was  not  a  weekly  hiring,  and  that 
Wabbiibtom"  ^t*  which  was  due  to  the  appellant  in  respect  of  work  done  by 
Hbywokth    ^®'  ^^  ascertained  every  Wednesday,  but  was  not  payable  until 

the  following  Saturday.    The  appellant  was,  I  think,  entitled  in 

Q.  JB.  b.     the  present  case  to  be  paid  for  the  work  she  had  done,  and  the 
11th  section  of  the  Act  applied. 

Appeal  allowed. 

Solicitors  for  appellant :  Shaw  dt  Tremellen. 
Solicitors  for  respondent :  Doyle  dk  Sons. 


N&o.  10.  MOGG,  Appellant  ;  THE  OVERSEERS  OF  YATTON,  Kespokdektb. 

Q.  B.  D.  ^^^^  ^^^ — Occupation — Sale  of  Orass  on  Land — Bight  of  Grazing, 

The  appellant  was  the  owner  of  certain  land,  and  such  land  being  nnlet,  he 
sold  the  giaas  upon  it  by  auction.  The  conditions  of  sale  described  the  sale  as  a 
sale  of  grass  for  a  certain  time,  and  set  forth  certain  conditions  under  which  the 
purchasers  were  to  be  entitled  to  turn  cattle  in  to  eat  the  grass.  The  conditions 
also  provided  that  the  purchasers  should  dress  the  dung,  cut  the  thistles,  and 
leave  the  fences  in  good  repair.  It  was  a  term  of  tbe  sale  that  the  vendor  should 
pay  the  rates  and  taxes. 

The  appellant  was  rated  to  the  poor  rate  in  respect  of  the  land  in  question  for 
a  period  coincident  with  part  of  the  period  for  which  the  grass  was  sold.  An 
application  having  been  made  to  the  justices  to  enforce  the  rate  against  him : — 

ffdd,  that  there  was  evidence  that  the  appellant  was  the  joocupier  of  the  land  ; 
that  the  effect  of  the  sale  of  the  grass  was  not  to  put  the  purchasers  in  occu- 
pation of  the  land,  but  merely  to  license  them  to  graze  their  cattle  thereon ;  and 
that,  consequently,  the  appellant  was  liable  to  be  rated. 

Case  stated  by  justices  under  20  &  21  Vict,  c  48. 

The  facts  were  in  substance  as  follows: — The  respondents  had 
applied  to  the  justices  for  an  order  upon  the  appellant  to  pay  a 
proportionate  part  of  a  poor  rate.  It  was  proved  at  the  hearing 
that  the  appellant  was  the  owner  of  about  eighty  acres  of  grass 
land  in  the  parish  of  Yatton,  in  the  county  of  Somerset.  On 
the  25th  of  March,  1879,  the  previously  existing  tenancy  of 
the  land  determined,  and  the  appellant  was  unable  to  procure 
a  fresh  tenant.  On  the  28th  of  March  the  rate  in  question 
was  made  for  the  parish  of  Yatton,  the  occupier's  column 
being,  so  far  as  the  appellant's  land  was  cpnoemed,  left  blank 
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therein.    The  land  remaining  unlet,  the  appellant  instructed       1880 

an  auctioneer  to  sell  the  grass  on  the  land  by  auction.    The       Mooa 

adyertisements  of  the  sale  described  it  as  being  of  "  About  eighty  o^ebsbIbbs  oi 

acres  of  grass  in  lots  to  the  21st  day  of  December  next."    The     Yattok. 

conditions  of  sale  were  headed  ''  Conditions  of  Sale  of  Grass."     q.  b.  d. 

The  second  condition  was,  *'  Each  lot  of  grass  will  be  sold  from 

the  day  of  sale  to  the  21st  day  of  March,  1880,  to  be  fed  with  any 

kind  of  stock  up  to  the  2l8t  of  December,  1879  (horses  only  up 

to  the  29th  of  September,  1879)  and  sheep  only  from  the  21st  of 

December  to  the  2l8t  of  March,  1880.    Purchasers  to  dress  the 

dung,  cut  the  thistles,  and  leave  the  fences  in  good  repair."    The 

sale  took  place  on  the  7th  of  May,  1879,  when  the  grass  was  sold 

in  several  lots  to  eight  different  purchasers.    It  was  proved  by 

the  auctioneer  that  it  was  the  custom  in  that  district^  in  selling 

grass,  that  the  vendor  should  pay  all  rates  and  taxes,  and  that  the 

sale  in  this  case  was  made  free  of  all  rates,  tithes,  and  taxes,  and 

was  stated  to  be  so  at  the  auction. 

After  the  sale  became  known  to  the  respondents,  acting  under 
32  &  33  Vict  c.  41,  s.  16,  they  inserted  the  appellant's  name  in 
the  rate  in  respect  of  the  said  land.  The  appellant  contended 
that  he  was  not  the  occupier  of  the  land,  but  that  the  purchasers 
of  the  grass  were  in  exclusive  occupation  of  the  land  and  might 
maintain  trespass  against  him,  and  consequently  that  they  were 
liable  to  be  rated,  and  not  the  appellant.  No  evidence  was  given 
to  shew  that  the  appellant  had  ever  depastured  cattle  on  or  per- 
sonally occupied  the  land  in  question.  The  justices,  however, 
were  of  opinion  that  the  appellant,  from  the  time  of  the  sale  of 
the  grass  by  auction,  was  in  beneficial  occupation  of  the  land 
through  the  purchasers,  and  ordered  him  to  pay  the  proportionate 
part  of  the  rate  from  the  7th  of  May. 

The  question  for  the  Court  was,  whether  the  appellant  was 
liable  to  be  rated. 

Ansiie,  for  the  appellant.  The  appellant  was  not  liable  to  be 
rated.  The  purchasers  of  the  grass  were  in  occupation  of  the 
surface.  All  the  authorities  shew  that  a  grant  of  *'  vestura  teme  " 
is  a  grant  of  the  exclusive  possession  of  the  surface.  But  in  this 
case  there  is  more  than  that ;  there  are  express  provisions  that  the 


12  QUEENS  BENCH,  a  P..  ASD  EX.  DIYI8I0X&     VOL.  YL 

ittO        pmdiaseiBof  thegraflBwere  to  do  acts  such  as  catting  thistles  and 


MoGo       lepairmg  fences  which  are  cml j  consistent  with  poasession  of  the 

y  hind.    FiBctically  all  that  could  be  done  or  enjoyed  by  way  of 

enjoyment  of  the  surface  was  to  be  done  and  enjoyed  by  the  par- 

Q.KD.     chasers  of  the  grass.   [Bieciied  AIlenY.Oveneen  of  Liverpool  {1); 

Cory  T.  Bridaw  (2);  WUion  y.  MackreA  {3) ;  BuH  y.  ^wre  (i) ; 

Com  Y.  Olme.  (5)] 

ComUb,  for  the  respondents.  The  appelant  was  in  occupation 
of  the  land^  and  therefote  liaUe  to  be  rated.  The  question  is 
really  one  of  fact,  viz.,  whether  the  transaction  amounted  to  a 
letting  of  the  land,  or  a  mere  sale  of  the  grass  with  a  licence  to 
the  purchasers  to  take  it  by  their  catde  within  a  certain  time.  It 
is  contended  that  the  terms  of  the  sale  clearly  point  to  the  latter 
conclusion.  [He  cited  SrnUh  y.  Overseers  of  8t*  MiAad,  Can^ 
bridge  (6) ;  Bex  y.  Mayor  of  London  (7) ;  Queen  y.  St.  Panercu  (8) ; 
Bex  Y.  Mayor  of  York.  (9)] 

Anstie,  in  reply,  cited  Jones  v.  FUni(10);  Crosby  y.  Wads' 
leorth.  (11) 

MANiSTTy  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  respondents.  The  question  really  comes  to  this.  What  was 
the  true  natare  of  the  transaction  of  the  7th  of  May  ?  Was  it  a 
demise  or  sale  of  the  occupation  of  the  surface  of  the  land,  or  a 
mere  sale  of  the  grass  growing  on  the  land  ?  The  adyertisement 
and  conditions  of  sale  treat  it  as  the  latter,  and  the  stipulation 
that  the  rates  should  be  paid  by  the  owner  of  the  land  is  yery 
important,  as  shewing  the  intention  of  the  parties  to  be  that  there 
should  not  be  a  demise  or  sale  of  the  exclasiye  possession  of  the 
surface  of  the  land,  but  a  sale  of  the  mere  right,  by  way  of  licence, 
to  turn  beasts  on  to  eat  the  herbage  for  a  certain  time. 

It  appears  to  me  that  the  facts  are  quite  consistent  with  the 
yiew  that  the  intention  of  the  parties  and  the  nature  of  the  trans- 

(1)  Law  Bep.  9  Q.  B.  180.  (6)  3  E.  &  E.  883 ;  30  L.  J.  (M.G.) 

(2)  Uw  Bep.  10  C.  F.  504 ;  2  App.      74. 

C^  262.  (7)  4  T.  B.  21. 

(3)  3  Bnrr.  1824.  (8)  2  Q.  B.  D.  581. 

(4)  5  T.  B.  329.  (9)  6  A.  &  E.  419. 

(5)  5  C.  B.  533.  (10)  10  A.  &  E.  753. 

(11)  6  East,  602. 
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action  was  that  the  owner  of  the  land  was  to  be  rated,  and  to  be       ^880 
the  oocnpier  subject  to  the  right  of  the  parchasers  to  depasture       Mooa 
their  cattle  on  the  land  for  a  certain  time.    If  there  was  evidence  ovbbsuebs  of 
for  the  jnsUces  of  oecnpation  by  the  appellant,  and  it  appears  to     y^ttok. 
me  that  there  was,  the  question  was  one  of  fact  of  which  they  are     Q.  B.  D. 
the  jndges.    I  do  not  propose  to  go  through  the  cases  that  have 
been  cited.    The  decisions  on  the  4th  section  of  the  Statute  of 
Frauds  that  have  been  cited  for  the  appellant  are  no  doubt  to 
some  extent  in  pari  materifi,  but  I  do  not  think  there  is  any 
decision  which  precludes  us  from  looking  at  the  substance  of  the 
transaction,  as  it  appears  from  all  the  circumstances  of  the  case,  in 
order  to  see  who  was  the  occupier  of  the  land,  and  accordingly 
liable  to  be  rated. 

BowEN,  J.,  concurred. 

Order  affirmed. 

Solicitors  for  appellant :  Crowder^  Anstie,  &  Vizard. 
Solicitors  for  respondents :  Ouseotte,  Wadham,  dt  Daw. 


ETTON,  Afpellaht;  THE  OVERSEERS  OF  MOLD,  Bxsfondektb.  Abo.  18. 

Poor  Baie—Sporting  BighU^Woodland—Game^Bating  Act,  1874  (37  <fc  38      Q-  B.  D. 

Vict,  e.  54),  s.  4, 9ub-B,  (a). 

The  appellant  was  the  owner  and  oocnpier  of  certain  woodlands  in  respect  of 
which  he  was  rated  to  the  poor  rate.  He  nsed  the  lands  in  qaestion  as  pkntations 
and  woods  and  exercised  the  right  of  sporting  over  them*  In  the  case  of  each 
]neoe  of  land  a  certain  amount  per  acre  ^as  added  to  the  rateable  yalue  of  the 
land  in  respect  of  snch  right  of  sporting  :^ 

JETe^d^  that  the  right  of  sporting  was  properly  taken  into  account  in  estimating 
the  rateable  yalne  of  the  land  in  its  natural  and  unimpioyed  state. 

Case  stated  upon  appeal  against  a  poor  rate,  nnder  12  &  13 
Yict  c.  45,  8. 11. 

The  tacts  stated  were  as  follows : 

The  appellant  was  the  owner  and  occupier  of  certain  woodlands 
which  were  assessed  to  the  poor  rate.  The  lands  were  used  by 
the  appellant  as  plantations  or  woods,  and  he  enjoyed  and  exer- 
cised the  right  of  sporting  over  them.    The  gross  estimated 
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1880        rental  and  rateable  value  of  the  lands  as  assessed  in  the  rate 


Eyton      included  a  snm  of  28,  per  acre,  which  was  added  in  the  case  of 
Otebszebs    ®*^^  piece  of  land  to  the  natural  and  unimproved  value  of  the 
OF  Mold,     woodland  in  respect  of  the  right  of  sporting. 
Q.  B.  D.         The  question  for  the  Court  was  whether  the  sums  so  added  in 

respect  of  such  right  of  sporting  were  rightly  included  in  the 

assessment. 

Marshall  {BankeSf  with  him),  for  the  appellant  It  is  con- 
tended that  this  case  comes  within  the  4th  section  of  the  Bating 
Act^  18749  sub-sect  (a).  That  sub-section  provides  that  **  if  the 
land  is  used  only  for  a  plantation  or  a  wood  the  value  shall 
be  estimated  as  if  the  land  instead  of  being  a  plantation  or  a 
wood  were  let  and  occupied  in  its  natural  and  unimproved  state." 
The  word  **  only  *'  in  the  sub-section  is  in  opposition  to  the  cases 
referred  to  in  the  other  sub-sections,  viz.,  where  the  land  is  used 
for  the  growth  of  saleable  underwoods  and  where  it  is  used  partly 
for  a  plantation  or  a  wood  and  partly  for  the  growth  of  saleable 
underwoods.  It  is  not  meant  to  exclude  the  case  of  woods  used 
as  a  covert  for  game.  Any  wood  therefore  not  used  wholly  or 
partly  for  the  growth  of  saleable  underwood  is  within  the  sub- 
section, and  consequently  must  be  rated  as  if  let  and  occupied  in 
its  natural  and  unimproved  state.  That  is,  it  must  be  rated  as 
waste  or  common  land  uncovered  by  trees,  and  the  game,  for 
which  the  trees  act  as  a  covert,  must  not  be  taken  into  account 

[He  cited  Hilton  v.  Bowes  (1) ;  Beff.  v.  Williams  (2) ;  Beg,  v. 
BaUle  Union,  (3)] 

Darlinff,  for  the  respondents.  The  Biting  Act,  1874,  was 
passed  to  bring  within  the  rates  two  sorts  of  property  which  before 
escaped,  viz.,  growing  timber  and  rights  of  sporting  when  severed 
from  the  occupation  of  the  soil.  The  game  would  have  formed 
part  of  the  rateable  value  in  this  case  before  the  Act.  The  legis- 
lature meant  in  such  a  case  as  this  to  rate  the  wood,  but  they 
never  meant  to  exempt  the  game. 

[He  was  proceeding  to  discuss  the  language  of  the  Act,  when 
he  was  stopped  by  the  Court.] 

(1)  Law  Rep.  1  Q.  B.  359.  (2)  23  L.  T.  (O.S.)  76. 

(3)  Law  Rep.  2  Q.  B.  8. 
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Field,  J.  I  am  dearly  of  opinion  that  oar  judgment  should  be 
for  the  respondents.  The  sabject  of  the  rate  is  land  upon  which 
ttees  are  growing.  We  are  not  told  by  the  case  that  the  land  is 
in  any  other  than  its  natural  state.  All  we  are  told  is  that  it 
18  woodland,  and  the  occupier  exercises  the  right  of  sporting  over 
it  Before  the  passing  of  the  Bating  Act,  1874,  the  state  of  the 
law  with  reference  to  the  rating  of  land  with  game  upon  it  was 
well  settled.  It  was  settled  law — and  it  does  not  appear  to  me 
that  the  legislature  proposed  by  the  Bating  Act,  1874,  to  interfere 
with  that  state  of  the  law — that,  if  the  occupier  of  the  land  had  not 
serered  the  right  of  taking  game,  the  land  was  to  be  assessed 
at  the  amount  for  which  it  would  let  to  a  yearly  tenant,  its  value 
being  enhanced  by  its  capacity  for  sporting  purposes.  But,  if  the 
right  of  sporting  were  severed  from  the  occupation  of  the  land,  it 
could  not  be  rated  in  the  hands  of  the  licensee  for  the  reason  not 
that  it  had  no  value  but  that  it  was  not  rateable,  being  an 
incorporeal  hereditament.  It  was  also  the  law  that  land  used 
merely  as  woodland  was  not  rateable.  The  Statute  of  Elizabeth 
expressly  mentioning  saleable  underwoods,  it  was  held  that  g**nw- 
bg  timber  was  excluded;  and,  secondly,  independently  ol  the 
statute,  there  was  a  difficulty  in  the  nature  of  things  in  rating 
growing  timber,  because  the  rate  is  made  for  short  periods,  and  to 
rate  a  man  in  respect  of  timber  which  might  not  be  fit  to  cut  till 
his  grandson's  time  might  fairly  be  thought  inequitable.  Saleable 
underwoods  were  in  a  different  position,  because  they  were  cut 
from  time  to  time  and  produced  a  profit  at  short  intervals.  Such 
being  the  law  the  legislature  came  to  the  conclusion  that  land 
used  for  growing  timber  ought  not  to  be  entirely  exempt. 
Accordingly  they  provided  by  the  Bating  Act,  1874,  s.  3,  that 
tbe  Poor  Bate  Acts  should  extend  to  land  used  for  a  plantation  or 
wood.  This  land  is  so  used,  therefore  clearly  it  ought  to  be  rated. 
Then  the  question  arises  on  what  footing  it  is  to  be  assessed. 
Prima  facie  and  so  far  as  not  expressly  provided  otherwise,  it 
must  be  rated  as  other  land  with  all  its  advantages  according  to 
the  principle  laid  down  in  Beg.  v.  Williams,  (1)  If  it  is  land  with 
trees  on  it  forming  good  cover  for  game,  prim&  facie  the  existence 
of  the  game  would  form  an  element  of  its  value  for  the  purposes 

(1)  23  L.  T.  (0.8,)  76. 
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Eyton 

V. 
07XR8EBRS 

OP  Mold. 
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1880  of  assessment.  The  counsel  for  the  appellant  relies  on  the  4th 
Ettox  section  as  shewing  that  the  natural  ordinary  principle  of  rating  is 
OYroiEBs  ^^^  ^  ^  applied,  and  that,  although  if  the  right  of  sporting  were 
OF  Mold,  gevered  from  the  occupation  of  the  land  it  must  admittedly  be 
Q.  B.  D.  rated  under  the  Act,  yet  if  the  occupier  retains  such  right  it  must 
not  be  rated.  This  seems  unreasonable,  but  if  the  words  compel 
us  to  come  to  this  conclusion  we  must  do  so.  But  do  the  words 
compel  us  to  come  to  this  very  strong  conclusion  ?  Sub-section  (a) 
is  the  one  relied  upon.  That  sub-section  provides,  ^  If  the  land  is 
used  only  for  a  plantation  or  a  wood  the  valae  shall  be  estimated 
as  if  the  land,  instead  of  being  a  plantation  or  a  wood,  were  let 
and  occupied  in  its  natural  and  unimproved  state.'*  The  appellant's 
counsel  contended  that  the  word  **  only  "  did  not  exclude  the  case 
of  a  woodland  used  for  sporting  purposes,  but  it  does  not  seem 
necessary  to  express  any  opinion  as  to  this.  For,  when  we  look  at 
the  concluding  words  of  the  sub-section,  we  see  that  the  land, 
assuming  it  to  be  within  the  sub-section,  is  to  be  treated  as  being 
in  its  natural  and  unimproved  state.  I  do  not  see  how  the 
existence  of  game  is  inconsistent  with  the  natural  state  of  the 
land,  seeing  that  the  country  in  the  original  state  of  nature  would 
be  probably  more  or  less  covered  with  game.  Land  in  its  natural 
state  may  or  may  not  be  enhanced  in  value  by  game,  but  in  this 
case  it  appears  that  there  is  game  upon  the  land,  and  I  think  we 
must  take  it  upon  the  case  as  stated  that  the  land  in  its  natural 
state  would  have  game  upon  it.  That  being  so,  it  appears  to  me 
that  the  value  of  the  sporting  right  was  properly  taken  into 
account  in  estimating  the  rateable  value.  Upon  these  grounds  I 
think  we  must  answer  the  question  submitted  to  us  in  favour  of 
the  respondents. 

Manistv,  J.  I  am  clearly  of  the  same  opinion.  The  4th  section 
makes  plantations  or  woods  rateable  in  different  ways  according  to 
the  circumstances.  It  does  not  appear  to  me  that  the  word  **  only  '* 
in  subs-&  (a)  means  to  exclude  the  sporting  rights.  The  sub«- 
section  is  only  speaking  of  the  timber  as  distinguished  from 
saleable  underwoods.  With  regard  to  that  the  land  is  to  be  rated 
as  if  let  and  occupied  in  its  natural  and  unimproved  state.  The 
plantations  and  woods  on  it  are  not  to  be  taken  into  account,  but 
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if  the  land  in  its  natural  and  unimproved  state  may  have  an       1880 
enhanced  value  from  the  presence  of  game,  such  enhanced  value      etton 
may  be  taken  into  account  in  the  assessment  of  it.  Oyb^bbs 

JuAgmenifor  the  reBpondents, 

Solicitors  for  appellant :  Simpson^  Sammond,  dt  Co.,  for  Kdly 
&Keene. 
Solicitors  for  respondents :  Same  as  for  appellants. 


OF  Mold. 


ROUGH,  Appellast  ;  HALL,  Respondbkt.  Mw.  13, 

Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  «».  13,  14— 5^Ze  of     Q.  B.  D. 
Food  and  Drugs  Act  Amendment  Act,  1879  (42  A  43  Vict.  c.  30),  s.  8— 
Sample  of  MUk  procurtdfor  AnaHysis-^Portion  of  Sample  not  delivered  to 
Seller  or  his  Agent. 

It  is  not  necessary,  where  a  sample  of  milk  in  coarse  of  delivery  is  procured 
for  analysis  under  s.  3  of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879, 
for  the  officer  procuring  such  sample  to  notify  to  the  seller  or  his  agent  his  inten- 
tion of  having  the  sample  analysed,  or  to  deliver  to  the  seller  or  his  agent  a 
portion  of  the  sample  in  accordance  with  the  provisions  of  s.  14  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

Case  stated  by  a  metropolitan  police  magistrate  nnder  20  &  21 
Vict  c.  43.    The  facts  were  in  substance  as  foUows : — 

The  respondent,  a  &rmer  living  near  Coyentrjy  had  been 
summoned  by  the  appellant,  an  inspector  of  nuisances,  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  for  selliDg  milk  adulterated 
with  water. 

It  appeared  that  the  respondent  had  contracted  to  supply  milk 
to  a  milk  dealer  in  London,  and  to  deliver  such  milk  at  Euston 
station.  The  appellant,  being  at  Euston  station  while  certain 
milk  which  had  been  sent  in  pursuance  of  this  contract  was  in  the 
course  of  being  unloaded^  from  the  train  by  a  railway  porter,  had 
required  the  porter  to  give  him  a  sample  of  the  milk.  Upon  the 
porter  doing  so  he  told  him  that  he  intended  to  have  the  milk 
aoalysedy  and,  having  divided  the  sample  into  three  parts,  handed 
one  of  tbem  to  the  porter. 

The  magistrate  dismissed  the  summons,  on  the  ground  that  the 
provisions  of  the  14th  section  of  the  Sale  of  Food  and  Drugs  Act» 
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1875,  had  not  been  complied  with,  the  porter  not  being  the  agent 
of  the  seller  of  the  milk  within  the  meaning  of  that  section.  The 
question  for  the  Conrt  was  whether  his  decision  was  right  (1) 

TicJceU,  for  the  appellant.  The  14th  section  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  is  not  to  be  read  with  the  3rd  section  of  the 
amending  Act.  The  provision  of  the  latter  section  is  that  the 
sample  procured  in  accordance  therewith  is  to  be  analysed,  as  in 
the  case  of  a  sample  purchased  under  s.  13  of  the  principal  Act, 
but  there  is  no  incorporation  of  the  provisions  of  s.  14.  The 
intention  was  that  a  eainple  might  be  taken  of  milk  in  the  course 
of  delivery,  but  it  would  be  impossible  to  carry  out  in  such  a  case 
the  provisions  of  s.  14.  The  seller  might  lire  at  a  distance,  and  it 
might  be  impracticable  to  discover  who  he  was. 


(1)  The  Sale  of  Food  and  Drugs 
Act  Amendment  Act,  1879  (42  &  43 
Vict.  c.  30),  8.  3,  enacts  as  follows : — 

Any  medical  officer  of  health,  in- 
spector of  nuisances,  or  inspector  of 
weights  and  measures^  or  any  inspector 
of  a  market,  &c.,  may  procure  at  the 
place  of  delivery  any  sample  of  any 
milk  in  course  of  delivery  to  the  pur- 
chaser or  consignee  in  pursuance  of  any 
contract  for  the  sale  to  such  purchaser 
or  consignee  of  such  milk,  and  such 
officer,  inspector,  or  constahle,  if  he 
suspects  the  same  to  have  been  sold 
contrary  to  any  of  the  provisions  of  the 
principal  Act,  shall  submit  the  same  to 
be  analysed,  and  the  same  shall  be 
analysed,  and  proceedings  shall  be 
taken,  and  penalties  on  conviction  be 
enforced  in  like  manner  in  all  respects 
as  if  such  officer,  inspector,  or  constable 
had  purchased  the  same  from  the  seller 
or  consignor  under  s.  13  of  the  princi^ial 
Act. 

The  Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  provides  as 
follows : — 

Sect.  13.  Any  medical  officer  of 
health,  inspector  of  nuisances,  &c., 
may  procure  any  sample  of  food  or 
drags,  and,  if  he  suspect  the  same  to 


have  been  sold  to  him  contrary  to  any 
provisions  of  this  Act,  shall  submit  the 
same  to  be  analysed  by  the  analyst  of 
the  district  or  place  for  which  he  acts 
•  .  .  and  such  analyst  shall,  on  re- 
ceiving payment  as  is  provided  in  the 
last  section,  with  all  convenient  speed 
analyse  the  same  and  give  a  certificate 
to  such  officer  wherein  he  shall  specify 
the  result  of  the  analysis. 

Sect.  14.  The  person  purchasing 
any  article  with  the  intention  of  sub- 
mitting the  same  to  analysis  shall, 
after  the  purchase  shall  have  been  com- 
pleted, forthwith  notify  to  the  seller  or 
his  agent  selling  the  article  his  inten- 
tion to  have  the  same  analysed  by  the 
public  analyst,  and  shall  offer  to  divide 
the  article  into  three  parts  to  be  then 
and  there  separated,  and  each  part  to 
be  marked  and  sealed  or  fastened  up  in 
such  manner  as  its  nature  will  permit, 
and  shall,  if  required  to  do  so,  proceed 
accordingly,  and  shall  deliver  one  of  the 
parts  to  the  seller  or  his  agent.  He 
shall  afterwards  retain  one  of  the  said 
parts  for  future  comparison,  and  submit 
the  third  part,  if  he  deems  it  right  to 
have  the  article  analysed,  to  the 
analyst. 
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[He  admitted  that  the  porter  could  not  be  regarded  as  the       1880 

agent  of  the  seller  for  the  purposes  of  8.  14.]  Bouoh 

No  one  appeared  for  the  respondent.  hIsa., 


Field,  J.  I  think  that  this  appeal  must  be  allowed,  and  that 
the  appellant  was  not  bound  to  take  the  steps  required  by  &  14 
of  the  principal  Act.  I  am  clearly  of  opinion,  if  he  were,  that 
the  railway  porter  was  not  the  seller's  agent  for  this  purpose.  In 
order  to  decide  this  question,  we  have  to  see  whether  the  14th 
section  of  the  principal  Act  applies  to  cases  where  a  sample  is 
procured  under  s.  3  of  the  amending  Act  By  the  original  Act 
public  analysts  are  to  be  appointed  by  certain  specified  public 
authorities,  therefore  presumably  they  will  be  persons  above 
suspicion.  Inspectors  and  other  public  officers  similarly  appointed 
are  to  carry  out  the  provisions  of  the  Act,  the  object  of  which 
is  to  secure  for  the  consumer  pure  and  unadulterated  articles. 
Certain  provisions  are  by  s.  14  enacted  as  safeguards  to  the 
seller,  from  whom  a  sample  may  be  purchased  for  analysis.  A 
portion  of  the  sample  is  to  be  ofiered  to  the  seller  or  his  agent,  in 
order  that  if  the  seller  thinks  fit  he  may  procure  an  independent 
analysis.  If,  however,  the  seller  does  not  think  fit  to  receive  the 
portion  of  the  sample  so  ofiered  to  him,  the  sample  is  (by  s.  15)  to 
be  divided  into  two  parts  only,  one  of  which  is  to  be  retained  for 
production  on  any  subsequent  proceedings,  and  the  other  is  to  be 
analysed.  Such  being  the  provisions  of  the  original  Act,  in 
construing  the  provisions  of  the  amending  Act,  it  is  necessary  to 
consider  what  took  place  in  cases  of  this  sort  before  the  amending 
Act  was  passed.  The  retail  dealer,  on  whose  premises  the  milk 
was  found,  in  many  cases  urged  that  he  had  made  a  contract  with 
the  farmer  in  the  country  for  the  supply  of  pure  milk,  that  he 
delivered  it  as  he  received  it,  and  that  it  was  impossible  for  him 
before  delivery  of  the  milk  to  his  customers  to  analyse  it.  The 
legislature  appear,  in  order  to  meet  this  difficulty,  to  have  deter- 
mined to  provide  against  the  possibility  of  adulteration  of  milk 
in  the  country.  They  therefore  provide  in  s.  3  of  the  amending 
Act  for  the  taking  of  samples  of  milk  while  in  the  course  of 
delivery.  It  would  often  be  impossible  in  the  cases  provided  for 
by  this  section  to  comply  with  the  provisions  of  s.  14  of  the  original 
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1880  Act  The  aeUer  of  the  milk  may  live  far  away,  as  in  the  present 
BoxjcH  case.  It  may  be  impossible  to  discoTer  who  he  is  without  con- 
■g^^  siderable  delay,  and  so  impossible  ''  forthwith  "  to  deliver  him  a 
portion  of  the  sample.  If  the  language  used  clearly  necessitates 
the  incorporation  of  the  provisions  of  s.  14,  of  course  we  must 
so  construe  the  section.  But  when  words  are  ambignous,  it  is  a 
strong  argument  against  a  proposed  construction  of  them  that  it 
will  lead  to  an  absurdity,  and  tend  to  defect  the  object  of  the 
provision.  It  seems  to  me  that  to  read  the  provisions  of  s.  14, 
into  8.  3  of  the  amending  Act,  and  to  treat  those  provisions  as 
conditions  precedent  to  a  conviction,  would  in  cases  like  the 
present  defeat  the  intention  of  the  legislature.  Although  this 
may  be  the  result,  if  the  language  is  clear,  we  should  not  be 
justified  in  reading  the  Act  otherwise  than  according  to  the 
words,  but,  on  considering  the  language  employed,  I  do  not  think 
we  are  compelled  to  arrive  at  the  conclusion  that  the  legislature 
intended  to  require  a  mode  of  procedure  which  from  the  nature 
of  the  case  would  be  cumbrous  and  absurd.  The  section  provides 
that  the  sample  procured  under  s.  3  shall  be  analysed,  and  pro- 
ceedings shall  be  taken  in  the  same  manner  as  in  the  case  of 
a  sample  purchased  under  s.  13  of  the  principal  Act.  It  does 
not  say  that  the  sample  shall  before  the^  analysis  be  divided 
into  portions  as  required  by  the  14th  section.  It  seems  to  me  to 
be  quite  consistent  with  this  language  and  the  object  of  the  Act, 
to  hold  that  the  legislature,  having  regard  to  the  practical 
exigencies  of  the  case,  and  the  urgent  need  for  the  prevention  of 
a  great  public  mischief,  did  not  intend  the  seller  of  the  milk  to 
have  a  portion  of  the  sample  handed  to  him,  inasmuch  as  so  great 
a  difficulty  might  arise  under  the  circumstances  in  carrying  out 
such  a  mode  of  procedure,  and  that  in  this  particular  case  they 
relied  on  the  fact  that  the  sample  would  be  taken,  and  the 
analysis  carried  out  by  public  officials,  as  being  sufficient  protection 
for  the  consignor  of  the  milk,  without  his  having  the  particular 
advantage  given  to  the  seller  under  the  14th  section  of  the 
original  Act  For  these  reasons,  I  think  our  judgment  must  be 
for  the  appellant. 

Manisty,  J.    I  am  of  the  same  opinion.     The  3rd  section 


VOL.  YL      QUEEKTS  BENCH,  C.  P.,  AND  EX.  DIVISIONa  21 

contains  no  express  reference  to  the  14th  section  of  the  principal  1880 

Act,  and  it  does  not  seem  to  me  that  the  language  of  the  section  Bovca 

18  rach  as  would  have  been  employed  if  it  had  been  intended  to  bau^ 
incorporate  the  provisions  of  that  section. 

Case  remitted  to  magiMraie. 

Solicitor  for  appellant :  BicJcetts, 


ROBINSON  V.  CURREY.  jVor.  17. 

Penalties,  Action  for  —  Limitation  of  Time  —  Selling  Silver   Wares   with      Q~Rn~ 
Counterfeit  Mark^"  Party  grieved  "—7  &  8  Vict  c.  22,  s.  3—3  <fc  4  Wm.  4f 
c.  42,  8.  3. 

An  action  by  an  officer  of  one  of  the  companies  of  GK)ldsmith8  mentioned  in 
7  &  8  Vict,  c  22,  for  penalties  under  s.  3  of  that  Act,  is  an  action  by  a  **  party 
grie?ed"  within  3  &  4  Wm.  4,  c.  42,  s.  3,  and  consequently  cannot  be  brought 
more  than  two  years  after  the  cause  of  action  accrued. 

Statement  of  claim  was  in  substance  as  follows : — 

The  plaintiff  was  an  officer,  that  is  to  say,  deputy  warden  of  the 
company  of  Goldsmiths  in  London,  and  sued  as  such  officer  for 
and  on  behalf  of  the  company  of  Goldsmiths  by  virtue  of  7  &  8 
Vict  c.  22. 

The  defendant  was  a  dealer  in  silver  wares  carrying  on  business 
in  Qerkenwell. 

The  defendant,  at  divers  times  in  the  year  1872,  sold  to  one 
Charles  Johnstone  Hill  divers  wares  of  silver,  described  in  the 
statement  of  claim,  amounting  in  the  whole  to  643  wares  of  silver. 

At  the  several  times  when  the  said  wares  of  silver  were  so  sold 
by  the  defendant,  each  of  the  said  wares  had  thereupon,  against 
the  form  of  the  said  statute,  a  counterfeit  imitation  of  the  mark  of 
an  instrument  theretofore  used  by  the  said  company  of  Goldsmiths 
in  London  for  marking  silver  wares.  By  reason  of  the  premises, 
and  by  virtue  of  the  said  statute,  the  defendant  forfeited  and 
became  liable  to  pay  for  every  ware  so  sold  by  him  the  sum  of 
lOL,  amounting  in  the  whole  to  the  sum  of  6430Z. 

The  plaintiff,  as  such  officer  of  the  said  company  of  Goldsmiths 
in  London,  for  and  on  behalf  of  the  said  company,  claimed  6430Z. 
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1880  The  4th  paragraph  of  the  statement  of  defence  averred  that  the 

BoBorioN    alleged  cause  of  action  did  not  accrue  within  two  years  before 
Q^^,     action  brought. 
Demurrer. 


Q.B.D. 


Nov.  12.  WUh,  Q,C.  {CoxoTiy  with  him),  for  the  plaintiff.  The 
short  question  seems  to  be  whether  the  Goldsmiths'  Company 
in  London  can  recover  penalties  under  7  &  8  Yict  c.  22,  s.  3^  as 
"parties  grieved,"  within  the  meaning  of  3  &  4  Wm.  4,  c.  42. 
It  is  contended  that  it  would  be  an  abuse  of  language  to  call 
them  parties  grieved.  They  have  no  private  or  particular 
grievance.  They  are  a  body  with  certain  public  functions  to 
perform  to  which  their  fonds  are  applicable,  and  they  exist  for 
the  protection  of  the  public  from  frauds.  The  penalties  given  by 
the  3rd  section  of  7  &  8  Yict.  c.  22,  under  which  this  action 
is  brought,  do  not  go  to  them  in  any  private  or  individual 
capacity,  but  are  applicable  by  the  10th  section  to  certain  public 
purposes,  viz.,  the  expenses  of  the  company's  assay  office,  and 
of  prosecuting  offenders  under  the  Act.  That  there  is  no  in- 
dividual grievance  peculiar  to  the  company  suing  is  shewn  by  the 
fact  that,  by  the  3rd  section,  any  of  the  Goldsmiths'  Companies 
enumerated  in  the  Act  may  sue,  irrespective  of  the  question 
whether  it  is  the  mark  of  the  company  suing  or  that  of  any  other 
company  that  has  been  counterfeited.  There  is  no  reason  for 
applying  the  two  years*  limitation  to  such  a  case.  It  is  often 
impossible  to  detect  these  frauds  in  two  years,  and  being  public 
bodies  these  companies  may  be  trusted  not  to  proceed  vexatiously. 

Sir  J.  Holker,  Q.C.  {Crump,  with  him),  for  the  defendant  The 
section  ought  not  to  be  construed  as  meaning  that  any  of  the 
companies  may  recover  the  penalties.  It  must  surely  mean  that 
the  company  whose  mark  is  counterfeited  is  the  one  that  may  sue. 
The  words  of  s.  10,  which  provides  how  the  penalty  is  to  be 
recovered  are  ''in  the  name  of  any  officer  of  the  said  several 
companies  reispectively." 

[Field,  J.  May  it  not  be  intended  as  a  premium  on  the 
diligence  of  the  particular  company  in  detecting  offenders  that  it 
should  have  the  penalty  for  selling  goods  with  the  counterfeit 
mark  of  any  of  the  companies  upon  them  ?] 
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It  is  ^bmitted  that  it  cannot  have  been  intended  tbat  the        1880 


Q.  B.  D. 


London  company  should  sue  in  respect  of  the  oonnteifeiting  of  Bobinsov 
the  Birmingham  company's  mark.  Each  company  has  a  special  o^^^y 
interest  in  its  particular  mark.  They  are  the  guardians  of  the  mark 
in  their  particular  dtetricti  and  the  penalty  is  for  their  protection 
in  this  respect.  If  their  mark  is  counterfeited,  they  may  be  sup* 
posed  to  have  stamped  base  metal  with  it.  EveiL  if  the  true 
consttnction  be  that  any  company  majr  recover  the  penalty,  then 
it  only  comes  to  this,  that  the  companies  each  have  an  interest  in 
the  protection  of  the  marks  of  all.  It  is  enough  to  constitute 
tbem  parties  grieved  that  any  interest  of  theirs,  even  in  theii'  public 
capacity,  may  be  jeopitrdized. 

Secondly,  if  3  &  4  Wm.  4,  c.  42,  s.  3,  does  not  apply,  it  is 
contended  that  all  penal  actions  have  some  period  of  limitation, 
and  if  this  is  not  an  action  by  a  party  grieved,  it  must  be  regarded 
as  an  action  by  a  common  informer,  and  so  within  31  Eliz.  c.  5« 
In  the  case  of  Dyer  v.  Bed  (1),  it  was  held  that  the  statute  of 
Elizabeth  applied  to  all  penal  actions.  In  that  case  the  period  of 
limitation  is  one  year.  [He  also  cited  on  this  point  CuHiford  v. 
Blandfard  (2) ;  Lookup  v.  Frederick  (3) ;  Barrett  v.  Johnson.  (4)] 

Wills,  Q.C7.,  in  reply.  These  companies  have  no  exdusiye 
territorial  area  of  jurisdiction.  A  man  making  goods  in  London 
may  send  them  to  be  stamped  in  Leicester.  This  is  clearly  not 
an  action  by  a  common  informer.  A  common  informer  is  one  who 
only  sues  as  one  of  the  public,  the  action  being  given  to  the  first 
person  who  will  sue.  The  case  of  Dyer  v.  Best  (1)  is  therefore 
distingnishable.  The  decision  in  that  case  was  that  an  action  by 
a  oonunon  informer  was  within  the  statute  31  Eliz.,  and  the  reason 
given  was  that  the  statute  could  hardly  have  meant  to  relieve 
the  common  informer  from  all  limitation,  seeing  that  the  common 
mfonner  was  indaded  in  the  stat.  7  Hen.  8,  c.  3.  Though  the 
judgment  does  use  language  that  imports  that  the  statute  of  Eliza- 
beth applies  to  all  penal  actions,  this  was  quite  unnecessary  for 
the  decision.  This  is  a  special  class  of  penal  actions  not  contem- 
plated in  the  decision  in  Dyer  v.  Best  (I),  viz.,  where  the  action  is 
given  to  a  specified  public  body  in  the  interests  of  the  public, 

(1)  Law  Bep,  1  Ex.  152.  (3)  4  Burr.  2018. 

(2)  1  Garth.  232.  (4)  2  Jones  (Ir.  Ex.)  197. 
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1880       not  to  the  Crown  or  a  qui  tarn  informer  or  a  common  informer. 

BoBOTBov  '  Assaming  that  it  is  desirable  that  there  should  be  a  limitation  to 

Q^j^^     this  class  of  actions,  the  Court  will  not  strain  the  words  of  the 
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legislature  to  cover  what  is  really  a  casus  omissus.  If  Dyer  y. 
Best  (1)  coYers  this  case  it  conflicts  with  Oulliford  y.  Blandfard  (2), 
which  was  decided  long  prcYiously  by  Lord  Holt,  and  consequently 
the  question  is  an  open  one.  It  was  decided  in  the  case  of  the 
Chuirdiana  of  8t  LeonarcC$,  Shorediteh  y.  Franklin  (3)  that  a 
corporation  cannot  be  a  common  informer.  The  decisions  as  to 
the  meaning  of' ''  party  grioYed/'  with  reference  to  the  statutes 
that  giYC  an  appeal  to  quarter  sessions,  may  be  found  collected  in 
Leeming  &  Cross's  Practice  of  Quarter  Sessions,  2nd  ed.  217. 

Our.  adv.  vuU. 

NoY.  17.    The  following  judgments  were  delivered : 

Field,  J.  This  is  an  action  brought  by  the  plaintiff  as  the 
representative  of  the  Goldsmiths'  Company,  and  therefore  by  a 
party  other  than  a  common  informer,  to  recover  certain  penalties 
for  offences  alleged  to  have  been  committed  against  the  statute 
7  &  8  Yict.  c.  22.  The  defendant  founds  his  defence  upon 
(amongst  other  matters)  the  Statute  of  Limitations,  3  &  4  Wm.  4, 
c.  42,  s.  3,  which  enacts  that  in  the  case  of  actions  for  penalties 
by  a  party  grieved  the  period  of  limitation  shall  be  two  years. 
To  that  part  of  the  defence  the  plaintiff  has  demurred.  There  is 
no  demurrer  to  the  statement  of  claim,  nor  upon  the  argument 
of  the  demurrer  was  any  objection  made  to  the  statement  of 
claim.  We  therefore  take  it  that,  according  to  the  true 
construction  of  the  statute  sued  upon,  the  plaintiff  has  a  good 
cause  of  action  as  set  forth  in  the  statement  of  claim.  The 
nominal  plaintiff  is  an  individual,  but  inasmuch  as  he  merely  sues 
as  the  agent  of  the  Goldsmiths'  Company  they  are  substantiaUy 
the  plaintiffs.  It  was  contended  at  the  bar  on  behalf  of  the 
defendant  that,  independently  of  the  two  years'  period  of  limi- 
tation expressly  referred  to  in  the  defence,  a  still  narrower  limit 
applied,  and  that  a  year  was  the  period  of  limitation  applicable  if 

(1)  Law  Bep.  1  Ex.  152.  (2)  1  Garth.  232. 

(3)  3  C.  P.  D.  877. 


Field,  J. 
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the  two  years*  period  did  not  apply.  The  contention  was  twofold :  1880 
first,  that  the  plaintiff  was  a  party  grieved,  and  so  3  &  4  Wm.  4,  bobinsoii 
c  42,  8. 3y  applied ;  and,  secondly,  if  not,  that  the  statute  31  Eliz.  cuusxt. 
c  5,  s.  6,  applied  and  so,  qnacnnque  via  data,  the  defence  was  ^  "^ 
good.  We  have  come  to  the  oonolosion  that  the  plaintiff  is  a 
party  grieved  within  the  meaning  of  3  &  4  Wm.  4,  c.  42,  and 
consequently  that  the  defence  relied  upon  is  a  bar  to  the  action. 
The  question  turns  on  the  true  construction  of  the  statutes  7  &  8 
Yict.  c  22,  and  3  &  4  Wm.  4,  c  42.  In  the  course  of  the 
argument  I  asked  for  a  reference  to  the  decisions  as  to  the  meaning 
of  ^  party  grieved  "  in  the  various  statutes  relating  to  appeals  to 
quarter  sessions.  On  consideration  I  do  not  think  those  cases 
afford  much  guidance  on  the  present  point.  It  is  very  intelligible 
that,  in  order  to  have  a  right  of  appeal,  a  person  must  shew  some 
grievance  other  than  that  of  the  public  at  large,  but  the  case  is 
not  analogous  to  that  of  a  penalty  given  to  a  party  grieved,  and 
therefore  I  dismiss  those  cases  from  further  consideration,  and 
consider  this  case  with  reference  to  the  language  of  the  statutes 
before  referred  to,  viz.  3  &  4  Wm.  4,  c.  42,  and  7  &  8  Vict  c  22. 
The  question  is  whether  the  provisions  of  the  latter  statute 
constitute  the  plaintiff  a  party  grieved  within  the  meaning  of  the 
former.  We  must  consider,  therefore,  who  the  party  is  to  whom 
this  action  is  given  by  the  statute,  and  how  that  party,  if  a  party 
grieved,  comes  to  be  so. 

It  appears  that  in  early  days,  when  every  trade  had  its  own 
guild,  the  workers  in  gold  and  silver  in  London  were  incorporated 
under  the  style  of  the  master  and  wardens  of  the  Groldsmiths'  Com- 
pany of  London,  and  a  like  body  also  came  into  existence  in 
Edmburgh.  The  origin  of  some  of  the  other  companies  is  a  little 
obscure,  but  various  such  bodies  appear  from  time  to  time  to 
have  come  into  existence  in  other  places. 

It  appears  also  that  these  companies  fiad  previously  to  the  time 
of  Henry  YI.  exercised  the  functions  of  assayers  of  gold  and  silver 
wares,  and  that  the  workers  in  gold  and  silver  in  the  yarious 
places  had  been  in  the  habit  of  bringing  their  wares  to  them  to 
be  touched,  as  it  was  called,  with  the  die  of  the  particular  com- 
pany. Up  to  the  time  of  Henry  YI.  there  does  not  appear  to 
have  been  any  statutory  recognition  of  their  practice  in  this 
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1880  respect,  bat  in  that  reign  to.  secure  the  genuineness  of  plate, 
BoBiBsoM  Mrbich  was  an  article  liable  to  be  counterfeited,  it  seems  to  have 
CuKBXT.  ^^^  enacted  that  no  one  should  sell  silver  plate  without  its  being 
so  touched.  A  series  of  statutes  intervened  between  that  time 
and  the  statute  which  we  have  to  construe,  but  it  is  not  necessary 
to  allude  to  any  of  them,  except  in  one  instance  to  which  I  shall 
hereafter  advert.  The  first  two  sections  of  7  &  8  Yict.  c.  22, 
enact  or  re-enact  certain  felonies  in  the  nature  of  forging  a  die  or 
utteriDg  the  same.  Then  comes  the  3rd  section,  which  .creates 
the  penalties  now  sued  for.  That  section  imposes  a  penalty  of 
107.  on  any  dealer  in  gold  or  silver  wares  selling  or  having  in  his 
possession  any  wares  with  forgeries  of  the  marks  of  any  of  these 
companies  upon  them,  and  |  provides  that  the  penalty  *'maybe 
sued  for  and  recovered  by  any  of  the  several  companies  of  gold- 
smiths and  guardians  aforesaid,  in  manner  hereinafter  provided.'* 
Now,  stopping  in  the  perusal  of  the  section  at  the  words,  ^'  shall 
forfeit  and  pay  102."  which  precede  the  concluding  words  expressly 
giving  the  penalty  to  the  Goldsmiths'  Companies ;  in  the  absence 
of  any  of  the  provisions  usual  in  the  majority  of  such  statutes, 
giving  the  penalty  to  the  Crown  and  the  informer,  or  the  informer 
and  the  poor  of  the  parish,  or  the  common  informer  alone,  to 
whom  would  it  be  reasonable  to  expect  thai  the  penalties  in 
respect  of  wares  bearing  a  counterfeit  of  the  mark  of  one  of  the 
Goldsmiths'  Companies  should  be  payable  ?  It  may  be  noticed  that 
12  Geo.  2,  c.  26,  s.  22,  a  previous  Act  on  the  same  subject,  gave  the 
penalties  under  that  Act  partly  to  the  Crown  and  partly  to  the 
person  who  should  sue  for  the  same.  That  Act  being  repealed 
and  there  being  no  provision  of  that  sort  in  the  present  Act,  to 
whom  would  it  be  natural  and  reasonable  to  suppose  that  the 
penalty  was  intended  to  be  paid  ?  There  might  be  some  difficulty 
in  saying  that  it  should  be  paid  to  the  party  grieved  without 
express  provision  to  that  effect.  It  seems,  however,  reasonable  to 
suppose  that  the  intention  would  be  that  it  should  go  to  all  or 
some  or  one  of  the  Goldsmiths'  Companies  whose  marks  were 
intended  to  be  prevented  from  being  counterfeited.  Accordingly 
on  reading  on,  we  find  it  so  provided  by  the  concluding  words  of 
the  section.  With  regard  to  those  words  it  was  urged  by  the 
counsel  for  the  plaintiff,  and  I  think  correctly,  that  any  of  the 
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companies  mentioned  in  the  Act  could  have  saed  for  these  penal-       1880 
ties.    For  instance,  that  the  Birmingham  Company  of  Goldsmiths    Bobinson 
could  haye  sued  although  the  marks  forged  were  those  of  the     cvum. 
London  Company. 

It  is  to  be  observed  that  none  of  these  companies  seem  to  have 
any  specific  local  area  of  jurisdiction.  A  goldsmith  in  one  place 
would,  it  appears,  be  entitled  to  send  his  wares  to  be  marked  by 
the  company  of  any  other  placa  This  tends  to  shew  that  the 
meaning  of  the  concluding  part  of  the  section  is  that  any  of  the 
companies  may  sue.  This  view  is  further  strengthened  by  the 
provisions  of  the  8th  section.  Under  that  section  it  appears  that 
where  any  dealer  in  gold  or  silver  wares,  who  has  entered  his 
private  mark  with  any  of  the  companies  and  given  the  particulars 
of  his  place  of  business  in  conformity  with  the  section,  shall  change 
his  place  of  business,  he  must  enter  the  particulars  of  his  new 
place  of  business,  wherever  it  may  be,  with  the  company  with 
which  he  had  left  the  particulars  of  his  previous  place  of  business. 
The  penalty  given  by  that  section  for  non-compliance  with  its 
provisions  is  to  be  sued  for  *'  by  the  company  of  goldsmiths  or 
guardians  aforesaid  in  respect  whereof  such  default  shall  have 
been  made."  That  shews  that  the  legislature,  where  they  meant 
that  any  particular  company  should  sue,  used  express  words  to 
that  effect,  and  that,  by  the  general  language  used  in  the  3rd  section, 
they  must  have  meant  that  any  of  the  companies  should  be  entitled 
to  recover.  With  regard  to  the  application  of  the  penalties  when 
lecovered  we  must  look  to  the  10th  section,  which  provides  that 
**  every  such  penalty  which  shall  be  sued  for  and  recovered  in  the 
name  of  any  ofScer  of  the  said  several  companies  respectively  shall 
go  and  be  paid  wholly  to  the  company  to  which  such  o£Scer  shall 
belong,  to  be  applied  by  such  company  in  defraying  the  expenses 
of  their  assay  office,  and  of  detecting  and  prosecuting  ofienders 
against  this  Act."  The  penalty,  therefore,  is  recoverable  by  any 
one  of  the  companies,  and  when  recovered  it  is  applicable  to  the 
pnrpoees  of  that  company  only.  The  result^  then,  of  the  whole  is 
this.  The  offence  is  in  respect  of  the  forgery  of  the  mark  of  one 
of  these  companies  irrespective  of  any  property  of  the  company 
suing  in  the  mark,  and  the  penalty  is  recoverable  by  any  one 
of  the  companies  mentioned  who  may  sue,  and  when  recovered  it 
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1880  is  applicable  to  the  purposes  of  that  company  only.  It  seems  to 
KoBiNso!!  nie  clear  that  the  statute  having  given  the  plainti&y  the  company 
CoBBEY.  ^^  Goldsmiths  of  liondon,  the  right  of  action  to  recover  the 
penalty  (an  action  of  debt  it  ^ould  have  been  called  in  olden 
(Ifty8)i  and  having  provided  that  when  recovered  it  shall  be 
applicable  to  their  purposes,  that  constitutes  the  company  a  party 
grieved  within  the  meaning  of  3  &  4  Wm.  4,  c  42,  s.  3.  I  think 
that  authority  for  this  view  may  be  found  in  Buller's  Nisi  Prius, 
p.  1979  c^d  the  case  of  Shinier  v.  Boherts,  there  cited. 

Leaving  the  language  of  the  statute  and  looking  for  a  while  to 
the  reason  of  the  thing,  I  quite  agree  that  it  is  not  for  us  to  supply 
the  omissions  of  the  legislature,  yet  it  would  be  too  rigid  a  mode 
of  construction  to  say  that  we  must  not  look  at  the  general  scope 
of  the  legislation  on  the  subject  for  the  purpose  of  construing  the 
language  of  a  particular  enactment,  and  therefore  it  is  useful  to 
consider  the  general  state  of  the  law  of  limitation  with  regard  to 
these  actions.  The  laws  of  limitation  came  into  existence  generally 
in  the  times  of  Henry  VIII.,  Elizabeth,  and  James  I.  Then  there 
was  a  long  period  during  which  the  subject  of  limitations  was  not 
dealt  with  by  the  legislature.  The  Statute  of  Elizabeth  struck 
only  at  the  common  informer,  whether  suing  for  himself  or  him- 
self and  the  Crown.  So,  until  8  &  4  Wm.  4,  c.  42,  there  was  no 
limitation  as  to  actions  by  the  party  grieved,  and  so  far  as  my 
knowledge  extends  the  practice  of  giving  the  penalty  to  the  party 
grieved  seems  in  general  to  have  been  subsequent  to  the  earlier 
statutes  of  limitation  on  this  subject.  Is  it  reasonable  to  suppose 
that  the  legislature,  when  passing  a  general  Act  with  respect  to 
the  limitation  of  actions  for  penalties  by  parties  grieved,  should 
have  omitted  so  large  a  class  of  actions  as  this?  It  seems  to 
me  very  unreasonable.  I  think,  therefore,  that  we  are  acting 
upon  the  intention  of  the  legislature,  as  well  as  the  language 
of  the  Acts,  in  holding  that,  unless  the  plaintiff  can  shew  a  cause 
of  action  within  the  period  of  two  years,  the  defendant  is  entitled 
to  succeed. 

Manistt,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
the  policy  of  the  law  both  with  regard  to  this  class  of  actions  and 
all  other  penal  actions  is,  that  there  should  be  a  limit  to  the  time 
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within  which  they  can  be  brought.  Therefore  if  it  were  held  that 
this  action  was  not  within  3  &  4  Wm.  4,  c.  42,  and  it  were 
neceasary  to  decide  the  point  whether  it  came  within  the  statute 
31  Eliz.  c  5,  I  should  hesitate  long  before  I  decided  in  the 
Degative.  The  intention  of  the  legislature,  as  it  may  be  gathered 
iiom  that  statute,  appears  to  have  been  that  with  regard  to 
actions  for  penalties,  except  those  at  the  suit  of  the  Crown,  for 
which  a  somewhat  longer  period  was  allowed,  there  should  be  a 
limit  and  a  very  short  limit. 

The  case  of  Dyer  ▼.  Bed  (1)  is  a  very  strong  authority,  even  if 
it  does  not  go  the  whole  length  of  this  case,  to  shew  that  if  the 
pkmtiff  here  was  not  a  party  grieved  within  3  &  4  Wm.  4,  c.  42, 
he  must  be  within  the  statute  31  Eliz.  c.  5,  and  this  action  must 
have  been  brought  within  one  year.  The  legislature,  in  dealing 
with  actions  for  penalties  by  parties  grieved,  extended  the  time 
beyond  that  allowed  in  the  case  of  penal  actions  generally,  by 
giring  two  years  instead  of  one.  And  it  seems  reasonable  that  the 
time  should  be  so  extended,  but  it  would  be  very  extraordinary 
that,  in  the  case  of  actions  of  this  class  with  which  we  are  now 
dealing,  there  should  be  a  total  omission  to  provide  any  limit  at 
at  alL  It  is  not  necessary  I  think  to  decide  the  question  whether 
this  action  would  come  within  the  Statute  of  Elizabeth,  because 
we  are  of  opinion  that  the  Goldsmiths'  Company  were  parties 
grieved. 

The  7  &  8  Yict.  c  22,  is  one  of  a  series  of  statutes  passed  from 
time  to  time  to  prevent  frauds  with  regard  to  gold  and  silver 
wares.  The  object  was  that  certain  bodies  enumerated  should 
ha? e  power  to  prevent  abuses  in  the  making  and  counterfeiting 
of  gold  and  silver  wares.  They  are  to  have  the  power  of  assaying, 
testing,  and  marking  such  wares. 

Whether  or  no  these  bodies  can  be  said  to  get  directly  any 
profit  from  the  exercise  of  their  functions  may  be  questioned,  but 
indirectly  they  have  an  interest,  and  a  most  substantial  interest, 
in  preventing  the  counterfeiting  of  their  marks,  and  preserving 
the  purity  of  gold  and  silver  wares.  By  the  8rd  section  they  are 
giTen  the  penalties  for  the  sale  of  wares  with  a  counterfeit  mark, 
And  for  each  such  ware  so  sold  they  may  recover  a  penalty  of  101. 

(1)  Law  Kep.  1  Ex.  152. 
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Robinson 

9. 
CUBBET. 


Q.  B.  D. 


Maubty,  J. 
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BOBIMSON 
CUBBIT. 

MAoisty.  J. 


It  seems  to  me  to  be  clear  that  these  provisions  constitute  the 
company  sning  parties  grieyed  within  the  meaning  of  3  &  4  Wm.  4, 
c  42.  Oommon  informers  they  certainly  are  not.  They  do  not 
sue  as  one  of  the  public.  They  are  a  namber  of  corporations 
having  certain  specified  rights  which  are  protected  by  these 
penalties.  If  they  are  not  parties  grieved  I  do  not  know  under 
what  classification  they  could  come.  The  decisions  as  to  the 
meaning  of  "  parly  grieved,"  are  very  few.  In  the  case  of  Boyce 
V.  Ei^gins  (1)  Maule,  J.,  seems  to  have  thought  that  the  test  was 
whether  there  was  any  particular  grief  beyond  that  which  may  be 
suffered  by  any  member  of  the  public. 

The  only  other  question  I  wish  to  refer  to  is  whether  this 
penalty  is  given  to  any  of  the  various  companies.  It  does  not 
seem  necessary  to  decide  it,  but  if  it  were,  I  am  incUned  to  agree 
with  my  Brother  Field  that  any  of  these  companies  might  sue. 
The  language  of  the  lOth  section,  which  says  that  every  such 
penalty  which  shall  be  recovered  in  the  name  of  any  ofiScer  of 
the  said  several  companies  respectively  f^hall  go  and  be  paid 
whoU)  to  the  company  whose  officer  shall  sue,  seems  very  strongly 
to  point  to  this  conclusion. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff:  Prideaux  &  Sons. 
Solicitors  for  defendant :  Rvddle  &  Brown, 


(1)  14  C.  D.  1, 14. 
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THE  QUEEN  v.  THE  GUARDIANS  OP  THE  ABERGAVENNY  UNION.        1880 

Nov  25 
Poor  Law^Settlement  by  Beaidence  under  39  cfc  40  Vict,  c  61,  «.  34— iJewiovoZ,  '     ' 

Order  of,  made  without  Corroboration — Corroboration  be/ore  Sessions  on      q.  b.  D. 

AppeaL 

Ad  order  of  removal  was  made  by  jastioes  in  respect  of  an  alleged  settlement 
under  39  &  40  Vict«  c.  61,  s.  34,  which  provides  that  an  order  of  removal  in 
respect  of  a  settlement  acquired  under  that  section  shall  not  be  made  upon  the 
evidence  of  the  person  to  be  removed  without  such  corroboration  as  the  justices 
or  Court  think  sufficient.  There  was  no  corroborative  evidence  before  the  justices 
who  made  the  order.  Upon  appeal  to  the  quarter  sessions  against  the  order,  the 
grounds  of  appeal  were,  first,  that  the  pauper  had  not  acquired  a  settlement  under 
39  &  40  Vict.  c.  61,  s.  34;  and,  secondly,  that  there  was  no  corroborative 
evidence  before  the  justices  who  made  the  order  of  removal.  Corroborative 
evidence  was  tendered  on  behalf  of  the  respondents  at  the  sessions,  and  received 
by  the  Court,  who  considered  the  same  sufficient,  but  quashed  the  order  of 
removal  on  the  ground  that,  as  a  matter  of  law  upon  the  facts  praved,  the  pauper 
bad  not  acquired  a  settlement  under  39  &  40  Vict.  c.  61,  s.  34; — 

Eetd,  that  the  sessions  were  right  in  receiving  the  corroborative  evidence,  but 
that  (the  case  being  governed  by  Eeg.  v.  Brampton  Union  (3  Q.  B.  D.  479)  ), 
they  were  wrong  in  holding  that  the  settlement  was  not  acquired,  and  that 
consequently  the  order  of  removal  must  stand  good. 

Case  stated  from  quarter  sessions  on  appeal  against  an  order  of 
remoyaL  The  quarter  sessions  quashed  the  order  of  removal 
subject  to  a  case.  The  facts  sufficiently  appear  from  the 
judgment 

Nov.  6.  Latorence,  for  the  appellants.  The  settlement  was 
alleged  to  have  been  acquired  under  89  &  40  Yict.  c.  61,  s.  34. 
The  order  of  removal  was  a  nullity,  being  made  without  the 
corroboration  which  is  required  by  that  section.  The  existence 
of  such  corroboration  is  a  condition  precedent  to  the  jurisdiction 
of  the  justices  to  make  the  order.  The  Court  of  quarter  sessions 
has  no  original  jurisdiction  to  make  an  order  of  removal  The 
existence  therefore  of  corroboration  before  them  could  not  cure 
the  invalidity  of  the  original  order.  The  words  *'or  Court"  in 
the  section  only  mean  that  the  sessions  are  not  necessarily  to  be  • 
satisfied  with  the  same  corroboration  as  existed  before  the  justices. 
AsCTming  that  the  sessions  were  right  in  holding  that  corroboration 
before  them  was  sufficient^  it  must  be  admitted  that,  on  the 


32  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.     VOL.  VL 

1880       question  whether  a  settlement  had  been  acquired  in  this  case. 
The  Queen  the  decision  in  Beff.  y.   Guardians  of  Brampton  Union  (1)  is 
AeebgIVekny  undistinguishable. 

Union.  Moddy,  for  the  respondents.     It  is  a  general  principle  with 

Q.  B.  b.  regard  to  appeals  to  quarter  sessions  that  an  appeal  is  a  rehearing^ 
and  that  the  sessions  go  into  the  case  de  novo,  irrespective  of 
the  evidence  given  before  the  justices.  This  principle  is  clearly 
laid  down  in  Beff.  y.  PUffrim.  (2)  Lush,  J.,  there  says  in  giving 
judgment,  ^  Generally  speaking  on  appeal  to  the  quarter  sessions, 
the  justices  are  not  limited  to  the  evidence  before  the  petty 
sessions,  but  they  are  to  hear  the  whole  matter  de  novo,  and  the 
issue  is  the  same,  and  the  justices  are  put  in  the  same  position  as 
the  justices  in  the  Court  below.  It  is  only  in  cases  in  which 
the  particular  statute  giving  the  appeal  limits  the  inquiry  to  the 
same  evidence,  that  the  quarter  sessions  are  precluded  from  going 
into  fresh  evidence,  but  when  there  is  no  such  limitation,  either 
expressly  or  by  implication,  the  matter  is  at  large,  and  the  quarter 
sessions  are  to  rehear  the  whole  matter  and  give  their  judgment 
upon  all  the  evidence  that  is  brought  before  them."  It  is 
contended  that  this  principle  applies,  and  that  the  sessions  were 
entitled  to  hear  the  corroborative  evidence  tendered  before  them, 
and  if  satisfied  with  it  to  affirm  the  order  of  removal  though  there 
was  no  corroboreftion  before  the  justices. 
LavyrenGBf  in  reply. 

Cur.  adv.  vuU. 

Nov.  25.  The  judgment  of  the  Coart  (Manisty  and  Bowen,  JJ.), 
was  delivered  by 

Manistt,  J.  This  was  a  case  stated  for  the  opinion  of  this 
Court  by  the  Court  of  quarter  sessions  for  the  county  of  Mon- 
mouth, the  question  being  whether  an  order  of  the  Court  of 
quarter  sessions,  quashing  an  order  of  two  justices  of  the  peace  for 
the  removal  of  one  Jane  Williams  from  the  Abergavenny  Union 
to  the  Monmouth  Union,  was  good  in  law. 
•^  The  facts  were  as  follows:  Jane  Williams  is  the  widow  of 
James  Williams  who  died  in  February,  1879.  In  May,  1871, 
James  Williams  and  his  then  wife  Jane  went  to  reside  in  Mon- 

(1)  3  Q.  B.  D.  479.  (2)  Law  Rep.  6  Q.  B.  89. 
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moath  Union,    and  continued  to  do  so  until  James  died  in       I88O 
Febroary,   1879,    In  February,  1879,  after  the  death  of  her  tbe  Queen 
husband,  Jane  went  to  reside  in  the  Abergavenny  Union  and  abbboaVehny 
became  chargeable  thereto  in  March  following.     The  pauper      Uki^. 
and  her  husband  resided  coutinuonsly  in  the  parish  of  Skinfrith     Q.  B.  D. 
in  tbe  Monmouth  Union  from  1871  to  1876,  in  such  manner     Muiiity.  j. 
and  under  such  circumstances  in  each  of  the  years  between  1871 
and  the  1st  of  January,  1876,  as  would  in  accordance  with  the 
statutes  in  that  behalf  render  her  and  her  husband  irremoveable 
therefrom. 

In  1876,  and  subsequently,  the  pauper  and  her  husband  received 
relief  from  the  Monmouth  Union  while  residing  in  it.  On  the 
26th  of  March,  1879,  an  order  was  made  by  two  justices  for  the 
removal  of  the  pauper  to  the  Monmouth  Union.  The  order  was 
made  upon  the  evidence  of  the  pauper  only  without  any  corrobo- 
ration. Against  that  order  the  guardians  of  the  Monmouth 
Union  appealed  to  the  quarter  sessions  on  the  grounds,  among 
others,  first,  that  the  pauper  had  not  acquired  a  settlement  in  their 
imion  by  residence  for  a  term  of  three  years  prior  to  February, 
1879,  according  to  the  84th  section  of  39  &  40  Yict  c.  61 ; 
and,  secondly,  that  there  was  no  corroboration  of  the  pauper's 
eTidence  before  the  justices  who  made  the  order  of  removal. 

The  34th  section  is  as  follows :  *^  When  any  person  shall  have 
resided  for  the  term  of  three  years  in  any  parish  in  such  manner 
and  under  such  circumstances  in  each  of  such  years  as  would 
in  accordance  with  the  several  statutes  in  that  behalf  render 
him  irremoveable,  he  shall  be  deemed  to  be  settled  therein  until 
be  shall  acquire  a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise :  provided  that  an  order  of  removal  in  respect 
of  a  settlement  acquired  under  this  section  shall  not  be  made 
npon  the  evidence  of  the  person  to  be  removed  without  such 
corroboration  as  the  justices  or  Court  think  sufficient." 

In  support  of  the  first  ground  of  appeal  the  appellants  con- 
tended that  this  section  was  not  retrospective,  and  cited  the  case 
of  Beg.  V.  Ipmvich  Unum  (1)  in  which  it  was  held  that  a  pauper 
who  had  resided  in  a  parish  for  three  years  ending  before  the  15th 
of  August,  1876,  when  the  Act  passed,  but  had  ceased  to  reside 

(1)  2  Q.  B.  B.  269. 
You  VL  D  2 
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1880        in  the  parish  before  that  day,  did  not  acquire  a  settlement  in  it 

The  Quken   ^^^^^  ^  ^4. 

.       ^*  In  support  of  the  second  ^ound  of  appeal,  the  appellants 

Union,  contended  that  the  order  of  remoyal,  having  been  made  by  the 
Q.  B.  D.  justices  without  any  corroborative  evidence,  was  bad  by  the  34th 
Ma^il^j.  section  of  39  &  40  Vict.  c.  61,  and  that  the  Court  of  quarter 
sessions  could  not  receive  evidence  of  corroboration.  The  Court 
held  that  it  was  competent  to  them  to  receive,  and  they  did 
receive,  corroborative  evidence  which  they  considered  to  be  suffi- 
cient, but  on  the  authority  of  the  case  of  Beff,  v.  The  Ipstoieh 
Union  (1),  they  decided  that  the  pauper  had  not  acquired  a  settle- 
ment by  residence  within  39  &  40  Vict.  c.  61,  s.  34 ;  consequently 
they  quashed  the  order  of  removal  subject  to  the  present  case. 

The  question  submitted  to  us  is  whether  the  order  of  the  Court 
of  quarter  sessions  was  good  in  law.  If  yea,  then  the  order  is  to 
stand  confirmed,  and  the  appeal  is  to  be  allowed  with  costs.  If 
this  Court  is  of  opinion  that  the  order  of  the  Court  of  quarter 
sessions  was  wrong,  then  it  is  to  be  quashed,  and  the  order  of 
removal  is  to  stand,  and  the  appeal  is  to  be  dismissed  with  costs. 
We  are  of  opinion  that  the  Court  of  quarter  sessions  was  right  in 
holding  that  they  could  receive  corroborative  evidence,  but  that 
they  were  wrong  in  deciding  that  the  pauper  had  not  gained  a 
settlement  by  residence  in  the  Monmouth  Union.  The  case  of 
Beg.  V.  Chuardians  of  the  Brampton  Union  (2)  is  an  express  decision 
in  favour  of  the  respondents  upon  the  latter  point.  That  case  was 
not  called  to  the  attention  of  the  quarter  sessions.  If  we  enter- 
tained any  doubt  as  to  the  correctness  of  it,  we  should  consider 
ourselves  bound  by  it,  bat  we  do  not  entertain  any  such  doubt. 
The  distinction  between  the  Ipswich  case  and  the  Brampton  case 
is  that  in  the  Ipswich  case  the  pauper  had  left  the  union  upon 
which  the  order  of  removal  was  made  before  the  passing  of  39  &  40 
Vict.  c.  61,  whereas  in  the  Brampton  case  and  in  the  present  case 
the  converse  is  the  fact. 

As  regards  the  reception  by  the  quarter  sessions  of  corrobora- 
tive evidence,  we  entertain  some  doubt  whether  they  could  have 
received  it  if  the  only  ground  of  appeal  had  been  that  the  order 
of  removal  was  a  nullity,  owing  to  its  having  been  made  upon  the 

(1)  2  Q.  B.  D.  269.  (2)  3  Q.  B.  D.  479. 
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endence  of  the  pauper  only  without  corroboratioiu    It  may  be       1880 

that  the  sessions  should  in  that  case  have  dismissed  the  appeal,  Tux  Quskn 

leavixig  the  appelhints  to  apply  to  this  Court  to  quash  the  order  abiroaveiwt 

of  remoTal,  in  which  case,  assuming  the  order  to  have  been      Union. 

quashed,  the  respondents  (the  Abergavenny  Union)  could  have     Q.  B.  D. 

applied  for  a  fresh  order  of  removal.    But  that  was  not  the  only    Manuty,  j. 

ground  of  appeal ;  on  the  contrary,  as  already  mentioned,  the  first 

ground  of  appeal  was  that  the  pauper  had  not  gained  a  settlement 

by  residence  in  the  Monmouth  Union,  in  accordance  with  the 

34th  section  of  39  &  40  Vict.  e.  61.    In  order  to  decide  that 

point  it  was  not  only  competent  to  the  quarter  sessions  to  receive 

corroborative  evidence,  but  they  could  not  decide  it  without  doing 

so.    By  the  2nd  section  of  13  &  14  Gar.  2,  c.  12,  it  is  enacted 

that  persons  aggrieved  by  an  order  of  removal  made  by  two 

justices  may  appeal  to  the  quarter  sessions,  who  are  required  to 

do  them  justice  according  to  the  merits  of  their  case.     So  that  if 

the  order  of  the  quarter  sessions  were  to  stand,  there  would  be 

a  decision  on  the  merits  against  the  Abergavenny  Union,  and  no 

new  order  of  removal  could  be  obtained. 

The  oondusicMi  at  which  we  have  arrived  is  that  the  quarter 
Bearions  were  right  in  receiving  the  corroborative  evidence,  but  that, 
the  evidence  being  satisfactory,  they  were  wrong  in  deciding  that 
the  pauper  had  not  gained  a  settlement  by  residence  in  the 
Honmouth  Union. 

The  result  is  that  the  order  of  the  Court  of  quarter  sessions  is 
quashed,  the  order  of  removal  stands,  and  the  appeal  is  dismissed 
with  costs. 

Order  of  sessions  quaslied. 

Solicitor  for  appellants :  B.  J.  Child,  for  F.  J.  A.  Williams. 
Solicitor  for  respondents :  21  Wilkinson,  for  Nesbitt. 
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1880  THE  MIDLAND  WAGGON  COMPANY  v.  THE  POTTERIES, 

Nov.  4.  SHREWSBURY  AND  NORTH  WALES  RAILWAY  COMPANY. 


Ex.  D.       Railway — Execution  hy  Judgment  Creditor — Protection  of  Rolling  Stock  and 
Plant— The  Railway  Companies  Acty  1867  (30  <fc  31  Vict.  c.  127),  «.  4,  23. 

The  protection  from  seizure  in  execution  by  a  judgment  creditor,  given  hj 
the  Railway  Companies  Act,  1867,  s.  4,  to  the  rolling  stock  and  plant  of  a 
railway,  after  such  railway  is  open  for  public  traffic,  continues  although  the 
railway  is  afberwards  closed  for  traffic. 

This  was  an  applicatioii  on  the  part  of  the  defendants  for  an 
order  that  the  sheriff  of  Salop  should  withdraw  from  possession  of 
the  office  furniture,  fittings,  materials,  and  effects  seized  by  him 
under  a  writ  of  fi.  fa.  in  the  action  against  the  goods  of  the 
defendants,  on  the  ground  that  the  same  were  not  liable  to  be  so 
taken  by  virtue  of  30  &  31  Vict.  c.  127,  s.  4.  (1) 

The  application  under  s.  5  (2)  of  the  above-mentioned  Act  was 
made  at  chambers,  and  was  referred  by  the  judge  to  the  Court. 

?  (1)  30  &  31  Vict.   c.   127,    s.    4  company ;  and  all  money  received  by 
cnactA:  "The engines,  tenders,  carriages,  such  receiver  or  manager,  shall,  after 
trucks,  machinery,  tools,  fittings,  mate-  due  provision  for  the  working  expenses 
rials,  and  effects  constituting  the  rolling  of  the  railway  and  other  proper  out- 
stock  and  plant  used  or  provided  by  a  goings  in  respect  of  the  undertaking,  bo 
company  for  the  purposes  of  the  traffic  applied  and  distributed,  under  the  direc* 
on  their  railway,  or  of  their  stations,  or  tion  of  the  CJourt,  in  payment  of  the 
'workshops,  shall  not,  after  their  railway  debts  of  the  company  and  otherwise, 
or  any  part  thereof  is  open  for  public  according  to  the  rights  and  priorities  of 
traffic,  be  liable  to  be  taken  in  execution  the  persons  for  the  time  being  interested 
at  law  or  in  equity  at  any  time  after  the  therein ;  and  on  payment  of  the  amount 
passing  of  this  Act,  •  .  •  •  where  the  due  to  every  such  judgment  creditor  as 
judgment  on  which  execution  issues  is  aforesaid  the  Court  may,  if  it  think 
recovered  in  an  action  on  a  contract  fit,  discharge  such  receiver,  or  such 
entered  into  after  the  passing  of  this  receiver  and  manager.** 
Act,  or  in  an  action  not  on  a  contract        (2)  Sect.  5  enacts :  "  If  in  any  case 
commenced  after  the  passing  of  this  Act  •  where  property  of  a  company  has  been 
but  the  person  who  has  recovered  any  taken  in  execution  a  question  arises 
such  judgment  may  obtain  the  appoint-  whether  or  not  it  is  liable  to  be  so  taken 
ment  of  a  receiver,  and,  if  necessary,  of  notwithstanding  this  Act,  the  same  may 
a  manager,  of  the  undertaking  of  the  be  heard  and  determined  on  an  appli- 
oompany,  on  application  by  petition  in  cation  by  either  party  by  summons  in  a 
a  summary  way  to  the  Court  of  Chan-  summary  way  to  the  Court  out  of  which 
eery  in  England  or  in  Ireland,  according  the  execution  issued,  or  if  the  Court  is 
to  the  situation  of  the  railway  of  the  one  of  the  Superior  Courts  of  Law,  then 
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In  1876  the  plaintiffs  obtained  judgment  by  default  in  this 
action.  In  1880,  in  consequence  of  the  report  of  an  inspector 
appointed  to  ascertain  the  condition  of  the  railway,  and  of  the 
inability  of  the  directors  of  the  company  to  make  the  repairs 
reported  to  be  necessary,  the  Board  of  Trade  recommended  to  the 
directors  of  the  defendant  company  that  the  line  should  be  dosed, 
and  the  line  was  accordingly  closed  on  or  about  the  22nd  of  June. 
The  sheriff  immediately  afterwards  seized  the  engines,  rolling 
stock,  and  a  number  of  other  things  on  the  railway  under  a  fi«fa. ; 
the  judgment  in  this  action  not  having  been  satisfied.  A  question 
was  raised  on  the  affidavits  whether  it  was  intended  to  re-open  the 
line,  or  whether  it  would  be  permanently  closed,  but  it  is 
unnecessary  to  set  out  the  evidence  on  this  point 

/•  W.  Batten^  for  the  defendants.  The  rolling  stock  and  plant 
is  absolutely  protected  from  seizure  from  the  time  at  which  the 
words  of  the  statute  have  once  been  satisfied  by  the  opening  of  the 
line.  The  Act  was  passed  not  merely  to  prevent  the  inconveni- 
ence of  having  a  line  closed  by  an  execution  being  put  in  but  to 
regulate  the  rights  of  the  debenture-holders  and  other  creditors. 
The  effect  of  ss.  4  and  23  (1)  is  to  make  the  rolling  stock  and 


isso 

IflDLANn 

Wagooh  Oo. 

V. 

POTTEBDBB 

Bailwat  Go. 
£x.D. 


to  a  judge  of  any  one  of  those  Ck)urtSy 
and  such  determination  shall  he  final 
and  binding." 

This  Act  is  made  perpetual  hy  38  & 
39  Vict*  c.  31. 

(1)  30  &  31  Vict.  c.  127,  s.  23, 
enacts :  **  All  money  horrowed  or  to  he 
horrowed  hy  a  company  on  mortgage  or 
bond  or  debenture  stock,  under  the 
prorislons  of  any  Act  authorizing  the 
borrowing  thereof,  shall  have  priority 
against  the  company  and  the  property 
from  time  to  time  of  the  company  over 
aU  other  claims  on  account  of  any 
debts  incurred  or  engagements  entered 
into  by  them  after  the  passing  of  this 
Act  :  Provided  always,  that  this 
priority  shall  not  affect  any  claim 
a^inst  the  company  in  respect  of  any 
xent-cfaarge  granted,  or  to  be  granted, 


by  them  in  pursuance  of  the  Lands 
Clauses  Consolidation  Act,  1845,  or 
the  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  1860,  or  in  respect  of 
any  rent  or  sum  reserved  hy  or  pay- 
able under  any  lease  granted  or  made 
to  the  company  by  any  person  in  pur- 
suance of  any  Act  relating  to  the 
company  which  is  entitled  to  rank  in 
priority  to,  or  pari  passu  with,  the 
interests  or  dividends  on  the  mort- 
gages, bonds,  and  debenture  stock; 
nor  shall  anything  hereinbefore  con- 
tained affect  any  claim  for  land  taken, 
used,  or  occupied  by  the  company  for 
the  purposes  of  the  railway,  or  injuri- 
ously affected  by  the  construction 
thereof,  or  by  the  exercise  of  any 
powers  oopf^rred  on  the  company." 
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1880        plant  part  of  the  secnrity  of  the  debenture  holders.    If  necessary 
MiDLAKD    ^*  could  be  shewn  that  this  line  is  intended  to  be  re-opened,  but 
Waggon  Co.  even  if  it  were  stopped  absolutely  the  execution  would  be  wrong. 
PoTTiRiEs        W.  O.  Harrison,  Q.O.  (ArehihaM,  with  him),  for  the  plaintiffs. 
AiLWAj  /a  rpjj^  statute  contemplates  only  the  case  of  a  railway  which  is  a 
Ex.  D.      going  concern,  and  not  one  which  has  closed.   Some  limitation  must 
be  read  into  the  Act,  otherwise  it  would  protect  from  any  execution 
anything  once  used  on  the  railway.    The  Act  shews  that  the 
proper  limitation  is  to  say  that  only  railways  in  actual  work  are 
includedi  otherwise  when  a  railway  is  closed,  and  by  a  lease  of  the 
line  or  otherwise  can  never  be  opened  again,  the  protection  from 
execution  would  continue.      A  railway  which  is  not  a  going 
concern  cannot  be  said  to  be  using  engines,  rolling  stock,  and  so 
on,  nor  is  the  appointment  of  a  receiver  as  provided  by  the  latter 
part  of  s.  4  applicable  to  the  case  of  a  railway  with  no  earnings 
and  nothing  to  receive.    The  affidavits  shew  that  the  stoppage  of 
the  railway  is  not  a  mere  temporary  matter,  but  must  be  perma- 
nent from  want  of  means  im  make  the  repairs,  and  there  is  a 
distinction  between  these  two  cases.     At  all  events,  many  of  the 
articles  taken  do  not  come  within  the  definition  of  rolling  stock 
and  plant  in  s.  4. 

/.  FT.  Batten,  in  reply. 
Farwdl,  appeared  for  the  sheriff. 

FoLLOGK,  B.  The  question  raised  in  this  case,  which  has  been 
very  ably  argued  on  both  sides,  is  one  of  considerable  general 
importance,  and  one  that  has  not  hitherto,  as  far  as  I  know,  been 
dealt  with  in  any  court  of  law  or  equity.  In  giving  our  decision 
we  lay  aside  the  question  what  particular  things  come  within  the 
description  rolling-stock  and  plant.  That  is  a  matter  of  detail 
that  can  be  settled  hereafter.  Another  question  which  it  is  not 
necessary  to  consider  is,  whether  the  railway  will  be  reopened  at 
any  future  time.  For  the  purposes  of  this  argument,  I  will  assume 
that  the  railway  is  closed  through  financial  difficulties,  which  may 
be  practically  taken  as  pointing  to  the  conclusion  that  the  line 
will  not  be  opened  again  for  traffic.  Under  these  circumstances 
we  are  called  upon  to  put  a  construction  on  s.  4  of  30  &  31  Vict, 
c.  127,  so  far  as  it  relates  to  the  protection  of  rolling  stock  and 
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plant  from  seizure.     I  do  not  think  we  get  much  assistance       1880 

from  the  clauses  6  to  22,  which  come  under  the  heading  *^  Arrange-     Midland 

ments."    The  sections  on  which  my  judgment  turns  are  the  4th  ^^°^^  ^• 

and  23rd.    Now  it  is  well  known  what  were  the  facts  relating:  to    Pottbbies 

.    .  Kailway  Oo# 

the  position  of  railways  which  were  existing  before  the  passing  of 

this  Act,  and  which  led  to  its  coming  into  existence.    At  that 
time,  as  now,  there  were  railway  companies  in  existence  possessed 
of  large  tracts  of  land  forming  the  permanent  way,  with  a  quan- 
tity of  rolliog  stock  and  plant  consisting  of  engines,  carriages, 
tracks,  and  also  of  tools  and  the  like,  necessary  to  keep  in  repair 
either  the  permanent  way  or  the  rolling-stock.    In  the  case  of 
such  a  railway  engaged  in  carrying  goods  or  passengers,  it  was 
very  inconvenient  that  under  a  fi.  fa.  the  rolling  stock  or  plant 
should  be  seized  by  the  sheriff,  so  as  to  produce  a  stoppage  of  the 
raQway.    But  the  inconvenience  did  not  end  there,  because  differ- 
ences arose  between  the  persons  who  had  provided  the  capital  of 
the  railway  in  different  ways,  and  there  was  a  long-continued 
contest  as  to  who  among  the  various  creditors  of  the  companies 
was  to  have  the  priority.    It  is  a  marked  feature  of  this  Act,  that 
while  it  deals  with  the  seizure  of  rolling  stock  by  fi.  fa.,  it  also 
deals  with  the  priorities  of  debenture  holders  and  other  creditors 
of  the  companies  between  themselves.    The  4th  section  of  the 
Act  is  very  wide  in  its  terms,  "the  engines,  tenders,  carriages, 
trucks,  machinery,  tools,  fittings,  materials,  and  effects  constituting 
the  rolling  stock  and  plant  used  or  provided  by  a  company  for  the 
uses  of  the  traffic  on  their  railway,  or  of  their  stations  or  work- 
shops, shall  not  after  their  railway,  or  any  part  thereof,  is  open 
for  public  traffic  be  liable  to  be  taken  in  execution  at  law  or  in 
equity  at  any  time  after  the  passing  of  this  Act."    Now,  as  to  the 
description  of  what  is  to  be  protected,  nothing  could  be  more  full. 
The  only  controlling  words  are  those  pointed  out  and  relied  on  by 
Mr.  Harrison,  **  used  or  provided  by  a  railway  for  the  purposes  of 
the  traffic  on  their  railway."    No  doubt  the  things  which  have 
been  seized  in  this  case  had  been  provided  or  used  for  the  purposes 
of  the  traffic  on  the  railway,  but  were  they  used  or  provided  in 
such  a  manner  as  to  bring  them  within  the  protection  of  this 
statute  ?    Mr.  Harrison  says  that  the  protection  extends  only  to 
loUing  stock  or  plant  in  use  at  the  time  when  the  protection  was 
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1880       claimed,  and  therefore  only  to  the  case  of  a  railway  which  is  a 

Midland    g^^^g  concern.    I  should  have  great  difficulty  in  putting  such  a 

Waggon  Co.  narrow  interpretation  on  the  section.     It  seems  to  me  that  the 

PoTTKBiBs    meaning  of  the  section  is  that  it  was  intended  that  the  creditors 

'  should  not  be  able  to  seize  the  rolling-stock  or  plant  after  the 

•  '  railway  company  has  once  become  a  going  concern.  Even  in  the 
Fouook,  B.  extreme  case,  that  of  a  company  which  is  in  such  a  position  that 
it  can  never  use  its  rolling-stock  or  plant  again,  still  they  are 
protected  as  being  within  the  very  words  of  the  statute.  The 
language  of  the  remainder  of  s.  4,  and  also  of  s.  23,  seems  to  me 
to  confirm  the  view  I  have  taken.  Section  4  provides  for  the 
appointment  of  a  receiver,  and,  if  necessary,  of  a  manager  of 
the  undertaking  of  the  company,  and  for  the  distribution  of  the 
moneys  received  by  such  receiver  or  manager,  **  according  to  the 
rights  and  priorities  of  the  persons  for  the  time  being  interested 
therein ;"  and  s.  23  provides  that  money  borrowed  on  mortgage  or 
bond  or  debenture  stock  is  to  have  priority  over  all  other  debts. 
No  doubt  this  made  a  revolution  in  the  law,  as  it  placed  mere 
mortgagees  or  bond  holders  above  all  other  creditors.  But  it  is 
important  to  the  companies  to  be  able  to  raise  money,  and  for  this 
purpose  it  is  essential  that  the  debenture  holders  should  know 
exactly  the  extent  of  their  security.  In  order  to  carry  out  this 
object  the  rolling  stock  and  plant  are  made,  as  it  were,  to  be  affixed 
to  the  soil,  and  part  of  that  which  is  pledged  as  a  permanent 
security  to  the  debenture  holders.  Subject,  therefore,  to  the 
inquiry  as  to  which  of  these  .articles  do  not  come  within  the 
terms  of  s.  4,  and  so  are  not  exempt  from  seizure,  the  sheriff 
must  be  ordered  to  withdraw* 

Stephen,  J.  I  am  of  the  same  opinion.  The  question  is, 
whether  certain  goods  seized  by  the  sheriff  are  to  continue  in  his 
possession,  or  whether  he  is  to  be  ordered  to  withdraw.  I  think 
he  should  be  ordered  to  withdraw.  Section  4  provides  that  the 
rolling-stock  and  plant  used  or  provided  by  the  company,  shall 
not,  after  the  railway  is  open  for  public  traffic,  be  taken  in 
execution  in  law  or  equity.  This  seems  to  me  to  be  perfectly 
general,  unless  there  is  something  to  be  found  in  the  Act  to  nanow 
its  effect    Mr.  Harrison  0Ugg;ested  a  consideration  which  shewed 
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that  the  words  required  some  limitation^  otherwise  some  absurd       1880 

consequences  might  follow.    Thus,  tools  might  acquire  exemption     Midland 

from  being  ever  taken  in  execution,  from  the  mere  fact  of  their     ^^^ 

once  haying  formed  part  of  the  railway  plant.  No  doubt,  therefore,  i^^^™^™ 

some  limitation  is  required,  but  the  only  one  that  is  necessary  is 

the  insertion  of  the  words  **  so  long  as  they  continue  the  property 

of  the  company,'*  which  words  seem  to  me  of  necessity  implied. 

Then  the  section  gives  to  a  creditor  who  has  recovered  judgment 

the  right  to  appoint  a  receiver.    It  is  argued  that  this  implies 

that  the  section  relates  only  to  railways  which  are  going  concerns. 

My  view  is  that  the  utmost  that  can  be  said  is  that  the  section 

contemplates  railways  which  are  going  concerns  as  the  most 

common  case,  but  does  not  exclude  the  case  of  railways  which  are 

not  going  concerns.    The  case  has  been  put  of  a  company  which 

has  actnaUy  stopped,  and  which  has  ceased  to  be  a  railway  except 

in  name,  but  the  fact  that  such  a  case  is  not  provided  for  in  the 

section  does  not  satisfy  me  that  the  section  ought  to  bear  the  narrow 

construction.    The  sections  as  to  arrangements  do  not  throw  much 

light  on  the  matter,  but  it  seems  to  me  that  s.  23  removes  any 

donbt  that  might  have  existed  under  s.  4.    It  is  obvious  that  the 

position  of  railways  is  exceptional,  and  that  the  rights  of  creditors 

and  debenture-holders  are  difficult  to  regulate.    It  is  necessary 

to  balance  their  interests,  and  possibly  to  sacrifice  the  interests  of 

one  class  to  those  of  another.    The  legislature  has  said  under 

these  circumstances  that  debenture-holders  are  to  have  the  priority. 

Onr  order  must  be  that  the  sheriff  be  directed  to  withdraw  in 

respect  of  all  the  matters  answering  the  description  given  in  s.  4. 

If  there  is  any  dispute,  application  must  be  made  at  chambers  to 

determine  what  articles  come  within  the  section. 

Order  abioltUe  to  sheriff  to  withdraw. 

Solicitors  for  plaintiffs :  Sharpe,  Parkers,  Pritchard,  <&  Co. 
Solicitors  for  defendants :  8.  F.  <&  H.  Noyes. 
Solicitors  for   sheriff:    Cliesier  &    Co.,  for  0.   D.    Warren, 
Shrewsbury. 
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1880  PN  THE  COURT  OF  APPEALJ 

Nov  29. 

'—^—  WINSPEAR  V.  THE  ACCIDENT  INSURANCE  COMPANY,  LIMITED. 

(C.A.) 

Ex.  D.       Insuntnce — Injury  hy  Accident — Drowning — Epileptic  Fit — Construction  of 

Folicy. 

W,  efifected  an  insurance  with  the  defendants  against  accidental  injury,  and  by 
the  terms  of  the  policy  the  defendants  agreed  to  pay  the  amount  insured  to 
W.'s  legal  representatives,  should  he  sustain  "  any  personal  injury  caused  by 
accidental,  external,  and  visible  means,**  and  the  direct  effect  of  such  injury 
should  occasion  his  death.  The  policy  also  contained  a  proviso  that  the  insurance 
should  not  extend  *'  to  any  injury  caused  by  or  arising  from  natural  disease  or 
weakness  or  exhaustion  consequent  upon  disease.'*  During  the  time  the  policy 
was  in  force,  and  whilst  he  was  crossing  and  fording  a  stream,  W.  was  seized  with 
an  epileptic  fit  and  fell  into  the  stream,  and  was  there  drowned  whilst  suffering 
from  the  fit,  but  he  did  not  sustain  any  personal  injury  to  occasion  death  other 
than  drowning : — 

Eeldf  that  W.'s  death  was  occasioned  by  an  injury  within  the  risk  covered  by 
the  policy,  and  to  which  the  proviso  did  not  apply. 

• 

Appeal  from  the  decision  of  the  Exchequer  DiTision  on  a 
special  case  stating  the  facts,  of  which  the  following  are  all  that  are 
material. 

The  plaintiff  is  the  executrix  of  William  Winspear,  deceased, 
who  effected  with  the  defendant  company  an  insurance  against 
accidental  injury.  The  policy  of  insurance  was  dated  the  5th  of 
February,  1879,  and  the  full  amount  insured  by  it  was  10007. 
By  such  policy  the  defendant  company  agreed  as  follows: — 
''  That  if  at  any  time  before  the  expiration  of  one  year  from  the 
date  of  this  policy,  or  at  any  time  thereafter  whilst  the  insured 
shall  duly  pay  the  above-mentioned  premium  according  to  the 
provisions  and  conditions  of  this  policy,  or  any  increased  or 
decreased  premium  agreed  to  be  received  by  the  directors,  the 
insured  shall  sustain  any  personal  injury  caused  by  accidental, 
external,  and  visible  means  within  the  intention  of  this  policy  and 
the  provisions  and  conditioDs  thereof,  and  the  direct  effect  of  such 
injury  shall  occasion  the  death  of  the  insured  within  three  calendar 
months  from  the  happening  of  such  injury,  then  the  funds  and 
property  of  the  company  shall  be  subject  and  liable  to  pay  to  the 
legal  personal  representatives  of  the  insured,  within  three  calendar 
months  after  it  shall  have  been  proved  to  the  satisfaction  of  the 
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directors  of  the  company  that  the  death  of  the  insured  was       isso 
occasioned  as  aforesaid,  the  amount  insured  under  the  provisions    wikbpeab 
of  this  policy."    There  then  followed  an  agreement  by  the  company     f^^j^xrv 
to  pay  a  weekly  compensation  in  case  the  injury  which  the  insured  Insurance  Go. 
should  sustain  should  not  be  fatal.    The  policy  afterwards  con-      (0.  A) 
tained  a  proviso  of  which  the  following  is  all  that  is  material  for 
the  purpose  of  this  report,  viz.,  *'  Provided  farther  that  the  insured 
shall  not  be  entitled  to  make  any  claim  under  this  policy  for  any 
injory  from  any  accident^  unless  such  injury  shall  be  caused  by 
some  outward  and  visible  means  of  which  proof  satisfactory  to  the 
directors  can  be  furnished,  and  that  this  insurance  shall  not  extend 
to  death  by  suicide,  whether  felonious  or  otherwise,  or  to  any 
injury  caused  by  or  arising  from  natural  disease  or  weakness  or 
exhaustion  consequent  upon  disease,  or  by  any  medical  or  surgical 
treatment  or  operation  rendered  necessary  by  disease,  or  to  any 
death  arising  from  disease,  although  such  death  may  have  been 
accelerated  by  accident." 

During  the  time  this  policy  was  in  force,  viz.  on  the  26th  of 
llay,  1879,  the  insured,  whilst  crossing  and  fording  a  stream  or 
brook  called  the  river  Bea,  in  Edgbaston,  Birmingham,  was  seized 
with  an  epileptic  fit,  and  whilst  in  such  fit  fell  down  in  the  stream, 
and  was  drowned.  The  insured  did  not  sustain  any  personal 
injory  to  occasion  death  other  than  drowning. 

The  question  for  the  opinion  of  the  Court  was  whether  the  death 
happened  under  such  circumstances  as  to  entitle  the  plaintiff  to 
make  a  claim  under  the  policy  in  respect  of  the  death  of  the 
insured. 

The  Exchequer  Division  decided  that  the  plaintiff  was  so  entitled, 
as  the  death  was  occasioned  by  an  injury  within  the  meaning  of 
the  policy,  and  judgment  was  accordingly  entered  for  the  plaintifil 

The  defendants  appealed. 

Cohen,  Q.O.,  and  Oamaford  Bruee,  for  the  defendants.  The 
insorance  is  not  against  death  like  an  ordinary  life  policy,  but  is 
an  insurance  only  against  accidental  injury,  and  therefore  it  is  the 
injury  which  the  insured  received  which  is  the  thing  to  be 
looked  to. 

[Lord  Coleridge,  C.J.    Here  he  died  by  drowning.] 
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1880  It  mnst  be  admitted  that  it  has  been  decided  that  drowning 

WmspBAB    would  be  an  injury  within  the  meaning  of  the  policy ;  (1)  but  here 

.    *-         there  would  have  been  no  drowning  had  the  insured  not  had  an 

iNBUBiLiioECo.  epileptic  fit.    It  was  the  fit  which  caused  the  drowning,  for  even 

(C.  A.)      after  the  insured  had  fallen  into  the  stream  he  could  have  got  his 

'^'  ^      head  out  of  the  water  but  for  the  fit,  as  the  stream  was  shallow  and 

could  be  forded.    The  death,  therefore,  was  from  an  injury  caused 

by  the  fit,  or  from  *'  weakness  or  exhaustion  consequent  upon 

disease,"  and  came,  therefore,  within  the  terms  of  the  proviso  in 

the  policy.  The  case  of  Sinclair  y.  Maritime  Passengers  Assurance 

Co,  (2)  shews  that  death  from  a  sunstroke  is  from  a  natural  cause, 

and  not  from  <<  an  accident,"  within  the  meaning  of  a  policy  like 

the  present. 

[LoBD  CoLEBiDGE,  C.J.  What  do  you  say  to  the  case  of 
Beynolds  v.  Aoeidental  Insurance  Co.  (3)  which  is  very  like  the 
present  ?  There  the  insured  would  not  have  been  drowned  but 
for  insensibility.] 

The  present  policy  is  different  from  the  policy  in  that  case.  In 
fact,  the  proviso  in  the  present  policy  on  which  the  defendants 
rely,  was  inserted  in  consequence  of  that  case.  There  are  only 
two  other  decisions  on  accidental  policies,  they  are  Fitten  v. 
Accidental  Death  Insurance  Co.  (4)  and  Smith  v.  Accident  Insurance 
Co.  (5)  In  the  latter  case  the  insurers  were  held  to  be  protected 
by  a  clause  in  the  policy  exempting  them  from  liability  in  case  of 
death  from  erysipelas,  where  the  insured  died  of  erysipelas  though 
brought  on  from  an  accidental  cut,  and  in  the  other  case  the 
Court  looked  to  the  real  and  not  to  the  proximate  cause  of  the 
death.    Here  the  real  cause  of  the  death  was  the  fit 

Crump  {Tarleton  with  him),  appeared  for  the  plaintiff,  but  was 
not  called  upon. 

LoBD  CoLEBiDOE,  C.J.  I  am  of  opinion  that  this  judgment 
should  be  affirmed,  and  that  on  very  plain  grounds.  It  appears  to 
be  clear  from  the  statement  in  this  case,  that  the  insured  died 

(1)  See  Trew  v.  BaUway  Passengera  (3)  22  L.  T.  (N.S.)  820. 
As8urance  Company,  6  H.  &  N.  839 ;  (4)  17  C.  B.  (N.S.)  122 ;  34  L.  J. 
30  L.  J.  (N.S.)  (Ex.)  317.  (N.S.)  (C.P.)  38. 

(2)  30  L.  J.  (N.S.)  (Q,B.)  77.  (5)  Law  Rep.  5  Ex.  302. 
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from  drowning  in  the  waters  of  the  brook  whilst  in  an  epileptic        1880 
fit,  and  drowning  has  been  decided  to  be  an  injury  caused  in  the    winspkar 
words  of  this  policy  "  by  accidental,  external,  and  visible  means."    ^^,0*^^^ 
I  am  therefore  of  opinion  that  the  injury  from  which  he  died  was  InsubanosCo. 
a  risk  coYcred  by  this  policy,  and  the  only  question  then  remain-      (C.  a.) 
iog  is  whether  the  case  is  within  the  proviso  which  provides  that  '    ' 

the  insurance  ''shall  not  extend  to  death  by  suicide,  whether 
felomoas  or  otherwise,  or  to  any  injury  caused  by  or  arising  from 
natural  disease,  or  weakness  or  exhaustion  consequent  upon 
diaease."  It  is  certainly  not  within  the  first  part  of  this  proviso, 
becanse  the  death  was  not  so  occasioned,  neither  does  it  appear  to 
me  that  the  cause  of  the  death  was  within  those  latter  words  of 
the  proviso.  The  death  was  not  caused  by  any  natural  disease  or 
weakness  or  exhaustion  consequent  upon  disease,  but  by  the 
accident  of  drowning.  I  am  of  opinion  that  those  words  in  the 
proviso  mean  what  they  say,  and  that  they  point  to  an  injury 
caused  by  natural  disease,  as  if  for  instance  in  the  present  case, 
epilepsy  had  really  been  the  cause  of  the  death.  The  death, 
however,  did  not  arise  from  any  such  cause,  and  those  words  have 
no  application  to  the  case,  and  therefore  the  judgment  of  the 
Exchequer  Division  must  be  aflSrmed. 

Baggallat  and  Beett,  L.JJ.,  ooncurredi 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Biriy  Moore,  &  BatcUffe, 
Solicitors  for  defendants :  Wynne-Baxter  &  Bance. 
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1880  TENANT  &  CO.  v.  ELLIS  &  CO. 

^^^\^^\_  Practice^CosU-^Couniy  Courts  Admiralty  Jurisdiction  Act,  1868—31  <fe  32 
Q.  B.  D.  Vict,  c.  ll—Bules  of  Court,  IS76— Order  L  F.,  rule  1. 

Sect  9  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  which  enacts 
that  persons  taking  proceedings  in  a  superior  Court,  which  they  might  under 
8.  3  of  that  Act  have  taken  in  a  county  court,  shall  not  be  entitled  to  coats^ 
unless  the  judge  before  whom  the  cause  was  tried  shall  certify  that  it  was  a 
proper  cause  to  be  tried  in  a  superior  Court,  is  inconsistent  with  and  repealed 
by  Order  LV.,  rule  1,  of  the  Rules  of  the  Supreme  Court,  1875. 

Tms  was  an  action  brougbt  in  the  High  Coort  to  recover  a  sum 
of  7321  for  damage  to  cargo. 

The  matter  was  admittedly  within  the  jarisdiction  of  the  county 
court  under  s.  3  of  31  &  32  Vict,  c  71.  The  action  was  tried 
before  Field,  J.,  and  the  jury  returned  a  verdict  for  the  plaintiffs 
for  the  amount  claimed.  The  judge  gave  judgment  for  that 
amount;  but»  no  application  having  been  made  to  him  for  that 
purpose,  he  did  not  certify  under  s.  9  of  the  above  Act  that  the 
cause  was  a  proper  one  to  be  tried  in  the  superior  Court. 

The  plaintiffs  having  applied  to  a  master  to  tax  their  costs  of 
action,  the  master  refused,  on  the  ground  that,  less  than  300Z. 
having  been  recovered,  and  no  certificate  having  been  given  by 
the  judge,  the  plaintiffs  were  by  the  above  last-mentioned  section 
deprived  of  their  right  to  costs.  The  plainti£Gs  then  applied  to 
the  Court  for  an  order  to  the  master  to  tax. 

Patehett,  Q.C.,  for  the  plaintiffs. 
HUbery,  for  the  defendants. 

Field,  J.  I  am  of  opinion  that  an  order  must  be  made  to  the 
master  to  tax  the  plaintiffs'  costs.  This  was  an  action  brought  in 
the  superior  Court  to  recover  a  sam  of  732.  for  damage  to  cargo. 
The  action  was  tried  before  myself  and  a  jury,  and  the  jury 
returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed.  No 
application  for  good  cause  shewn  was  made  under  Order  LY., 
rule  1,  to  deprive  the  plaintiffs  of  costs ;  they  are  therefore  prima 
facie  entitled  to  them.  But  then  it  is  said  that  as  the  matter  was 
within  the  jurisdiction  of  the  county  court  under  31  &  32  Vict. 


Q.  B.  D. 
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c  71,  s.  3f  snb-s.  3,  the  plaintifiEs,  having  recovered  less  than  300/.,       1880 
are  disentitled  to  costs  by  virtae  of  s.  9  of  that  Act.    Bat  that     twast 
section  is,  in  my  opinion,  inconsistent  with  the  terms  of  Order  L  Y.,      ^« 
and,  there  being  no  provision  in  the  Judicature  Acts  expressly 
keeping  it  alive,  it  must  be  taken  to  be  repealed.    I  wish  I  could 
diaooyer  some  reason  why  the  legislature  should  have  thought  fit 
to  preserve  s.  5  of  the  County  Courts  Act,  1867,  and  omitted  to 
preserve  s.  9  of  the  Act  of  1868,  which  seems  to  be  in  pari 
materia.    The  omission  may  have  been  unintentional,  but  whether 
it  was  so  or  not,  the  latter  section  must  none  the  less  be  taken  to 
be  repealed. 

Maitisty,  J.  I  am  of  the  same  opinion.  The  case  of  Garnelt 
T.  Bradley  in  the  House  of  Lords  (1)  decides  that  all  Acts  of 
Parliament  dealing  with  costs,  which  are  incousistent  with 
Order  LY.,  are  gone  unless  they  are  specially  preserved.  Certain 
sections  of  the  County  Courts  Act,  1807,  are  preserved,  but  there 
is  no  similar  provision  with  regard  to  the  Act  of  1868.  The 
master  must  tax  the  plaintiffs'  costs. 

Order  accordingly. 

Solicitor  for  plaintiffs :  Mark  Sheppard. 
Solicitors  for  defendants :  F.  W.  dt  H.  Hilbery. 


[IN  THE  COURT  OF  APPEAL.]  ^o».  g. 


THE  QUEEN  v.  MEWS  and  OASTLER.  Q^B^. 

CWmmoj  Lunatic^  Maintenance  of— Upon  what  Funds  chargeable'^  &  4  Vict, 
c.  54,  $.  2—27  &  28  Vict.  c.  29,  «.  2— Prison  Act,  1877,  40  cfc  41  Vict.  c.  21. 

Koiwithstanding  the  Prison  Act,  1877,  the  expense  of  maintaining  a  prisoner 
roaofed  to  a  lonatic  asylum  is  chargeable  by  order  of  jnstices  upon  the  county, 
in  which  the  prison  from  which  he  was  removed  is  situate. 

Appeal  from  nde  for  mandamns,  made  absolute  by  Denman,  J., 
and  Pollock,  B. 
Mary  Bray  was  conricted  of  larceny  at  the  Surrey  Quarter 

(1)  3  App.  Gas.  944. 
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1880       Sessions  on  the  24th  of  January^  1879,  and  sentenced  to  eighteen 

The  Quxqi^  calendar  months'  imprisonment  in  the  House  of  Correction,  sitaate 

Mews.      *^  Wandsworth  in  the  said  county.    On  the  18th  day  of  February 

— -  following  she  was  certified  to  be  insane,  and  was,  by  a  warrant  of 
Q.  B.  b.  the  Secretary  of  State  for  the  Home  Department,  removed  on  the 
21st  of  February  from  the  said  prison  to  the  Surrey  County 
Lunatic  Asylum  at  Wandsworth  in  the  same  county.  She  had 
no  settlement  in  England,  and  was  not  possessed  of  any  property 
applicable  to  her  maintenance. 

On  the  9th  of  July  following,  during  the  currency  of  the 
sentence,  and  whilst  the  prisoner  still  remained  insane,  application 
wks  made  on  behalf  of  the  Solicitor  to  the  Treasury  to  John  Mews 
and  Josiah  Oastler,  Esquires,  two  justices  sitting  at  Petty  Sessions, 
held  at  NewingtoD,  Surrey,  for  an  order  upon  the  treasurer  for 
the  county  of  Surrey  for  the  maintenance  of  the  prisoner,  pursuant 
to  3  &  4  Vict.  c.  54,  s.  2,  and  27  &  28  Vict.  c.  29,  s.  2  (1) ;  but 
the  said  justices  refused  to  make  such  order,  declining  to  hear 
evidence  in  support  of  the  application,  it  having  been  contended 
before  them  on  behalf  of  the  county  treasurer  that  the  liability 
to  maintain  a  criminal  lunatic  under  3  &  4  Vict.  c.  54,  and 
27  &  28  Vict.  c.  29,  was  extinguished  by  the  Prison  Act,  1877, 
40  &  41  Vict.  c.  21.  (2) 

(1)  By  27  &  28  Vict.  c.  29,  s.  2,  a  or  place  where  such  person  is  im- 
secretary  of  state  may,  upon  receipt  of  prisoned,'*  to  inquire  into  the  settle- 
such  certificate  of  insanity  as  is  therein  ment  of  such  prisoner  and  make  an 
mentioned,  **  direct  by  warrant "  that  order  on  the  parish  of  such  prisoner's 
any  prisoner  becoming  insane  **  shall  settlement  for  such  prisoner's  mainte- 
be  removed  "  from  the  prison  in  which  nance  ;  "  and  when  the  place  of  settle- 
he  is  confined  "  to  such  lunatic  asylum  ment  cannot  be  ascertained,  such  order 
or  other  proper  receptacle  for  insane  shall  be  made  upon  the  treasurer  of 
persons  as  the  said  secretary  of  state  the  county,  city,  borough,  or  place 
shall  judge  proper  and  appoint."  where  such  person  shall  have  been  im- 

By  3  &  4  Vict.  c.  54,  s,  2,  *'  in  all  prisoned." 
cases  as  aforesaid  **  (i.e.,  in  cases  within         (2)  Prison  Act,  1877,  s,  4  :   "  On 

3  &  4  Vict.  c.  54,  s.  1,  for  which  s.  2  and  after  the  commencement  of  this 

of  27  &  28  Vict.  c.  29,  which  repeals  Act  all  expenses  incurred  in  respect  of 

3  &  4  Vict.  c.  54,  s.  1,  is  substituted),  the  maintenance  of  prisons  to  which 

it  is  enacted   that    *'  Unless  one    of  this  Act  applies,  and  of  the  prisoners 

her  Majesty's  principal  secretaries  of  therein,  shall  be  defrayed  out  of  moneys 

state  shall  otherwise  direct,  it  shall  be  provided  by  parliament." 
lawful  for  . . .  any  . . .  two  justices  of         Sect.  57 :  A  "  prisoner,"  for  the  pur- 

the  peace  of  the  county,  city,  borough,  poses  of  this  Act,  means  any  person 


committed  to  prison  on  remand  or  for  prison,  as  would,  if  this  Act  had  not 

trial,  safe  custody,  punishment  or  other-  passed,  have  been  payable  by  a  prison 

wise,    and    the    "maintenance    of  a  authority;    with    this    proviso,    that 

prisoner"  includes  all  such  necessary  nothing  in   this  Act  shall  exempt  a 

expenses  incurred  in  respect  of  a  pri-  prisoner  from  payment  of  any  costs  or 

soner  for  food,  clothing,  custody,  safe  expenses  in  respeot  of  his  conveyance 

conduct,  and  removal  from  one  place  to  prison  or  otherwise,  which  he  would 

of  confinement  to  another,  or  otherwise,  have  been  liable  to  pay  if  this  Act  had 

from  the  period  of  his  committal  to  not  passed." 
prison  until  his  death  or  discharge  from 

Vol.  VL                                           E  2 
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On  the  2l8t  of  Jnljf  Lord  Coleridge,  C.J.,  and  Denmani  J.,  1880 

granted  a  rule  nisi  for  a  mandamus  to  the  said  justices  directing  Thb  Quum 

them  to  hear  and  determine  the  application  for  the  order  upon  h^s, 

the  county  treaflurer,  and  on  the  30th  of  July  the  said  rule  was  ^^^\ 

made  absolute  by  Denman,  J.,  and  Pollock,  B.  Q.  B.  D. 

The  justices,  at  the  instance  of  the  county  treasurer,  appealed. 

The  Solicitor 'Qeneral  (Sir  F,  Herschell,  Q.C.),  and  Edward 
Clarke,  Q.C.,  for  the  appellants.    The  expense  of  maintenance  of 
criminal  lunatics  is  an  expense  which  ought  to  be  defrayed  ''  out 
of  moneys  provided  by  parliament "  in  accordance  with  sects.  4 
and  67  of  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21).     The 
definition  of  *'  maintenance  of  a  prisoner "  in  the  latter  section 
includes  every  expense  of  a  prisoner  from  committal  to  discharge, 
the  words ''  or  otherwise ''  being  inserted  to  make  the  definition 
as  comprehensive  as  possible.    Before  the  Prison  Act  the  order 
would  have  been  perfectly  proper,  but  that  Act  makes   such 
extensive  alterations  in  defraying  prison  expenses  generally,  that 
it  is   reasonable  to  suppose  that  the  maintenance  of  prisoners 
who  should  happen  to  become  insane  was  not  intended  to  be 
defrayed  out  of  a  particular  and  distinct  fund.    A  different  con- 
struction of  the  statutes  would  work  injustice  to  the  counties, 
any  one  of  which  under  the  scheme  of  the  Prison  Act,  1877, 
might  have  to  defray  the  maintenance  of  a  prisoner  originally 
coming  from  any  other,  inasmuch  as  every  prison  is  open  to 
prisoners  coming  from  the  whole  country,  and  as  a  matter  of  fact 
all  the  female  prisoners  from  Surrey  are  at  the  present  time 
confined  in  Middlesex.    It  is  an  anomaly  that  the  counties  bear 
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1880       the  expense  of  insane  prisoners,  and  the  Consolidated  Fund  the 

Thb  Quis7~  ezponso  of  sane  prisoners.    It  is  not  necessary,  however,  to  rely 

2^^      npon  these  argomentSi  for  within  the  meaning  of  the  Prison  Act» 

1877)  a  prisoner  who  becomes  lunatic,  and  is  removed  to  a  lunatic 

Q.  B.  D.     asylum,  remains  constructively  in  the  prison  from  which  he  is 
removed  during  the  period  of  his  sentence. 

Sir  J.  EoOceTf  Q.O.,  and  Poland,  for  the  Crown.  Assuming 
that  some  hardship  is  worked  upon  the  counties — and  the  same 
hardship  would  have  been  worked  under  the  powers  of  removal 
vested  in  a  secretary  of  state  by  the  Prison  Act^  1865  (28  &  29 
Yiot.  c.  126),  s.  65  —  the  only  question  is  whether  the  Act 
8  &  4  Yict.  c.  54,  s.  2,  has  been  repealed  by  the  Prison  Act,  1877. 
The  repeal,  if  any,  is  by  implication.  Nothing  could  be  more 
distinct  than  the  provisions  of  3  &  4  Yict.  c.  54,  s.  2 ;  they  were 
enacted  on  the  assumption  that  a  prisoner  becoming  lunatic  is  no 
longer  a  prisoner  in  the  proper  sense  of  the  term  at  all.  There 
could  be  no  implied  repeal  of  provisions  so  distinct  as  these,  and 
as  there  is  no  ^express  repeal,  the  order  made  under  them  is 
perfectly  good. 

Lord  Selbobne,  L.C.  I  am  of  opinion  that  this  order  was 
right.  The  Prison  Act,  1877,  throws  prison  expenses  upon  the 
Consolidated  Fund,  but  the  expense  which  we  have  to  consider 
here  is  not  an  expense  of  that  nature,  being  incurred  in  respect 
of  a  person  not  treated  as  a  prisoner  but  as  a  lunatic  With 
regard  to  prisoners  becoming  lunatics,  I  think  that  the  Act 
3  &  4  Yict.  0.  54,  as  amended  by  27  &  28  Yict.  c.  29,  remains  in 
full  force. 

LoBD  Coleridge,  C.J.  I  am  of  the  same  opinion.  The  Act 
8  &  4  Yict.  c.  54  is  not  mentioned  in  the  Act  of  1865  or  the  Act 
of  1877,  and  is  clearly  unaffected  by  the  Act  of  1877. 

Brett,  L.J.  I  think  that  this  order  was  properly  made  if  the 
Act  3  &  4  Yict  c.  54  is  still  in  existence.  Expressly  repealed  it 
certainly  is  not  Nor  can  it  be  impliedly  repealed  if  by  any 
reasonable  construction  the  two  Acts,  3  &  4  Yict  c.  54  and  the 
Prison  Act,  1877,  can  be  read  together.  And  I  think  that  they 
can  be  read  together  on  the  very  reasonable  supposition  that  the 
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Act  of  1877  omits  the  case  of  lunatics  as  being  dealt  with  by  isso 

3  &  4  YicL  0.  54.  Thb  Qcsbn 

Judgment  affirmed.  ^smvb. 

Solicitors  for  justices :  SmaHpiece  dt  Son,  far  F.  F.  SmdUpieoe,  (0.  A.) 

GiOdfard.  *^^" 
Solicitor  for  Crown :  SoUeUor  to  the  Treasury , 
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THE  WEiBT  INDIA  AND  PANAMA  TELEGRAPH  COMPANY,  LIMITED,      ^'^t^, 
V.  THE  HOME  AND  COLONIAL  MARINE  INSURANCE  COMPANY, 
LDflTED. 

JmuTanod  (^Mdriney—Chnerdl  Words — Eocplodon  of  Boiler  of  Steamer,  whether  a 
Peril  insured  against — Coatribuiory  cause  of  Loss,  and  proximate  Cause, 

The  ezplofiicn  of  the  boiler  of  a  steamer  is  a  peril  insured  against  by  a  marine 
policy  in  the  ordinary  form. 

A  steamer  insured  by  a  time  policy  became  a  wreck,  by  reason  of  the  explosion 
of  her  boiler  in  ordinary  weather  under  ordinary  pressure  of  steam.  The  causa 
one  qui  non  of  the  explosion  was  that  the  boiler  had  become,  from  external  and 
internal  corrosion  by  bilge  water  and  ^  scale,'*  too  thin  to  resist  the  steam.  The 
oorroflion  might  have  been  discovered,  and  in  some  measure  prevented,  by  ordinary 

Edd^  afiBrming  the  judgment  of  BaggaUay,  L.J.,  that  though  unseaworthiness 
vas  a  causa  one  quS.  ncxi  of  the  loss,  the  explosion  was  a  proximate  cause,  and  a 
pexil  insured  against. 

Appeal  of  the  defendants  from  the  judgment  of  Baggallay^  L. J.,  ,^ 

in  an  action  tried  by  him  without  a  jury. 

The  plaintiffs  had  insured  the  steamer  Investigator  wiih  the 
defendants  by  a  time  policy  effected  on  the  9th  of  May,  1878. 
The  In/ifedigaioT  was  a  steam  vessel  of  569  tons  register,  and  had 
Wn  purchased  by  the  plaintiffs  in  the  early  part  of  the  year  1875, 
for  Toyages  on  telegraphic  purposes  between  the  island  of  St. 
Thomas  and  the  continent  of  America.  Shortly  after  the  purchase 
the  yessel  was  thoroughly  overhauled  and  repaired,  and  her 
boQers  and  engines  surveyed  and  found  to  be  in  good  order  and 
condition. 

The  insurance  covered  the  period  from  the  6th  day  of  May, 
1878^  to  the  5th  day  of  May,  1879,  and  was  for  the  sum  of  50002. 

E  2  2 
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upon — first,  the  hull,  stores,  &c.,  valued  at  7500Z. ;  secondly,  the 
paying  out  and  picking  up  machinery,  &c.,  valued  at  4000/. ;  and 
thirdly,  the  machinery,  boiler,  &c.,  valued  at  3500Z. ;  average 
payable  on  each  interest  separately  or  together.  The  perils 
insured  against  were  described  in  the  ordinary  form,  as  follows : — 

''And  touching  the  adventures  and  perils  which  the  said 
company  [the  defendants]  are  made  liable  unto,  or  are  intended 
to  be  made  liable  unto  by  this  insurance,  they  are  of  the  seas, 
men-of-war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition,  or  quality  soever,  barratry  of  the  master 
and  mariners,  and  of  (sic)  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  Sfuhject-matter  of  this  insurance,  or 
any  part  thereof" 

On  the  8th  of  January,  1879,  the  Investigator  was  lying  in  the 
port  of  St.  Thomas,  and  her  master,  having  received  orders  to 
proceed  to  repair  a  break  in  the  telegraphic  cable  between  St. 
Thomas  and  San  Juan,  Porto  Eico,  weighed  anchor  about  half 
past  10  on  the  morning  of  that  day  in  fair  weather.  After 
making  some  fifteen  revolutions,  her  engines  were  stopped  to 
allow  of  the  vessel's  head  canting  round,  and  within  a  few 
seconds  of  their  being  so  stopped,  the  port  boiler  burst,  gutting 
the  middle  of  the  ship  and  blowing  up  her  decks.  The  wreck 
of  the  huU  was  ultimately  sold  for  250Z.  Upon  examination 
it  was  discovered  that  the  bursting  was  due  to  the  reduction  of 
the  shell  of  the  boiler  from  three-eighths  of  an  inch  to  less  than 
one-eighth  of  an  inch,  and  that  such  reduction  was  due  chiefly  to 
the  action  of  bilge  water  upon  its  external  surface,  and  to  some, 
though  to  a  less,  extent  by  the  accumulation  of  sediment  and 
dirt,  in  the  form  commonly  known  as  *^  scale,"  on  the  inside. 

This  action  having  been  brought  to  recover  the  loss  sustained 
in  respect  of  the  hull  and  stores,  Baggallay,  L.J.,  in  a  trial  with- 
out a  jury,  gave  judgment  for  the  plaintiffs,  being  of  opinion  that 
the  bursting  of  the  boiler  was  a  peril  insured  against  by  the 
policy,  and  that  such  bursting  was  due  to  the  negligence  of  those 
who  had  charge  of  it,  the  negligence  consisting  in  the  engineers 
not  examining  the  boiler  from  time  to  time,  and  in  allowing  it  to 


VOL.  VL     QUEEira  BENCH,  C.  P.,  AND  EX.  DIVISIONS 


58 


become  corroded  and  redaced  ia  thickness  by  the  action  of  the 
bflge  water,  which  might  and  ought  to  have  been  kept  down  by 
the  pomps.  (1) 
The  defendants  appealed. 

NoTember  11,  12, 13.  Benjamin,  Q.C.i  and  ArhUhnot,  for  the 
defendants.  The  explosion  of  a  boiler  is  not  one  of  the  perils 
insured  against.    This  is  a  point  of  the  first  impression. 

[CocKBURN,  G.  J.  Without  incurring  such  a  peril,  the  navigation 
of  a  steamer  cannot  take  place.] 

Every  risk  remains  with  the  owner  unless  it  be  specified  in  the 
policy,  and  a  risk  so  incidental  to  navigation  by  steam  as  the 
explosion  of  a  boiler  ought  to  have  been  insured  against  by 
express  words.  It  cannot  be  implied  that  the  parties  intended 
that  it  should  be  insured  against.  This  loss  was  caused  by  the 
inherent  vice  of  the  subject-matter  of  the  insurance,  and  it  is 
well  settled  that  underwriters  are  not  liable  for  a  loss  so  caused. 
The  general  rule  is  thus  stated  in  Phillips  on  Insurance,  5th  ed. 
at  p.  1089.  **  From  the  enumeration  already  given  of  the  perils 
usually  insured  against,  it  appears  that  insurers  undertake  to 
make  indemnity  only  for  damage  arising  from  external  accidents, 
not  for  that  occasioned  by  the  qualities  or  defects  of  the  thing 
insured.'* 

**  The  underwriter,"  it  is  said  in  Amould  on  Insurance,  5th  ed. 
pi  3,  ch.  1,  p.  707,  *'  indemnifies  the  assured  against  such  losses 
only  as  are  caused  by  the  direct  and  violent  operation  of  the 
perils  insured  against,  and  not  against  loss  by  the  ordinary  wear 
and  tear  of  the  voyage ;"  the  insurance  being  not  against  what 
must  happen,  but  what  may  happen.  It  was  inevitable  that  this 
boiler  should  explode  in  course  of  time,  and  if  the  defendants  are 
to  be  held  liable,  there  is  nothing  to  prevent  shipowners  insuring 
steamers  equipped  with  boilers  utterly  unfit  and  inadequate. 

(1)  Upon  the  first  point  the  learned  any  ordinary  United  States  policy 
judge  Teferred  to  the  United  States    '  describing  the  risks  insured  against  as 
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cases  of  Ferrin  v.  FraUctar  Insurance 
Co^  11  Ohio  States  Reports,  147,  and 
CUizeng  Insurance  Case  v.  Glasgow^ 
d^OfBonri  Stute  Beports,  407,  in  the 
fanner  of  which  it  was  held  that  ex- 
plosion is  a  peril  insured  against  l>y 


''of  the  seas,  rivers,  fires,  enemies, 
inrates,  rovers,  assailing  thieves,  and 
all  other  losses  or  misfortunes  which 
shall  come  to  the  damage  of  the  said 
steamboat,  according  to  the  true  intent 
and  meaning  of  the  said  policy." 
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[Brett,  LJ.  If  there  had  been  no  negligence,  this  loss  would 
not  have  happened.] 

Only  the  efficient  cause  of  the  loss  is  to  be  regarded ;  Thompson 
v.  Hopper  (1)  :  Faipcus  v.  Sarsjield  (2) :  and  the  efficient  cause  of 
the  loss  here  was  the  thinness  of  the  boiler,  that  is,  the]  vice  of 
the  thing  insured.  The  plaintiffs  have  not  sued  for  the  loss  to 
the  boiler  itself. 

[They  also  referred  to  the  following  authorities :  Dhon  v. 
Sadler  (3) ;  Davidson  v.  Bvmand  (4) ;  Jackson  y.  Union  Marine 
Insurance  Co.  (5) ;  Taylor  v.  Dunhar  (6) ;  CuBen  v.  BtUler  (7)  ; 
Boehm  v.  Combe  (8);  Dudgeon  v.  Pembrohe  (9);  Paierson  v. 
Harris  (10) ;  Anderson  v.  Moriee.  (11)] 

Cohen^  Q,C,  and  J.  C.  MatheWj  for  the  plaintiffs.  The  perils 
insured  against  comprise  all  perils  incident  to  the  navigation  of 
the  yessel,  including  those  arising  from  the  improper  navigation  of 
the  vessel,  which  latter  term  comprehends  improper  management 
of  the  boiler  and  engines.  It  is  established  by  authority  that 
the  perils  of  the  sea  insured  against  are  not  confined  to  perils 
arising  from  the  external  violence  of  the  wind  or  waves :  JHooon 
V.  Sadler  (12);  Damdson  v.  Bwma/nd  (4) ;  and  that  underwriters 
are  liable  for  a  loss  caused  by  a  peril  insured  against,  although 
the  peril  may  have  been  brought  into  operation  by  the  negligence 
of  the  crew :  Busk  v.  Boyod  Exchange  Assurance  Co.  (13) 

The  passage  from  Phillips  on  Insurance,  relied  on  by  the  other 
side,  applies  to  goods;  an  attempt  was  made  to  apply  the 
doctrine  of  that  passage  to  a  ship  in  Dudgeon  v.  Pembroke  (9), 
but  the  House  of  Lords  refused  so  to  apply  it  This  policy  is  the 
ordinary  form  of  policy  by  which  a  steamer  is  insured;  if  the 
argument  for  the  defendants  be  correct,  all  insurances  on  steamers, 
that  is,  most  modem  insurances,  have  been  for  many  years  practi- 
cally worthless.    In^  the  ordinary  course  of  business,  it  must  be 


(1)  1  E.  B.  &  E.  1038,  overraliDg 
S.  G.  6  E.  &  B.  937. 

(2)  6  E.  &  B.  192. 

(3)  8  M.  &  W.  895,  affirming  S.  G. 
5  M.  &  W.  405. 

(4)  Law  Rep.  4  0.  P.  117. 
(6)  Law  Rep.  8  G.  P.  572. 
(6)  Law  Rep.  4  a  P.  206. 


(7)  5  M.  &  S.  461. 

(8)  2  M.  &  S.  172. 

(9)  2  App.  Gas.  284. 

(10)  1  B.  &  a  336 ;  30  L.  J.  (Q3.) 
354. 

(11)  1  App.  Gas.  713. 

(12)  6  M.  &  W.  414. 

(13)  2  B.  &  Aid.  73. 
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taken  that  an  insorance  against  explosion  was  intended  by  the 
parties,  and  the  common  form,  though  an  old  one,  must  be 
coDstraed  liberally. 

[CocKBUBN,  C.J.  It  is  certainly  a  reasonable  construction  of 
the  policy  that  explosion  should  be  insured  against] 

If  explosion  be  included  in  the  policy,  there  is  nothing  in  the 
&cts  of  this  particular  explosion  to  exonerate  the  defendants  as 
underwriters.  The  facts  shew  gross  negligence  on  the  part  of  the 
crew,  which  underwriters  cannot  set  up  as  a  defence :  Dixon 
V.  Sadler  (1),  and  even  if  the  loss  were  attributable  to  wear  and 
tear,  either  wholly  or  in  part,  that  would  be  no  answer :  Dudgeon 
T.  Tembrohe.  (2) 

[They  also  referred  to  Meredith's  Emerigon,  ch.  xii.  s.  1,  p.  286 ; 
Camdhers  y.  Sydeboiham  (3) ;  Merohwnta*  Trading  Co.  v.  Universcd 
Marine  Insurance  Co.  (4);  Pickup  v.  Thames  Marine  Ineuranee 
Co.  (5) ;  PhiUips  v.  Barber  (6) ;  Anderson  v.  Morice.  (7)] 

Arhuihnot,  in  reply,  cited  Blower  v.  Great  Western  By.  Co.  (8) 
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Not.  15.    The  following  judgments  were  deliyered : — 

Lord  Selbobne,  L.O.  The  question  in  this  case  is,  whether 
a  loss  by  the  explosion  of  a  boiler  was  or  was  not  covered  by 
a  time  policy  on  the  steamship  Investigator,  dated  the  6th  of  May, 
1878.  The  insurance  was  for  twelve  months  from  that  date,  in 
port  and  at  sea,  at  all  times,  and  in  all  services,  situations,  and 
circumstances.  The  risks,  to  which  the  appellants,  the  insurers, 
were  made  liable,  were  described  in  the  ordinary  form :  **  of  the 
fleas,  men-of-war,  fire,  enemies,  &c.,  and  of  all  other  perils,  losses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment, 
and  damage  of  the  aforesaid  subject-matter  of  this  insurance  or 
any  part  thereol"  The  ship,  when  about  to  leave  the  port  of 
St  Thomas  on  the  8th  oi  January,  1879,  was  reduced  to  a  wreck 
(though  not  submerged  or  filled  with  water)  by  a  sudden  explosion 
of  her  boiler,  in  ordinary  weather.    The  underwriters  disputed 

(1)  8  M.  &  W.  895,  affirming  S.  C.  (a)  Asp.  Mar.  Cas.  voL  ii.  p.  431. 
5  M.  &  W.405.  (5)  3  Q.  B.  D.  694. 

(2)  2  App.  Cas.  284.  (6)  6B.&  A.  161. 

(3)  4  li  &  8. 7T.  (7)  1  App.  Cas.  713. 

(8)  Law  Rep.  7  C.  ?.  656. 
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1880        their  liability  on  two  grounds ;  first,  that  8uch  an  explosion  was 
WbbtIhdia~  i^ot  a  peril  insured  against  within  the  true  meaning  of  the  policy ; 
'^Saky^   and,  secondly,  that  (assuming  it  to  be  so)  this  particular  explosion 
^'         happened  because  the  boiler  was  worn  out,  and  that  they  were  not 
Ck)LONiAL    liable  for  any  loss  due  to  that  cause.    Both  these  grounds  of 
(^^^"    defence  were   overruled  at  the  trial   (without  a  jury)  before 
iolL^      B*^g*^^y»  L.J.,  and  judgment  was  given  for  the  plaintiffs,  the 
G.  P.  D.     assured.    The  present  appeal  is  from  that  judgment. 
Loid  seibonie,       Assumiug  (as  for  the  purpose  of  this  decision  I  think  it  right  ta 
assume)  that  sach  an  explosion  is  not,  properly  speaking,  ^'  a  peril 
of  the  seas,"  and  that  it  cannot  be  brought  within  any  of  the  other 
particular  perils  enumerated  in  the  policy,  the  main  question  ia 
whether  it  is  within  the  general  words  with  which  the  specifica- 
tion of  the  risks  insured  against  concludes,  *^  and  all  other  perils, 
losses,  and  misfortunes,"  &c.  ? 

The  principle  of  construction  applicable  to  those  general  words- 
in  policies  of  this  description  was  explained  by  Lord  Ellenborough 
in  the  case  of  Oullen  v.  BtUler  (1),  cited  during  the  argument 
^  As  they  must "  (he  said),  *'  be  considered  as  introduced  into  the 
policy  in  furtherance  of  the  objects  of  marine  insurance,  and  may 
have  the  effect  of  extending  a  reasonable  indemnity  to  many  cases- 
not  distinctly  covered  by  the  special  words,  they  are  entitled  to  be 
considered  as  material  and  operative  words,  and  to  have  the  due 
effect  assigned  to  them  in  the  construction  of  this  instrument,  and 
which  will  be  done  by  allowiug  them  to  comprehend  and  cover 
other  cases  of  marine  damage  of  the  like  kind  with  those  which 
are  specially  enumerated  and  occasioned  by  similar  causes."  He 
proceeded  to  refer  to  an  observation  of  Emeiigon  to  the  effect 
that  phrases  more  or  less  similar  had  been  introduced  into  various 
C!ontinental  forms  of  policies,  to  prevent  doubts  and  disputes  as  to 
the  extent  and  application  of  (what  the  writer  described  as)  **  the 
general  rule  that  assurers  answer  for  all  loss  and  damages  that 
happen  on  the  sea."  It  is  unnecessary  to  consider  whether  such 
a  description  of  ''  the  general  rule  "  is  not  too  wide,  because  the 
canon  of  construction  laid  down  by  Lord  Ellenborough,  if  reason- 
ably understood,  is  suflScient  for  the  solution  of  the  present  question. 
In  Devaux  v.  V Anson  (2)  similar  general  words  were  held  by  Chief 

(1)  5  M  &  S.  461.  (2)  6  BiDg.  (N.C.)  519. 
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Justice  Tindal  and  the  other  judges  of  the  Court  of  Common  Pleas,        1880 
to  oo?er  damage  to  a  ship  occasioned  neither  by  wind  nor  water,  "wibt  India 
but  by  the  strain  on  her  timbers  of  cables  employed  by  workmen   ^ooSAjnT 
to  remoye  her  from  her  berth  in  a  dry  dock  in  which  she  had  been    „   «• 

"^  HOUB  AND 

placed  for  necessary  repairs.    1  think  it  is  at  least  as  proper  to     Goloniau 
hold  that  in  the  case  of  a  steamship  they  cover  damage  occasioned    coupant. 
by  the  explosion  of  the  boiler,  in  which  the  motiye  power  neces*      (cTT) 
sary  to  her  navigation  is  generated.    What  the  winds  are  to  a     ^-  P-  d. 
sailing  vessel,  steam  is  to  a  steamer ;  and  it  is  as  reasonable  that  i^v\  spibomc, 
marine  insurers  should  bear  the  risks  incident  to  a  navigation  by 
that  kind  of  power,  whether  from  excess  of  pressure  in  the  boiler 
or  from  defects  of  safety  valves,  or  from  neglect  or  mismanage- 
ment making  that  dangerous  which  otherwise  would  not  be  so,  as 
that  they  should  bear  losses  occasioned  by  excessive  pressure  of 
winds  and  defects  or  mismanagement  of  a  ship's  sails  or  tackla    I 
agree,  therefore,  on  this  point  with  the  judgment  of  Baggallay,  L. J., 
and  with  the  decision  in  the  Supreme  Court  of  Ohio  to  which  that 
learned  judge  referred.  (1) 

Upon  the  second  point,  the  only  material  facts  appear  to  be 
that^  either  through  the  access  of  bilge  water  without,  or  through 
the  accumulation  of  '^ scale"  within,  the  boiler,  certain  parts  of 
the  lower  plate  of  the  boiler  had  become  worn  in  an  unusual 
maimer  and  to  an  extreme  degree  of  thinness ;  that  this  was  the 
cause  of  the  inability  of  the  boiler  to  resist  a  degree  of  steam 
pressure  not  otherwise  extraordinary  or  improper;  and  that  this 
nnusual  wearing  away  of  the  plate  might  have  been  prevented  by 
proper  care.  It  is  certain  that  when  the  policy  was  effected  this 
defective  condition  of  the  boiler  (in  whatever  degree  it  may  have 
then  existed)  was  unknown  to  the  assured.  The  defect  was  not, 
until  several  months  after  the  date  of  the  policy,  sufficient  to 
prevent  the  boiler  from  doing  its  usual  work,  though,  being 
progressive,  it  eventually  led  to  the  explosion. 

These  facts  cannot,  in  my  judgment,  amount  to  more  than  what 
was  assumed  by  the  House  of  Lords  in  Dudgeon  v.  Pembroke  (2), 
viz.,  that  the  ship  was  unsea worthy,  and  that  such  unseaworthiness 
(unknown  at  the  date  of  the  policy  to  the  assured)  was  the  causa 

(1)  Perrin  v.  Protector  Insurance  Co.  11  Ohio  Reports,  167. 

(2)  2  App.  Cas.  284. 
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1880       sine  qua  non  of  the  loss.    That  was  a  case  on  a  time  policy  like 
Wan*  India  the  present,  and  the  House  decided  that  the  assured  on  these 
^mS^^  assumptions  were  entitled  to  recover.    That  decision  binds  us. 
«•         So  fieir  as  negligence  on  the  part  of  those  who  ought  to  have 
Colonial    examined  and  attended  to  the  state  of  the  boiler  may  be  an 
CoMi'ANT.    element  in  the  present  case,  the  same  authority,  as  well  as  Dixon 
(oT.)      ^*  Sadler  (I),  shews  that  it  is  immaterial 
0.  P^.         The  appeal  must  be  dismissed  with  costs. 
Lord  se^me,       Tho  Lord  Chief  Justice  of  England  agrees  with  this  conclusion ; 
and,  though  he  is  not  responsible  for  my  words,  I  understand 
him  also  to  agree  in  the  substance  of  the  reasons  which  1  haye 
given. 

Bbett,  L. J.  This  case  has  been  practically  argued  twice,  and 
upon  both  occasions  with  remarkable  force  on  both  sides.  To  me 
personally  it  has  been  a  case  of  the  greatest  difficulty,  but  in  the 
result  I  have  come  to  the  same  conclusion  as  the  Lord  Chancellor 
and  the  Lord  Chief  Justice  of  England. 

The  first  question  is,  whether  an  explosion  by  steam  is  one  of 
the  perils  insured  against  in  an  ordinary  English  policy  like  this. 
It  was  urged  on  the  one  side  that  it  is  not,  on  the  ground  that  no 
peril  is  insured  against  in  such  a  policy  unless  it  arises  from  causes 
external  to  the  ship.  On  the  other  side,  it  was  said  that  such  a 
policy  covers  every  loss,  which  may  happen  at  sea  by  a  fortuitous 
accident,  or  even  by  the  negligence  of  the  captain  and  crew.  The 
one  contention  seems  to  me  far  too  narrow,  and  the  other  I  think, 
as  at  present  advised,  to  be  too  large.  An  English  policy  is  to  be 
construed  according  to  the  same  rules  of  construction,  which  are 
applied  by  English  Courts  to  the  construction  of  every  other 
mercantile  instrument.  Each  term  in  the  policy,  and  each  phrase 
in  the  policy,  is  primfi  facie  to  be  construed  according  to  its 
ordinary  meaning.  Where  there  are  particular  terms  followed  by 
a  general  phrase,  that  phrase  is  to  be  construed  not  as  if  it  stood 
alone,  but  with  regard  tD  the  policy  in  which  it  is  inserted  at  the 
end  of  the  particular  terms.  The  argument,  which  was  urged  in 
favour  of  the  necessity  of  the  peril  being  caused  by  something 
external  to  the  ship,  seems  to  me  to  be  fallaciously  founded  upon 

(1)  8  M.  &  W.  895  affirming  S.  C.  5  M.  &  W.  405. 
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the  interpretation,  or  suggested  interpretation,  of  the  first  terms 
merely,  ie.,  ^'perils  of  the  sea."  In  defining  what  losses  are 
included  in  that  tenn,  some  judges  have  used  the  words  ''  external 
force"  of  the  wind  or  waves.  To  me,  however,  with  great  defer- 
ence, the  word  ''external,"  when  used  with  regard  to  a  loss  caused 
by  the  sea  or  by  the  elements  seems  to  be  surplusage.  It  is 
difficult  to  see  how  there  can  be  any  injury  by  reason  of  the  sea 
itself  or  of  the  elements,  including  lightning,  which  could  arise 
within  the  ship.  The  term  ''  perils  of  the  sea "  has  been  deter- 
mined by  decisions,  which  we  are  not  at  liberty  to  overrule^  to  ex- 
tend only  to  cover  losses  caused  by  sea  damage,  or  by  the  violence 
of  the  elements,  and  not  to  embrace  all  losses  happening  at  sea. 
Therefore  we  are  not  to  say  that  this  peril  was  within  the  term 
'*  perils  of  the  sea."  But  that  is  not  the  only  term  in  the  policy. 
New  terms  have  been  introduced  from  time  to  time,  although  the 
last  general  phrase  in  the  list  has  been  inserted  in  all  policies 
bom  the  very  first.  Amongst  the  new  particular  terms  which  were 
from  time  to  time  introduced  I  believe  that ''  fire  "  was  one.  But 
whether  this  be  so  or  not,  it  seems  to  me  that  every  time  you 
introduce  a  new  particular  term  you  may  alter  the  effect  of  the 
general  phrase  at  the  end,  because  I  think  it  has  been  decided 
that  the  general  phrase  at  the  end  ddes  at  least  comprise  all 
perils  not  of  the  same  kind  as  those  which  are  specifically  enume- 
rated, but  of  the  like  kind.  Every  time,  therefore,  you  introduce 
a  new  particular  term  you  introduce  into  the  general  phrase  all 
losses  or  perils  which  are  like  to  that  new  term,  although  they  are 
not  of  a  like  kind  to  the  perils  before  described. 

I  cannot  at  present  accede  to  the  view  that  under  the  general 
phrase  you  may  indude  all  losses  which  may  happen  during  a 
voyage  by  a  fortuitous  accident.  I  think  that  in  OuUen  v. 
Btdler(l)  Lord  Ellenborough  distinctly  stated  that  the  general 
phrase  could  not  be  made  so  large,  but  must,  in  an  English 
policy,  be  confined  to  perils  of  the  like  kind  with  those  enumerated. 
It  is  necessary,  in  considering  decisions  at  law,  always  to  exercise 
the  imagination  to  a  certain  extent,  to  imagine  cases  which  may 
bappen.  I  can  myself  imagine  many  cases  which  would  come 
within  the  definition  of  losses  which  happen  at  sea  by  a  fortuitous 

(1)  5  M.  &  S.  461. 
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accident^  but  to  mj  mind  would  not  be  recoyerable  either  under 
the  particular  terms  or  the  general  phrase  of  an  ordinary  English 
policy.  Suppose  for  instance  that  there  were  an  insurance  on 
casks  of  spirits,  and  by  negligence  of  the  crew  (which  would  be  a 
fortuitous  accident)  or  by  some  accident  happening  on  board  the 
ship  itself,  one  or  more  of  the  casks  were  staved,  and  the  spirits 
lost.  I  can  see  nothing  in  the  ordinary  English  policy  which 
could  cover  such  a  loss.  Suppose  again  a  ship  were  to  sail  from 
the  West  Indies  with  a  perishable  cargo,  and  the  captain  and 
crew  were  so  prostrated  by  disease  that  the  ship  could  not  proceed 
on  her  voyage,  and  by  reason  of  the  delay  so  caused  the  perishable 
articles  perished.  There  is,  it  seems  to  me,  nothing  in  an  English 
policy  which  would  cover  such  a  loss.  Therefore  I  should  be 
unable  at  present  to  agree  to  the  large  definition  contended  for. 

The  Lord  Chief  Justice  suggested  a  definition  which  coming 
from  him  of  course  required  great  consideration;  he  suggested 
that  the  general  phrase  would  cover  all  those  things  without 
exposure  to  the  risk  of  which  navigation  cannot  take  place.  If  it 
were  necessary  to  define  so  far,  I  should  be  unable  to  agree  to  so 
large  a  definition,  which  would  cover  the  two  cases  which  I  have 
imagined.  I  think  that  Lord  Ellenborough,  one  of  the  greatest 
masters  of  this  head  of  law  who  ever  administered  justice  in 
England,  put  a  limitation  in  OuUen  v.  Btdler  (1),  and  I  think  that 
Lord  Tenterden  did  the  same,  both  admitting  the  limitation  to 
other  perils  not  of  the  same  kind,  but  of  the  like  kind  with  one  of 
those  enumerated.  The  passage  cited  from  Emerigon  was  in  all 
probability  correct  as  to  many  foreign  policies,  and  correct  with 
regard  to  the  general  view  of  underwriters  at  the  time  at  which 
he  wrote,  but  it  is  not  applicable  to  an  ordinary  English  policy, 
except  so  far  as  it  may  shew  that,  subject  to  the  limitations  of 
Lord  Ellenborough  and  Lord  Tenterden,  you  may  give  the  general 
phrase  as  large  a  construction  as  you  reasonably  can. 

Now  unless  the  word  ^'fire*'  had  been  one  of  the  particular 
terms  in  this  policy,  I  could  not  have  seen  that  the  loss  by 
explosion  was  like  any  of  the  other  perils  which  are  enumerated. 
It  has  given  me  considerable  difficulty  to  bring  my  mind  even  to 
suppose  that  this  loss  is  so  far  like  a  loss  by  fire  as  to  enable  us  to 

(1)  5  M.  &  S.  461. 
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flay  that  it  comes  within  the  general  words ;  but  on  consideration 
I  think  that  there  is  sufficient  similarity.  An  explosion  by  gas 
very  often  ends  in  Sie^  and  a  fire  under  the  deck  of  a  ship  very 
often  leads  to  that  which  is  very  like  an  explosion ;  whether  by 
rarefying  the  air  or  by  some  other  process,  the  result  is  that  the 
deck  is  blown  up.  There  is  a  sufficient  similarity  between  a 
fire  and  an  explosion  by  steam  to  enable  us  to  give  a  large  con- 
struction to  the  general  phrase.  I  think  therefore  upon  the 
construction  of  the  policy  that  a  loss  by  steam  explosion  is  a 
loss  insured  against. 

The  next  point  in  the  case  is,  that  assuming  a  loss  by  explosion 
to  be  within  the  policy,  yet  the  loss  cannot  be  alleged  as  against 
ibe  underwriters  for  other  reasons.  It  was  first  said  that  the  loss 
was  caused  by  the  infirmity  of  the  boiler,  and  that  the  boiler  was 
a  part  of  the  subject-matter  insured.  It  becomes  necessary  there- 
fore for  a  moment  to  consider  what  is  the  actual  loss  in  respect  of 
which  these  assured  are  endeavouring  to  recover.  They  have,  as 
it  seems  to  me  rightly,  not  claimed  a  loss  in  respect  of  the  boiler 
itself,  because  if  all  that  had  happened  had  been  a  discovery  of 
the  state  of  the  boiler  without  any  actual  explosion,  they  could 
Dot  have  recovered  for  the  cost  of  the  repair. 

What  they  seek  to  recover,  therefore,  is  the  damage  sustained 
to  the  ship,  not  by  reason  of  the  infirmity  of  the  boiler,  but  by 
reason  of  the  explosion.  This  damage  would  not  have  happened 
without  the  introduction  of  steam  into  the  boiler,  although  such 
introduction  did  not  necessarily  cause  it»  and  it  seems  to  me  that 
the  ex^dosion  was  the  proximate  cause  of  the  loss,  and  the  only 
cause  to  be  considered  in  insurance  law. 

But  it  was  alleged  that  the  explosion  was  caused  by  the  infirmity 
of  the  boiler  resulting  from  the  negligence  of  the  crew.  This 
argument  contains  the  two  propositions,  that  although  the 
proximate  cause  of  loss  is  by  a  peril  insured  against,  yet,  if  that 
proximate  cause  is  the  result  of  either  the  negligence  of  the  crew, 
or  of  the  unseaworthiness  of  the  ship  or  a  part  of  it,  so  that  without 
sach  negligence  and  without  such  unseaworthiness,  the  causa 
proxima  would  not  have  happened,  that  is  a  defence  for  under- 
writers. With  regard  to  negligence,  this  has  been  so  frequently 
overruled  that  I  need  not  further  allude  to  it.    With  regard  to 
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TinseaworthinesSy  Lord  Blackburn,  J.,  in  trying  Dudgeon  ▼.  Pen^ 
broke  (1)  left  questions  to  the  jury,  which  if  answered  in  a 
particular  way  would  have  raised  the  point.  The  jury  did  not 
answer  the  questions  as  he  anticipated  they  would,  but  the  case 
was  argued,  eyen  up  to  the  House  of  Lords,  upon  the  hypothesis 
that  the  jury  had  answered  those  questions.  The  point,  therefore, 
was  distinctly  raised,  and  in  the  result  there  is  to  my  mind  a  clear 
decision  of  the  House  of  Lords  that  the  proposition  is  untenable, 
and  that  though  the  proximate  cause  of  loss,  being  a  cause  within 
the  policy,  is  the  result  of  the  unseaworthiness  of  the  subject- 
matter  insured  or  part  of  it,  to  the  extent  that  the  proximate 
cause  of  loss  would  not  have  occurred  but  for  the  unseaworthiness, 
nevertheless  that  is  no  answer,  and  only  the  proximate  cause  is 
to  be  considered. 

But  it  was  further  urged  that  this  loss  was  the  result  of  mere 
wear  and  tear.  Now  as  the  loss  affected  nearly  the  whole  of  the 
ship,  even  if  the  boiler  had  become  disabled  to  the  extent  it  was 
by  mere  wear  and  tear,  I  should  haye  thought  that  Dudgeon  y. 
Pembroke  (2)  decides  that  wear  and  tear  cannot  be  taken  into 
consideration,  but  it  is  not  necessary  to  determine  that  point, 
because  I  think  it  clear  beyond  all  doubt^  upon  the  eyidence,  that 
the  damage  to  this  boiler  was  not  mere  wear  and  tear,  but  that 
the  infirmity  of  the  boiler  was  hastened  either  by  negligent  want 
of  attention  or  by  inadyertent  want  of  attention.  For  these  reasons 
I  agree  entirely  with  the  judgment  which  has  been  giyen  by 
my  Lord. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  Waltons,  Bvbb  d  Walton. 
Solicitors  for  defendants :  Freskfidds  &  WiUiame. 

(1)  Law  Bep.  9  Q.  B.  at  p.  591.  (2)  2  App.  Cas.  284. 
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[IN  THE  OOUBT  OF  APPEAL.]  1880 

Ado.  4. 

HAMLYN  V.  BETTELEY,  — — — - 

(u.  A.; 

fffMct^hUer^gUadter  luue^^urisdicHon  of  Judge  to  try  wUhout  Jury — 1 A  2       ^*^  ^• 
Win.  4,  e.  BS— Order  I.,  rule  2^0rder  XXX VL^  rules  2  <fc  3. 

An  interpleader  issue  cannot  be  tried  by  a  judge  without  a  jury  in  pursuance 
of  a  notioe  of  that  mode  of  trial,  under  Order  XXXVI.,  rules  2  and  3. 

Appeal  from  the  jadgment  of  E!elly,  G.B.,  on  the  trial  of  an 
interpleader  issue  without  a  jury. 

The  issue  was  to  try  whether  certain  stock-in-tradei  fumituroi 
and  effects,  seized  by  the  sheriff  of  Essex  under  an  execution  at 
the  suit  of  the  defendant,  were  the  property  of  the  plaintiff,  who 
claimed  under  a  bill  of  sale  as  against  the  defendant.  The  issue 
was  in  common  form,  concluding  as  follows : — 

**  And  it  has  been  ordered  by  Master  Dodgson,  pursuant  to  the 
statutes  in  that  behalf,  that  the  truth  of  the  matter  aforesaid 
shall  be  tried  by  a  jury  at  the  next  assizes  for  Essex. 

^  Therefore  let  a  jury  come,  &c" 

The  order  of  Master  Dodgson  was  also  in  common  form, 
directing  **  that  the  parties  do  proceed  to  the  trial  oJP  an  issue  of 
the  High  Court  of  Justice,  Common  Fleas  Division,  in  which  the 
Sftid  claimant  shall  be  the  plaintiff/'  &c.,  and ''  that  such  issue 
shall  be  prepared  and  delivered  to  the  plaintiff  within  seven  days, 
and  shall  be  tried  at  the  next  assizes  for  Essex,"  but  not  expressly 
requiring  the  issue  to  be  tried  by  a  jury. 

At  a  former  trial,  Denman,  J.,  had  directed  a  jury  to  find  for 
the  defendant,  but  the  plaintiff  having  obtained  a  new  trial  on 
the  ground  of  misdirection  (1),  gave  notice  of  trial  under  Order 
XXXYL,  rule  3,  before  a  judge.  No  counter  notice  for  trial  by  any 
other  mode  of  trial  was  given  on  behalf  of  the  defendant.  When 
the  issue  came  on  to  be  tried  before  Kelly,  C.B.,  the  defendant's 
ooQDsel  protested  that  a  judge  had  no  jurisdiction  to  try  it  with- 
out a  jury,  but  did  not  withdraw  or  offer  to  withdraw  from  the 
conduct  of  the  case.    The  learned  judge  overruled  the  objection, 

(1)  See  5  C.  P.  D.  327. 
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and  the  case  having  been  tried  out,  gave  judgment  for  the 
plaintiff. 

Murphy f  Q.C.f  and  Witt,  for  the  defendant.  Prior  to  the 
Judicature  Act,  a  judge  would  have  had  no  power  to  try  an 
interpleader  issue  without  a  jury,  and  the  effect  of  s.  100  of  the 
Judicature  Act,  1873,  and  of  the  Bules  of  the  Supreme  Court  (1) 
is  to  preserve  the  old  practice  intact  The  old  procedure  is  regu- 
lated by  1  &  2  Wm.  4,  c.  58,  &  1,  which  directs  that  in  cases  of 
interpleader  the  Court  may  order  the  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action, ''  or  to  proceed  to  trial 
upon  one  or  more  feigned  issue  or  issues,"  &c.  The  procedure 
by  way  of  feigned  issues  was  superseded  by  the  procedure  pre- 
scribed by  8  &  9  Yict  o.  109,  s.  19,  but  that  section  and  the 
form  of  issue  in  the  second  schedule  to  that  Act,  which  condudes, 
"  Now  let  a  jury,  &c.,"  shew  plainly  that  trial  by  jury  was  the 
only  recognised  mode  of  trying  the  '^  interpleader  issue  "  before 
the  Judicature  Acts.  The  exceptions  under  23  &  24  Vict,  c  126, 
for  summary  determination  of  trifling  disputes,  and  for  stating  a 
special  case  on  a  question  of  law,  are  only  exceptions  which  prove 
the  rule.  The  issue  concluding  ''therefore  let  a  jury  come," 
becomes  a  part  of  the  order  that ''  such  issue  be  tried  at  the 
assizes,"  and  the  parties  were  bound  by  the  order  to  try  by  jury. 

WiUis,  Q.O.,  and  Edward  Pollock,  for  the  plaintiff.  The 
defendant  by  going  on  with  the  trial  waived  the  irregularity: 
Andrews  v.  EUiott.  (2) 


(1)  By  Order  I.,  rule  2,"  with  respect 
to  interpleader,  the  procedure  and 
practice  now  used  by  courts  of  common 
law,  under  the  Interpleader  Acts,  1  &  2 
Wm.  4,  a  58,  and  23  &  24  Vict.  c.  126, 
shall  apply  to  all  actions  and  all  the 
divisions  of  the  High  Court  of  Justice, 
and  the  application  by  a  defendant 
shall  be  made  at  any  time  after  being 
served  with  a  writ  of  summons  and 
before  delivering  a  defence." 

By  Order  XXXVL,  rule  2,  "  actions 
shall  be  tried  and  heard  either  before 
a  judge or  before  a  judge  and 


jury  " and  by  Rule  3  of  the  same 

order  "  the  plaintiff  may give 

notice  of  trial  of  the  action,  and  there- 
by specify  one  of  the  modes  mentioned 
in  Bule  2." 

By  8.  100  of  the  Judicature  Act, 
1873  (applied  to  the  Rules  of  Court  by 
Order  LXIII.), "  *  action '  shall  mean  a 
civil  proceeding  commenced  by  writ, 
or  in  such  other  manner  as  may  be  pre- 
scribed by  Rules  of  Court" 

(2)  8  E.  &  B.  338  ;  25  L.  J.  (Q.B.) 
336 ;  affirming  S.  C.  5  E.  &  a  602 ; 
25  L.  J.  (Q.B.)  1. 
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[Bbbtt,  L.  J.    In  that  case  there  was  distinct  consent ;  here  the        l8so 
defendant's  connsel  protested.]  Bamlyv 

The  point  was  one  which  went  to  the  whole  conduct  of  the    BKmELiT 
case ;  and  a  mere  protest  was  not  enoagh.    At  any  rate  there        ' — 
mis  a  waiver  by  not  giving  a  oonnter'notice.  Ex.  D. 

[LoBD  Selbgrne,  L.C.  How  could  that  be  if  the  flules  of  Court 
do  not  apply  ?  If  the  rules  do  not  apply,  you  suffered  no  prejudice 
by  the  absence  of  a  counter-notice.] 

The  Bales  of  Court  apply  to  interpleader  in  all  its  stages  after 
the  first,  and  Order  L,  rule  2,  was  inserted,  merely  for  the  purpose 
of  giving  the  Chancery  Division  jurisdiction  in  the  matter.  The 
words  in  the  issue  ^'  therefore  let  the  jury  come/'  may  be  rejected ; 
the  order  itself  does  not  direct  a  trial  by  jury.  There  is  a  prece- 
dent for  the  trial  of  an  interpleader  issue  by  a  judge  alone  : 
Me  Andrew  v.  Barker.  (I) 

Murphy 9  Q,0.,  in  reply.  In  Me  Andrew  v.  Barker  (1)  the  juris- 
diction of  Jessel,  M.B.,  to  try  without  a  jury  was  not  contested. 

Lord  Selbobne,  L.C.  I  entertain  some  regret  that  the  parties 
should  have  to  try  this  case  again,  but  I  see  no  escape  from  the 
conclusion  that  they  must  do  so.  I  will  first  say  that  I  think 
that  the  point  as  to  waiver  is  quite  untenable.  Even  in  arbi- 
tratioDs,  where  a  protest  is  made  against  jurisdiction,  the  party 
protesting  is  not  bound  to  retire ;  he  may  go  through  the  whole^ 
case,  subject  to  the  protest  he  has  made.  In  the  present  case, 
the  amount  of  protest  was  quite  sufficient,  and  the  other  side 
were  not  prejudiced  in  the  least. 

The  question  we  have  to  determine  is,  was  the  notice  to  try 
the  issue  before  a  judge  competently  given  ?  It  is  not  necessary 
to  decide  whether  an  action  of  interpleader — which  has  been 
substituted  for  the  bill  of  interpleader — might  be  tried  without  a 
jury,  or  whether  a  judge  might  have  power  under  Order  XXXVL, 
rale  26,  to  direct  that  mode  of  trial.  In  the  present  case,  the 
interpleader  proceeding  was  strictly  statutory,  being  a  proceeding 
uider  the  Interpleader  Act  (1  &  2  Wm.  4,  c.  58),  and  a  judge 
would  have  jurisdiction  to  conduct  the  proceeding  in  a  proper 
manner,  and  we  must  inquire  what  that  proper  manner  is. 

(1)  7  Ch.  D.  TOL 
Vcflk  TL  F  2 
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X880  ](l^ow  ivbat  had  the  Court  done  ?    It  had  made  what  I  will  call 

ji^^.^K     the  **  common  interpleader'  order "  directing  the  issne  to  be 

BsTCTLXT    delivered  In  proper  time  to  be  tried  at  the  next  assizes.    In 

M^oidanoe  with  that  order,  an  issue  was  drawn  up  in.  these  terms. 

£^.jD.  [The  Lord  Chancellor  read  the  issue.]  This  proceeds  upon  no 
erroneous  construction  of  the  order,  and  is  to  be  read  with  the 
order. 

Order  I.,  rule  2,  in  providing  that  ''with  respect  to  inter- 
pleader,  the  procedure  and  practice  now  used  by  Courts  of 
Common  Law  under  the  Interpleader  Acts  shall  apply  to  all 
actions  and  all  Divisions  of  the  High  Court  of  Justice,"  must  be 
taken  to  mean  that^  if  no  provision  be  made  to  the  contrary,  the 
practice  in  interpleader  is  to  retain  all  the  incidents  it  had  before 
the  Judicature  Acts,  and  one  of  these  incidents  was  a  trial  by 
jury.  As  to  the  question  whether  any  provision  is  made  to  the 
contrary,  so  as  to  give  either  party  a  right  to  vary  the  mode  of 
trial,  I  think  that  must  be  answered  ia  the  negative.  Order 
XXXYI.,  rale  8,  relates  to  quite  a  different  thing,  its  words 
plaijily  referring  to  an  action  properly  so  called,  and  not  including 
interpleader,  which  is  not  an  action  either  in  the  strict  or  in  any 
conventional  sense.  Sect.  100  defines  an  action  as  ^'a  civil 
proceeding  commenced  by  writ,  or  in  such  other  manner  as  may 
be  prescribed  by  Rules  of  Court."  I  find  no  Bule  of  Court 
prescribing  the  commencement  of  interpleader  proceedings  in  any 
other  manner.  On  the  contrary,  interpleader  is  treated  by 
Order  I.,  rule  2,  as  a  proceeding  in  an  action,  and  not  as  an 
action  itself.  The  original  direction  therefore  in  the  issue  stands. 
The  judge  at  the  trial  had  no  power  to  depart  from  it,  and  in 
departing  from  it  has  caused  a  mistrial.  The  appeal  therefore 
must  be  allowed. 

Lo^D  CoiiSBiDGE,  C.  J.>  and  Bbett,  L.  J.,  concurred. 

Appeal aUawed :  Order fornew trial. 

Solicitors  for  plaintiff:  F.  Evans  &  Eagles. 
Solicitors  for  defendant :  8.  Beltdey  dt  Co. 
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SMITH  V.  THE  PABKSIDB  MINING  COMPANY.  18«> 

PneHea—Jward-^Timefor  SeiHng  Aaide^Noiiee  of  Moti&n-^d  A  10  Wm.  S,       ^^^^' 

e.  15,  8.  2.  Ex.  D. 

An  action  haying  been  refined  to  arbitration  the  awaid  was  published  on  the 
Uth  of  Jnly.  On  the  24th  of  November  (being  the  last  day  but  one  of  the 
old  Michaelmas  Term)  the  defendants  moved  the  Court  to  set  aside  the  award, 
bat  the  Court  refused  the  application  on  the  ground  that  notice  of  motion  had 
aot  been  given  to  the  plaintiff  as  required  by  Order  LIII.,  rules  3  &  4.  The 
defendants  afterwards  on  the  same  day  served  on  the  plaintiff  a  notice  that  on  the 
27th  of  November  they  would  move  the  Court  to  set  aside  the  award  :— 

Heldg  on  the  authority  of  In  re  Corporation  of  Hudderafidd  and  Ja,corrtJb 
(Law  Rep.  17  Eq.  476 ;  10  Ch*  92),  that  the  service  of  notice  of  motion  on  the 
2ith  of  November  was  a  complaint  made  in  the  Court  before  the  last  day  of  the 
next  term  after  the  publication  of  the  award  within  9  &  10  Wm.  3,  c.  16,  s.  2, 
although  no  affidavit  was  filed  before  the  last  day,  as  had  been  done  in  that  case. 

Applioatigh  to  set  aside  an  award  on  the  ground  that  it  was 
not  final  and  condusiye.  The  action  having  been  referred  to 
arbitration  the  arbitrators  and  umpire  published  their  award  on 
the  14th  of  July,  1880.  On  the  24th  of  November  followiDg  the 
defendants  moved  the  Divisional  Court  to  set  aside  the  award, 
but  the  applioation  was  refused  on  the  ground  that  no  notice  of 
motion  had  been  given  to  the  plaintiff  as  required  by  Order  LIU., 
IT.  3  and  4.  Afterwards,  on  the  same  day,  the  defendants  served 
<m  the  plaintiff  notice  of  their  intention  to  move  on  the  27th  of 
Kovember  to  set  aside  the  award. 

8iT  J*.  Eclker,  Q.C.  (Mt/bwrgh,  with  him),  for  the  defendants, 
moved  accordingly. 

iStr  F.  HeneheU,  Q.O.9  8.Q,  (Orompton^  with  him),  for  the  plaintiff, 
took  the  preliminary  objection  that  the  motion  was  out  of  time, 
the  last  day  for  making  it  being  the  24th  of  November,  the  last 
day  but  one  of  the  term  next  after  the  publication  of  the  award ; 
it  having  been  decided  that  though  terms  were  abolished  by  the 
Judicature  Act,  1873,  s.  26,  they  still  subsist  with  reference  to  the 
time  limited  by  statute  for  moving  to  set  aside  awards.  (1) 

Sir  J.  Hciker,  Q.O.  There  are  two  answers  to  this  objection. 
FirBt|  the  application  to  the  Court  on  the  24th  of  November 

(1)  CoUege  qf  Chrkt  r.  Martin,  8  Q.  B.  D.  16. 

F  2  2 
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1^80  was  a  complaint  within  a.  2  of  9  &  10  Wm.  8,  c.  15.  (1)  The 
Smith  refusal  on  the  gronnd  that  notice  had  not  been  giren  does  not 
Pabeb™  make  the  appUcation  less  a  «  complaint  made  in  the  Court."  It 
Hixma  Go.  complies  literally  with  the  words  of  the  statute.  Secondly,  the 
Ex.  D.  service  of  the  notice  of  motion  was  a  complaint  within  the  statute. 
In  In  re  Corporation  of  Buddersfidd  and  Ja/iomh  (2)  a  notice  of 
motion  for  the  25th  of  November  was  served  on  the  20th  and  an 
affidavit  in  support  of  the  motion  was  filed  in  Court  on  the  20th. 
It  was  held  by  Malins,  V.C,  and  affirmed  by  the  Lords  Justices 
that  9  &  10  Wm.  3,  c.  15,  s.  2,  had  been  complied  with.  The 
service  of  the  notice  of  motion  was  a  proceeding  in  the  cause  and 
in  the  Court,  for  if  no  motion  had  been  made  in  pursuance  of  the 
notice  the  plaintiff  would  have  been  entitled  to  move  the  Court  te 
dismiss  the  application  and  to  give  him  his  costs.  In  that  case 
MalinSy  V.C,  said  (3) :  ''  Surely  the  complaint  began  when  a  notice 
of  the  objection  was  given  to  the  other  party  which  brought  both 
parties  before  the  Court.  I  think,  therefore,  that  notice  of  motion 
was  enough."  In  affirming  the  decision,  James,  L.  J.,  said  (4) :  '^  I 
think  that  the  notice  of  motion  and  the  filing  of  an  affidavit  in 
support  of  it  constituted  the  commencement  of  a  complaint  in  this 
Court  within  the  meaning  of  the  Act.  Perjury  «might  have  been 
assigned  on  the  affidavit,  and  if  the  motion  had  been  abandoned 
costs  might  have  been  recovered  by  the  respondent." 

Sir  F.  Hersehell,  S.O,^  in  reply.  As  to  the  first  answer,  an  appli- 
cation to  the  Court  which  is  made  in  time,  but  which  is  abortive 
because  not  made  in  compliance  with  the  Eules  of  Court,  cannot 
turn  a  subsequent  application  which  is  too  late  into  a  valid  appli- 
cation. As  to  the  second  answer,  the  service  of  a  notice  of  motion 
is  not  **  made  in  the  Court "  or  to  the  Court,  and  it  is  a  proceeding 
of  which  the  Court  at  the  time  has  no  cognizance  and  may  never 


(1)  Sect.  2  enacts  "  that  any  arbitra* 
tion  or  umpirage  procured  by  corrup- 
tion or  undue  means  shall  be  judged 
and  esteemed  void  and  of  none  effect, 
and  accordingly  be  set  aside  by  any 
Court  of  law  or  equity,  so  as  com- 
plaint of  such  corruption  or  undue 
practice  be  made  in  the  Court  where 
the  rule  is  made  for  .submission  to 


such  arbitration  or  umpirage  before 
the  last  day  of  the  next  term  after 
such  arbitration  or  umpirage  made 
and  published  to  the  parties,  anything 
in  this  Act  contained  to  the  contrary 
notwithstanding.** 

(2)  Law  Rep.  17  £q.  476 ;  10  Ch.  92. 

(3)  Law  Rep.  17  Eq.  at  p.  485. 

(4)  Law  Bep.  10  Ch.  at  p.  94. 
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hare  cognizance.    The  decision  of  In  re  Corporation  of  BudderS'        1880 
fidd  and  Jaeomb  (1)  has  no  application,  for  no  afSdavit  was  filed       smith 

in  the  present  case  before  the  last  day  of  term.    If  the  mere  -pj^^jjy^ 

service  of  a  notice  is  enough  the  actual  complaint  may  be  deferred  ^^noNa  Go. 
kdefinitely  by  naming  a  distant  day  for  moving.  Ex.  D. 

Hawkins,  J.  I  think  we  ought  to  hear  this  motion.  To  the 
objection  that  it  is  out  of  time  two  answers  are  made :  first,  that  a 
complaint  was  made  in  time,  because  an  application  was  made  to  the 
Court  on  the  24th  of  NoTember,  and  that  though  the  Court  refused 
it  on  the  ground  that  notice  of  motion  had  not  been  given  to  the 
plaintiff,  yet  the  application  was  itself  a  complaint  in  the  Court 
within  the  statute  9  &  10  Wm.  3,  c.  15,  s.  2.  The  second  answer 
is  thaty  even  assuming  that  that  application  was  not  a  complaint 
within  the  Act,  yet  since  notice  of  motion  was  given  on  the  24th 
of  November  of  the  intention  to  make  the  motion,  the  Act  has 
been  complied  with,  and  for  that  reliance  is  placed  on  In  re  Cor* 
poraUon  of  Huddersfield  and  Jaeomb.  (1)  There  is  just  this 
difference  between  that  case  and  the  present,  that  in  that  case,  in 
addition  to  the  service  of  the  notice  of  motion,  an  affidavit  was 
filed  in  support  of  it.  But,  in  my  opinion,  the  filing  of  the 
affidavit  made  no  substantial  difference,  the  decision  in  that  case 
really  being  rested  on  the  service  of  the  notice  of  motion.  In 
deference  to  that  authority,  I  think  we  ought  to  treat  the  service 
of  the  notice  of  motion  on  the  24th  of  November  as  a  complaint 
made  in  the  Court  within  the  statute.  I  think  we  are  not  at 
liberty  to  overrule  the  decision  of  Malins,  Y.C.,  affirmed,  as  it  was^ 
by  the  Lords  Justices,  though  no  doubt  James,  L.  J.,  does  rest  his 
decision  partly  on  the  filing  of  the  affidavit. 

But,  for  my  own  part,  I  do  not  attach  so  little  importance  to 
the  first  answer  as  the  Solicitor-General  does.  I  am  not  pre- 
pared to  say  that  an  application  to  the  Court  would  not  be  a 
complaint  within  the  Act,  although  notice  of  motion  had  not  been 
given.    But  it  is  not  necessary  to  decide  that  question. 

Stephen,  J.  I  am  of  the  same  opinion.  It  must  be  understood 
that  we  base  our  judgment  on  the  decision  of  Malins,  Y.G.,  upheld, 

(1)  Law  Rep.  17  £q.  476;  10  Gh.  92. 
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1680       as  it  Was,  by  the  Lords  Justices.    I  have  a  difficalty  in  distingnisli- 
giQCT      ^S  *^*  ^^^  fr^°*  ^®  present    Upon  the  other  ansWer  to  the 
objection  I  gire  no  opinion  whatever. 


Pabksids 
MiNiNaCo. 

Ex.D. 


The  motion  was  then  heaird  oki  the  merits^  and  the  Court  made 
an  order  referring  the  award  back  to  the  arbitrators. 

Solicitors  for  plaintiff :  Eelder,  Boberts,  &  OiUett. 
Solicitors  for  defendants:  Oregory,  Baweliffes,  db  Oo» 


Dm,  10.  OOTTAM,  ArratLANT ;  GUEST,  RttPONiwiiT. 

(XP.D.        Tramways^Tramivays  Act,  1870  (33  (fr  84  Vict.  c.  78),  «.  54— ITier  of  Wheels] 

9ub8tant%aUp  flanged. 

Seet  64  of  ihe  Tramways  Act,  1870  (33  ^  34  Vict  c.  78),  prohibitB  the  uder 
of  the  tramway  by  anlioensBd  peiaons  with  carriagea ''  having  flaoge-wheela  or 
other  wheels  suitable  only  to  nm  on  the  rail  of  such  tramway." 

The  appellant,  an  omnibus  proprietor,  attached  to  his  vehicle  a  lever  with  arms 
having  a  small  revolving  disc  or  roller  which  the  driver  might  drop  into  the 
groove  of  the  rail  at  the  lower  side  of  eaoh  ibr&-«wheel  when  on  the  tiamway, 
such  discs  operating  when  down  as  a  flange  at  the  point  of  contact  with  the  rails, 
but  when  withdrawn  by  means  of  the  lever  leaving  the  vehicle  free  to  travel  over 
any  part  of  the  road : — 

Hddj  that  this  contrivance  (though  no  obBtrooiion  to  the  tramway)  was  within 
the  prohibition  of  the  statute. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

An  informatipQ  was  laid  before  the  stipendiary  magistrate  for 
the  borough  of  Salford  by  Robert  Guest  against  Thomas  Gottam^ 
alleging  that  Cottam  on  the  9th  of  June,  1880,  at  the  borough  of 
Salford  did  unlawfully  use  part  of  a  tramway  laid  along  Bolton 
Bead,  to  wit,  the  part  of  a  tramway  laid  along  the  said  Bolton 
Boad  from  the  Woolpack  Inn  to  Irlams  o^th'fleighty  with  a 
carriage  having  wheels  suitable  only  to  run  on  the  rail  of  such 
tramway,  he  the  said  Thomas  Cottam  not  being  impowered  to  use 
the  said  part  of  the  said  tramway  under  any  lease  from  or  by 
agreement  with  the  promoters  of  the  said  tramway,  or  under  any 
licence  from  the  Board  of  Trade,  contrary  .to  the  statute,  &c. 

The  charge  against  Cottam  arose  under  the  statute  83  &  34 
Yict.  c.  78,  called  The  Tramway  Act^  1870,  s.  64,  which  provides 


0.  p.  D. 
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Aat,  *^  if  any  person,  except  nnder  a  lease  from  or  agreement  with        1880 
the  promotersy  or  nnder  licence  from  the  Board  of  Trade  as  by  ^  Gottax 
this  Act  provided,  nses  a  tramway  or  any  part  thereof  with      guest. 
carriage^  having  flaHge-^heels  or  other  wheels  dnitable  only  to 
nm  on  the  rail  of  snch  tramway,  snch  person  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  20Z." 

Upon  the  hearing  of  the  information  and  the  evidence  and 
ttgaments  which  each  of  the  parties  had  to  lay  before  them,  it 
appeared  to  the  jnstioes,  and  it  was  admitted  by  the  defendant^ 
thai  he  did  nse  part  of  the  tramway  with  a  carriage,  that  is  to 
say,  an  omnibns,  without  being  impowered  to  use  the  tramway 
nnder  any  lease  frodi  or  by  agreement  with  the  promoters  of 
the  tramway,  or  und^  any  licence  from  the  Board  of  Trade ;  and 
it  was  also  proved  that  the  omnibns  so  used  by  the  defendaint  was 
home  npon  and  moved  entirely  by  four  ordinary  wheels,  which 
wheels  were  snitable  to  run  not  only  npon  the  tramway  but  were 
also  snitable  to  run  and  to  bear  and  move  the  omnibus  upon  all 
parts  oT  the  public  highway :  and  it  was  also  proved  that  the 
oiumbaB  was  famished  with  two  small  circular  revolving  discs, 
wheels,  or  rollers  in  connection  with  the  front  or  fore  wheels  of 
the  omnibus,  and  used  for  the  purpose  of  guiding  the  aforesaid 
ordinary  bearing -wheels  thereof  upon  the  metals  of  the  tramway 
hj  ranning  in  the  groove  or  recess  of  the  tramrail,  but  capable  of 
being  instantly  lifted  therefrom  at  any  moment  by  means  of  a 
le?er  nnd^  the  control  of  the  driver,  and  would  then  roll  upon 
oUier  part  of  the  highway,  and  so  leaving  the  wheels  of  the 
omnibns  free  to  quit  the  metal  of  the  tramway  at  any  instant.  It 
was  further  proved  that  the  omnibus  in  so  using  as  aforesaid  the 
ndl  of  the  tramway  did  not  necessarily  cause  any  obstacle  or 
hindrance  to  the  ordinary  tramcar  or  any  other  vehicle  using  the 
tramway.  It  was  also  proved  that  the  omnibus  was  in  no  respect 
home  or  moved  by  the  said  revolving  discs,  wheels,  or  rollers,  and 
that,  save  as  aforesaid,  the  discs,  wheels,  or  rollers  did  not  assist 
in  the  traction  of  the  vehicle,  or  perform  any  function  whatsoever 
of  ordinary  wheels. 

It  was  contended  on  behalf  of  Cottam  that  the  said  discs, 
wheels,  or  rollers  were  not  wheels  within  the  meaning  of  the 
statute ;  and  that,  if  they  were,  they  were  suitable  not  only  to 
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1880  ran  on  the  rail  of  the  tramway  but  also  elsewhere  upon  other 
CkxTTAu  ~'  parts  of  the  highway ;  and  that  all  the  wheels  of  the  omnibas 
GiTBST.  (including  the  said  discs,  wheels,  or  rollers)  were  suitable  not 
only  to  run  on  the  tramway  but  elsewhere  on  the  highway. 

The  justices,  however,  were  of  opinion  that  in  law  the  aforesaid 
revolving  discs,  wheels,  or  rollers  applied  and  used  as  aforesaid 
were  wheels  suitable  only  to  run  upon  the  tramway,  which  was 
the  ground  of  their  determination  in  the  case ;  and  they  therefore 
convicted  Cottam  in  the  penalty  of  40^.  and  costs. 

The  question  for  the  opinion  of  the  Court  was  whether  the  said 
revolving  discs,  wheels,  or  rollers  applied  and  used  as  aforesaid 
were  wheels  within  the  meaning  of  the  Act  suitable  only  to  run 
on  the  rail  of  the  tramway.  If  the  opinion  of  the  Court  should 
be  in  the  affirmative,  the  conviction  was  to  stand ;  otherwise,  to 
be  quashed. 

MdhTy  Q.O.  (Channdl,  with  him),  for  the  appellant.  That  which 
the  appellant  is  charged  with  having  done  is  not  a  violation  of 
either  the  words  or  the  spirit  of  s.  54  of  the  Tramways  Act,  1870. 
He  does  not  use  **  flange-wheels,"  that  is,  wheels  having  a  flange  all 
round  the  edge  of  the  tire.  His  wheels  are  those  ordinarily  used 
for  bearing  omnibuses  or  other  carriages.  The  thing  complained 
of  is  a  small  circular  revolving  disc  placed  against  the  lower  part 
of  the  inner  side  of  each  of  the  two  fore-wheels  upon  which  the 
vehicle  travels,  for  the  mere  purpose  of  steadying  it  in  its  progress 
along  the  rails  of  the  tramway.  Neither  are  the  wheels  with  the 
discs  '^  suitable  only  to  run  on  the  rails  of  such  tramway ;"  for,  the 
revolving  discs  being  by  the  application  of  the  lever  withdrawn 
from  the  groove  in  the  rails,  the  wheels  are  capable  of  running 
over  the  other  parts  of  the  roadway ;  the  vehicle  then  remaining 
an  omnibus  of  the  ordinary  character  and  construction.  In  no 
sense,  therefore,  can  these  wheels  be  said  to  be  wheels  of  the 
description  the  use  of  which  was  intended  to  be  prohibited  by  the 
Act.  It  is  not  found  in  the  case  that  the  tram-cars  were  or  could 
be  at  all  impeded  by  the  use  of  this  oontrivance.  The  62nd 
section  of  the  Act  enacts  that  *' nothing  in  this  Act  or  in  any 
bye-law  made  under  this  Act  shall  take  away  or  abridge  the  right 
of  the  public  to  pass  along  or  across  every  or  any  part  of  any  road 
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aloDg  or  across  which  any  tramway  is  laid,  whether  on  or  off  the        1880 
tramway,  with  carriages    not  haring   flange-wheels  or  wheels      oottam 
suitable  only  to  ran  on  the  rail  of  the  said  tramway."    The      q^^^ 
appellant,  therefore,  has  done  nothing  more  than  exercise  the 
right  which  the  I^slature  has  reserved  to  every  subject  of  the 
realm. 

Sir  jF.  EerseheB,  8.0.  {8myly,  with  him),  contra.  The  wheels 
Qsed  by  the  appellants  plus  the  revolving  discs  are  for  all  practical 
purposes  ''flange- wheels"  within  the  meaning  of  s.  54.  The 
object  of  the  Act  was  to  encourage  the  formation  of  tramways ; 
and  that  of  s.  51  was  to  prohibit  the  use  of  any  contrivance  to 
torn  the  tramway  from  its  legitimate  use, — ^to  prevent  the  owners 
of  other  vehicles  to  do  more  than  they  could  do  with  wheels  of  the 
ordinary  oonstniction :  and  there  is  nothing  in  s.  62  to  relax  that 
prohibition.  By  s.  19  the  proprietors  are  impowered  to  lease  the 
tramway  when  formed,  or  to  take  tolls  for  its  use.  The  wheels 
with  the  revolving  discs  are  for  all  practical  purposes  ''flange- 
wheels  or  wheels  suitable  only  to  run  on  the  rail  of  the  tramway." 
The  disc  is  a  mere  contrivance  to  enable  the  appellant  to  use  the 
rails  without  the  payment  of  any  toll  or  recompense  to  the  owners 
or  lessees.  His  omnibus  with  that  appliance  is  in  effect  an 
improved  tram-car. 

Demxan,  J.  I  am  of  opinion  that  the  decision  of  the  magis- 
trates in  this  case  was  right,  and  that  the  conviction  must  be 
affirmed.  The  54th  section  of  the  Act  upon  which  the  proceedings 
were  taken  enacts  that,  "  if  any  person,  except  under  a  lease  from 
or  agreement  with  the  promoters,  or  under  licence  from  the  Board 
of  Trade  as  by  this  Act  provided,  uses  a  tramway  or  any  part 
thereof  with  carriages  having  flange- wheels  or  other  wheels  suitable 
only  to  run  on  the  rail  of  such  tramwaf,  such  person  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  202."  Now, 
we  have  seen  a  model  of  the  vehicle  used  by  the  appellant ;  and 
it  appears  to  me  to  be  properly  described  thus : — It  runs  upon 
four  wheels  of  the  ordinary  construction ;  but  against  the  two  fore 
wheels  is  placed  a  revolving  disc  which  when  let  down  by  means 
of  a  lever  drops  into  the  groove  of  the  rail  and  performs  the  same 
fimctioDS  as  a  flange  attached  to  the  tire  of  the  wheels.    It  appears 
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1880  to  me  upon  three  grounds  the  convictioii  was  right.  In  the  first 
OottLT"  place,  when  the  omnibos  is  running  along  the  tramway- with  the 
Guest  ^^^  down,  the  tramway  is  being  used  by  a  carriage  having  flange- 
wheels,  that  is,  wheels  flanged  at  the  time  the  carrii^  is4K>  used. 
That  is  the  common  sense  of  the  thing ;  for,  even  though  the  dssc 
is  only  a  temporary  flange,  still,  if  it  is  at  the  time  of  the  use  a 
thing  performing  the  office  of  a  flange,  that  makes  it  a  flange- 
wheel  ;  and  I  should  be  content  to  affirm  the'  oonyiction  upon  that 
ground  only.  In  the  next  place^  I  do  not  think  the  question 
whether  the  wheels  are  suitable  or  can  be  used  for  other  purposes 
than  for  running  upon  the  rail,  is  at  all  material.  When  the  disc 
is  let  down,  the  wheels  are  turned  into  wheek  which  are  suitable 
only  for  running  upon  the  rail  of  the  tramway,  and  cease  to-be 
ordinary  wheels ;  and  at  that  time  the  p^alty  is  incurred.  A 
third  ground  upon  which  the  statute  may  be  said  to  be  violated  is 
this,  that  the  discs  themselves  are  wheels  and  are  properly  so 
described,  and  when  they  are  used  the  bearing  wheels  are  suitable 
only  for  running  on  the  tramway.  Upon 'every  ground,  therefore, 
i  t  appears  to  me  that  the  conviction  was  right,  and  must  be  affirmed 
with  costs. 

LiNDLET,  J.  I  am  of  the  same  opinion.  My  impression  is  that 
the  argument  of  Mr.  Mellor  is  too  narrow.  The  object  of  the 
enactment  in  question  appears  to  me  to  have  been  to  prevent  the 
lessee  of  the  tramway  from  having  his  rails  used  by  a  rival  This 
is  a  very  ingenious  contrivance  to  evade  the  statute.  The  words 
of  s.  54,  **  carriages  having  flange-wheels  or  other  wheels  suitable 
only  to  run  on  the  rail,"  point  to  this,  viz.  the  user  of  the  tramway 
with  a  flange-wheel  or  with  a  wheel  so  constructed  as  to  enable  the 
driver  of  the  vehicle  to  make  an  unfair  and  colorable  use  of  the 
tramway.  That  constfuction  is  fortified  by  the  62nd  section, 
which  does  not  authorize  the  public  to  use  the  tramway  at  all,  but 
to  use  the  road  notwithstanding  the  tramway  may  be  constructed 
upon  it.  It  was  never  meant  to  enable  the  public  to  use  the 
tramway  as  a  tramway  in  opposition  to  the  promoters  or  their 
lessees.  The  omnibus  of  the  respondent  may  be  aptly  described 
as  an  improved  tram-car.  The  use  of  the  disc  renders  the  wheel 
substantially  a  flange-wheel  at  the  point  of  contact,  or  it  is  a 
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ooIoTBbTe  ooDtrivance  to  enable  the  yehicle  to  ran  npon  the  rail,  1880 
in  derogation  of  the  privilege  granted  to  the  lessee.  I  think  the  ciottam 
appeal  shonld  be  dismissed  with  costs.  Gxixn*. 

Udhr,  Q.O.,  asked  leave  to  appeal.    He  urged  that  the  question     <^-  P^  J>- 
was  of  yital  importance  to  the  appellanti  inasmuch  as  he  had 
obtained  a  patent  for  his  inyention. 

DsincAK,  J.  I  think  it  is  against  the  spirit  of  the  enactinent  (1) 
which  gives  us  the  power  to  allow  an  appeal  in  these  cases,  to 
accede  to  such  an  application  where  we  can  entertain  no  doubt  as 
to  the  correctness  of  the  decision. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  MUne^  Biddle^  dk  MeUor,  for  W.  Dudh- 
wrA,  Manchester. 

Solicitors  for  respondent :  Bower  dk  Cotton,  for  W.  A.  8ynde, 
ManehesteTm 


PN  THE  COURT  OF  APPEAL.]  Nov.  24. 


SMITH  V.  GOWELL.  (0.  A.) 

»      .  Q-  B-  ^' 

riutM^-^udgmeni  Creditor-'Elegii^Epiity  of  Bedempiion^AppNeoOitM/or 

Beoeiver — Interlocutory  Order^-Jiuiicature  Act^  1873,  8.  25,  mb-s.  8. 

The  words  ** interlocatoiy  order  "  ia  s.  25,  sub-s.  8  of  the  Jadicature.Act, 
1873,  are  not  confined  in  their  meaning  to  an  order  made  between  writ  and 
final  jodgment,  bat  mean  an  order  other  than  final  judgment  in  an  action,  whether 
lock  Qtder  be  made  before  judgment  or  after. 

A  creditor  who  had  recovered  judgment  in  an  action  sued  out  a  writ  of  elegit, 
to  which  writ  the  sheriff  returned  that  there  were  no  goods  or  lands  of  the  debtor 
vhich  he  could  deliver.  It  appearing,  however,  that  the  debtor  was  entitled  to 
•n  equity  of  redemption  of  certain  land,  the  creditor,  without  commencing  any 
imk  action  for  the  purpose,  made  an  application  to  a  judge  at  chambers  for  the 
appointment  of  a  receiver : — 

Bdd,  that  such  application  was  rightly  made  in  the  original  action,  and  that 
It  was  unnecessary  to  commence  a  new  action  for  the  purpose. 

This  was  an  action  on  a  bill  of  exchange  brought  in  the 
Queen's  Bench  Division.  The  plaintiff  recovered  judgment,  and 
ned  out  a  writ  of  elegit.    The  defendant  had  no  goods  or  legal 

(1)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  45. 
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1880        estate  in  lands,  but  was  entitled  to  an  equity  of  redemption  of 

simB      certain  freehold  and  leasehold    property.      With  the  view  of 

OoTOLL      obtaining  equitable  execution  of  his  judgment  against  such  equity 

of  redemption,  the  plaintiff  applied  to  a  judge  at  chambers  under 

Q.  B.  b.  Order  LII.,  rule  4,  for  the  appointment  of  a  receiver.  The  judge 
refused  to  make  the  order,  on  the  ground  that  he  had  no  jurisdic- 
tion to  make  it  upon  an  application  in  the  original  action  after 
judgment  recovered.  An  appeal  from  that  refusal  to  the  Queen's 
Bench  Division  having  been  dismissed,  the  plaintiff  appealed  to 
the  Court  of  Appeal 

Willis  Bund,  for  the  plaintiff.  The  question  is  whether  a 
receiver  can  be  appointed  upon  an  application  made  in  the 
original  action  after  judgment,  or  whether  it  is  necessary  to 
commence  a  new  action  for  the  purpose  in  accordance  with  the 
old  practice  of  the  Ck>urt  of  Chancery.  The  circuitous  process  of 
the  old  Chancery  practice  is  rendered  unnecessary  by  s.  25,  sub-s.  8 
of  the  Judicature  Act,  1873.  The  words  ''interlocutory  order" 
there  are  wide  enough  to  include  an  order  made  after  judgment. 
This  point  was  raised  in  Angh-Italian  Bank  v.  Dames  (1)  but  not 
decided.  Jessel,  M.B.,  however,  expressed  a  strong  opinion  that 
a  fresh  action  was  unnecessary. 

Bobert  Williams,  for  the  defendant.  Under  s*  25  of  the 
Judicature  Act,  the  appointment  of  a  receiver  is  to  be  only 
by  "interlocutory  order,"  but  an  order  is  interlocutory  only  if 
made  at  some  time  between  writ  and  final  judgment.  Here 
judgment  had  already  been  pronounced  at  the  time  of  the  appli- 
cation made ;  a  new  action  therefore  is  necessary  as  a  foundation 
for  the  order  asked.  There  is  nothing  in  the  section  giving  any 
new  mode  of  getting  execution  of  an  equitable  estate  by  way  of 
receiver. 

Baggallat,  L.J.  This  motion  raises  a  question  of  considerable 
practical  importance,  and  one  which,  so  far  as  I  am  aware,  has 
not  been  hitherto  decided.  In  this  case  the  plaintiff  has  recovered 
judgment  and  sued  out  a  writ  of  elegit,  but  the  defendant  has  no 
property  to  which  resort  can  be  had  to  satisfy  that  judgment^ 

(1)  9  Ch.  D.  275. 
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except  an  equity  of  redemption.  Now  if  this  case  bad  arisen  IS^ 
before  the  Jadicatnre  Act,  the  plaintiff's  course  would  haye  been  Smteh 
dear ;  be  would  have  had  to  file  a  bill  in  Chancery,  claiming  to  ciowxll. 
have  it  declared  that  by  virtue  of  his  judgment  he  was  entitled  to  (c^) 
a  charge  upon  the  defendant's  equity  oi  redemption  to  the  amount  Q-  B.  D. 
of  such  judgment ;  and  theuy  upon  an  application  for  a  receiver 
being  made  in  the  course  of  such  8uit»  a  receiver  would  have  been 
appointed.  He  has  here,  however,  applied  to  the  Queen's  Bench 
Division  for  a  receiver,  without  commencing  any  fresh  actiou. 
The  question  is  whether  a  fresh  action  is  necessary.  Section  25, 
sab-8. 8  of  the  Judicature  Actj,  1878,  provides  that  ^  a  mandamus 
or  injunction  may  be  granted,  or  a  receiver  appointed  by  an 
interlocutory  order  of  the  Court,''  in  all  cases  in  which  it  shall 
appear  just  and  convenient;  and  the  defendant's  contention  is 
that  the  Court  has  no  power  under  that  section  to  make  an  order 
for  a  receiver  in  an  action  after  judgment,  for  that  the  words 
''interlocutory  order"  mean  an  order  prior  to  final  judgment. 
But  with  that  contention  I  cannot  agree.  The  interpretation  of 
Ae  word  ^  interlocutory,"  as  used  in  that  sub-section,  is  to  be 
found  later  on  in  the  sub-section  itself,  which  provides  that  ^*  if 
an  injunction  is  asked  either  before,  or  at,  or  after  the  heariug  of 
a  cause,"  it  may  be  granted,  &c.  But  it  is  only  by  an  interlocu- 
tory order  that  the  Court  has  power  under  this  section  to  grant 
an  injunction.  In  the  case  of  an  injunction  therefore,  the  section 
clearly  contemplates  an  interlocutory  order  being  made  after  the 
hearing  of  a  cause,  or  in  other  words,  after  judgment.  But  if 
the  word  interlocutory  is  to  have  that  extended  meaning  in  the 
case  of  an  injunction,  why  not  also  in  the  case  of  a  receiver  ?  In 
my  opinion,  the  plaintiff  was  right  in  making  this  application  to 
the  Queen*s  Bench  Division  in  the  way  he  did.  It  is  true  he 
might  have  made  it  in  the  course  of  a  second  action  instituted  for 
the  purpose:  Anglo'ItaUan  Bank  v.  Bavies  (1),  but  that  is  a 
dreoitons  process  which  I  consider  no  longer  necessary. 

Bbstt,  L.J.  This  is  an  application  for  an  order  to  appoint 
a  receiver  made  in  an  action  after  judgment.  The  question 
is  whether  the  Queen's  Bench  Division  has  power  on  such  an 

(1)  9  Ch.  D.  275. 
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1880       appIicatJQn  to  make  such  an  order.    Now  befoie  the  Jckdicatare 

Skitb      A.ct,  neither  .the  Court  of  Qaeen's  Bench  nor  the  Ooort  of  Oiancery 

Oo^tvEit.     ^^Id  ^^^  lA^de  the  order  asked  for  on  such  an  applicatioii  as 

—•       this.    Then  has  the  Judicature  Act  gi^en  the  Court  such  a  powM  ? 

Q.  k  p.     The  questioii  depends  on  s»  25»  sub-s.  8«    (His  Lordship  read  the 

sub-sectipn.)    Those  words  are  yery  wide,  and  give  to  all  the  divi* 

siona  a.  larger  power  than  the  Court  of  Chancery  possessed  before. 

The  power  there  given  is  of  the  largest  kind,  unless  it  is  ciicum- 

scribed  in  point  of  time  by  the  words  "  interlocutory  order."    But 

it  ispi^id  that  interlocutory  must  mean  something  between  aotion 

begun  and  .final  judgment.    I  cannot  agree.    In  my  opinion, 

''interlocutory  order"  there  means  an  order  other  than  a  final 

judgment  or  decree  in  an  action. 

Cotton,  L.J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
a  reoeiver.  Before  the  Judicature  Act  a  judgment  creditor  in  a 
similar  position  could  have  enforced  his  judgment  only  in  the 
Court  of  Chancery,  and  then  only  by  means  of  an  independent 
proceeding  taken  for  the  purpose  of  enforcing  it. 

All  the  common  law  divisions  have  now  under  s.  24,  power  to 
give  the  same  relief  which  the  Court  of  Chancery  could  have 
given  before.  But  that  is  not  .enough  for  the  purpose  of  the 
present  case,  for  here  no  independent  proceeding  was  taken. 
Then  is  there  anything  in  the  Act  giving  the  Court  a  wider  power 
than  that  which  the  Court  of  Chancery  possessed  ? 

Section  25,  sub-s.  8,  provides  that  **  a  mandamus  or  an  injunc- 
tion .may  be  granted,  or  a  receiver  appointed  in  all  cases  in  which 
it  shQ.Il  appear  to  the  Court  to  be  just  and  convenient."  In  my 
opinion  it  is  just^and  convenient  to  enforce  the  plaintiff's  judgment, 
by  giving  him  equitable  execution  where  he  cannot  by  reason  of 
the  legal  impediment  of  the  outstanding  mortgage  get  legal 
execution  at  tl^e  hands  of  .the  sheriff.  But  then  the  defendant 
argues  that  the  Court,  when  granting  this  relief,  is  entitled  to 
grant  it  only  by  means  of  an  interlocutory  order,  and  that  the 
order  here  asked  for  is  not  interlocutory,  judgment  having  already 
been  pronounced.  But  the  section  itself  shews  that  the  words 
'^interlocutory  order"  are  not  there  used  in  that  sense*  In  the 
earlier  part  of  the  section  those  words  are  applied  equally  to  the 
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appomftment  of  a  receiver  and  tbe  granting  of  an  mjanclion; 
while  the  latter  part  of  the  section  speaks  of  an  injunction  being 
granted  after  judgment  as  well  as  before.  I  think  those  words 
most  be  taken  to  mean  an  order  other  than  an  order  made  by 
way  of  final  judgment  at  the  hearing  of  a  cause. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Paddiaon,  Son^  &  TiUey. 
Solicitor  for  defendant :  Alfred  Barnard. 


1880 


SpXB 
OOWILL. 

(a  A.) 

Q.  B.  D. 


[CROWN  CASE  RESERVED.] 

THE  QUEEN  v.  SALMON,  HANCOCK,  and  SALMON. 

Mondoughier — Ikaik  eau$ed  by  dangerous  Aei  ^ppf  armed  without  proper  Preoath 
tionS'-^Fire'armSf  negligent  use  of-^oint  Wrong-doera.  . 

A.,  B.,  and  C.  went  into  a  field  in  proximity  to  certain  roads  ^d  houses, 
taking  with  them  a  rifle  which  would  he  deadly  at  a  mile,  for  the  purpose  of 
{nctising  firing  with  it.  B.  placed  a  hoard,  which  was  handed  to  him  hy  A.,  in 
the  presence  of  C,  in  a  tree  in  the  field  as  a  target.  All  three  fired  shots 
directed  at  the  hoard  so  placed,  from  a  distance  of  ahout  100  yards. 

No  precautions  of  any  kind  were  taken  to  prevent  danger  from  such  firing. 

One  of  the  shots  thus  fired  hy  one,  though  it  was  not  proved  hy  which  one,  of 
theoii  killed  a  hoy  in  a  tree  in  a  garden  near  the  field,  at  a  spot  distant  393  yards 
(tool  the  firix^  point.  A.,  B.,  and  C.  were  all  found  guilty  hy  a  jury  of  man- 
alaughter : — 

Hdd  by  the  Court  (Lord  Coleridge,  C.J.,  Field,  Lopes,  Stephen,  and 
Williams,  J  J.)b  that  A.,  B.,  and  C.  had  been  guilty  of  a  breach  of  duty  in  firing  at 
the  spot  in  question,  without  taking  proper  precautions  to  prevent  injury  to 
others,  and  were  rightly  convicted  of  manslaughter. 

Case  stated  by  Lord  Coleridge,  C.J. 

The  tiaree  p'isoners  were  tried  before  me  on  the  27th  of  July, 
1880,  for  tbe  manslanghter  of  William  Wells,  a  little  boy  of  ten 
years  old  under  the  following  circumstances : — 

George  Salmon  is  a  member  of  the  Frome  Selwood  Bifle  Corps. 
On  the  29th  of  May  he  attended  the  rifle  practice.  He  took  his 
rifle  £rom  the  armoury ;  had  fourteen  ball  cartridges  served  out  to 
him  and  fired  them  all  away.  After  the  practice  was  over  he  took 
away  with  him  his  rifle ;  which  it  was  his  duty  to  return  to  the 
armoury.    He  did  not  take  it  back,  and  the  drill  instructor 
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1880       missed  six  cartridges  from  the  magazine  when  he  went  there 

The  Quben  abont  half  an  honr  after  the  practice  was  oyer. 

Salmon.         Abont  seven  o'clock,  that  is  shortly  after  the  practice  was  over, 

nT^      the  three  prisoners  came  together  to  the  honse  of  a  witness  (New- 

port),  who  was  called,  and  whose  evidence  so  far  as  it  is  material 

to  the  point  to  be  determined  was  as  follows : 

''  The  three  prisoners  came  to  my  father's  house  somewhere 
about  seven  in  the  evening  on  the  29th  of  May.  Greorge  Salmon 
had  a  rifle  with  him  and  some  ball  cartridges.  All  three  wanted 
to  fire  off  one  or  two  shots ;  and  they  asked  me  for  something  to 
fire  at.  I  gave  them  a  board  from  our  fowlhouse.  I  went  with 
them  into  a  field  close  by;  and  the  prisoner  Hancock  climbed 
into  a  tree.  Greorge  Salmon  handed  up  the  board  to  him. 
Hancock  fixed  it  in  the, tree  about  eight  feet  from  the  ground. 
They  all  went  about  100  yards  up  the  field ;  and  all  lay  down  in 
the  grass.  I  heard  two  shots.  I  cannot  tell  which  of  them  fired 
the  shots,  for  I  was  lookbg  at  the  board.  I  am  not  sure  whether 
the  first  shot  struck  the  target ;  the  second  shot  did  strike  it.  I 
do  not  know  which  of  them  fired  it.  Two  more  shots  were  fired 
afterwardff,  when  Wells  and  Knight  came  running  up  and  told  us 
what  had  happened. 

The  place  where  the  shot  was  fired,  and  all  the  surrounding 
houses  and  roads,  are  correctly  delineated  in  a  plan  which  was 
proved  before  me  and  marked  by  me  at  the  time.  To  that  plan 
I  beg  leave  to  refer  the  Court,  as  conveying  a  clearer  view  of  the 
place  and  its  surroundings  than  any  statement  of  mine  could 
convey. 

**  What  had  happened,"  to  use  the  words  of  the  witness  Newport, 
was  this :  The  deceased,  William  Wells,  was  with  his  young  sister 
in  his  father's  garden,  and  her  evidence  was  as  follows : — 

''I  remember  the  evening  of  the  29th  of  May.  There  is  a 
low  apple  tree  in  my  father's  garden  with  a  rose  tree  in  it  My 
brother  got  up  into  the  apple  tree  to  water  the  rose ;  while  my 
brother  was  in  the  tree  I  heard  a  shot ;  it  passed  through  the  tree^ 
for  some  of  the  leaves  fell  down  from  the  tree.  I  called  to  my 
brother,  but  he  answered  me,  and  said  he  was  safe.  Then  there 
was  another  shot,  and  my  brother  fell  out  of  the  tree  dead  on  the 
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ground    There  were  four  or  five  shots  fired  altogetheri  I  think ;       1880 
the  second  shot  killed  him,"  Thb  Quiek^ 

It  was  proved  that  the  distance  from  the  spot  where  the  shot     Salmon. 
was  fired  to  the  tree  in  which  the  boy  was  killed  was  393  yards ;     ^*  C.  C 
but  the  rifle  was  sighted  for  950  yards,  and  would  probably  be 
deadly  at  a  mile. 

The  evidence  of  conversations  after  the  death  had  been  cansed, 
as  to  the  person  who  fired  the  shot,  was  as  follows : — 

Joseph  Wells,  the  father  of  the  little  boy,  the  first  person  who 
came  to  the  prisoners  after  the  shot,  said,  ^*  When  I  first  came  up 
I  saw  Hancock  and  Newport  and  John  Salmon.  I  told  them  what 
had  been  done,  and  that  they  had  killed  my  boy.  They  seemed 
very  sorry,  and  wished  they  had  not  done  it.  I  asked  them  where 
the  rifle  was.  They  said  it  was  flung  down  in  the  field ;  but  we 
could  not  find  it.  I  left  Hancock  and  John  Salmon  in  charge  of 
Knighf' 

Jonathan  Euight  said,  '^I  saw  the  three  prisoners  with  Newport 
in  the  field.  I  called  to  them  to  stop  firing.  I  came  on  Hancock 
and  Newport  and  John  Salmon.  I  saw  George  Salmon  at  first, 
bat  he  was  not  there  when  I  came  up.  I  told  them  they  had 
killed  a  boy ;  and  I  said, '  Where  is  the  gun  ?'  They  went  back 
to  find  it,  and  could  not,  and  said  that  George  must  have  taken 
it  away." 

William  Parsons  said, "  I  went  to  Newport's  house.  There  I 
saw  Hancock  and  John  Salmon.  I  went  with  them  to  the  field, 
and  they  shewed  me  the  tree  in  which  was  the  target*  The 
bottom  of  the  target  was  about  ten  feet  from  the  ground.  I  took 
John  Salmon  and  Hancock  to  the  police  station.  Then  I  went  to 
George  Salmon's.  He  said  when  I  took  him  into  custody,  *  Don't 
blame  my  brother,  for  it  was  I  that  did  it.'  I  took  him  to  the 
station ;  when  the  three  were  together  there  George  Salmon  said, 
*  I  fired  the  shot.'  Hancock  said,  *  Yes,  we  all  three  fired  one 
each.'  George  said,  *  I  fired  the  first  shot,  and  it  must  have  been 
1  that  killed  the  poor  boy.' " 

The  rifle  was  afterwards  found  in  George  Salmon's  house,  and 
it  and  two  cartridges  found  in  the  field  were  identified  by  the  drill 
instmctor,  the  rifle  as  being  the  rifle  George  Salmon  ought  to 
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1880        have  been  retarned  to  tiie  armoury  on  the  evening  of  the  29th 

TbbQcxen  o(  May,  the  cartridges  as  cartridges  similar  in  all  respect  to 

SAUfOH.     those,  six  of  which  he  had  missed  from  the  armoury  on  that 

The  jury  found  all  the  prisoners  guilty  of  manslaughter,  but  I 
allowed  them  to  go  out  on  bail  till  I  could  take  the  opinion  of  the 
Court  of  Criminal  Appeal  on  the  case. 

I  am  to  request  the  opinion  of  the  Court  whether  there  was  any 
evidence  upon  which  either  or  all  of  the  prisoners  could  be 
convicted  of  manslaughter. 

No  counsel  appeared  for  the  prisoners. 

Norris,  for  the  prosecution.  The  prisoner  who  fired  the  fatal 
shot  was  guilty  of  such  wicked  or  culpable  negligence  as  amounts 
to  manslaughter ;  the  other  two  were  joint  actors'  with  him ;  they 
went  to  the  field  for  a  common  purpose  which  was,  as  they  knew, 
highly  dangerous  in  the  absence  of  proper  precautions.  No 
precautions  were  taken,  they  failed  in  that  which  is  a  public 
duty,  to  take  reasonable  precaution  to  prevent  danger  to  others 
from  the  firing  of  the  rifle.  The  plan  of  the  spot  shews  that 
they  fired  across  no  less  than  three  highways,  and  that  they  were 
in  close  proximity  to,  and  fired  in  the  direction  of,  the  garden 
where  the  boy  who  was  killed  was. 

LoBD  CoLEBiDGE,  C.J.  The  convictiou  must  be  affirmed. 
If  a  person  will,  without  taking  proper  precautions,  do  an  act 
which  is  in  itself  dangerous,  even  though  not  an  unlawful  act  iu 
itself,  and  if  in  the  course  of  it  he  kills  another  person,  he  does 
a  criminal  act  which  in  law  constitutes  manslaughter. 

It  was  manslaughter  in  him  who  killed  the  boy.    The  death    # 
resulted  from  the  action  of  the  three,  and  they  are  all  liable. 

Field,  J.  I  am  of  the  same  opinion.  I  had  some  doubt  as  to 
whether  there  was  any  duty'owed  by  the  prisoners  to  the  particular 
boy,  but  it  seems  to  me  that  there  is  a  general  duty  to  the  public, 
of  which  the  prisoners  committed  a  breach.  They  had  a  duty 
not  to  use  a  weapon  likely  to  cause  death  or  injury  in  an  improper 
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place  and  without  taking  proper  precautions   to  avoid  injury.  1880 

The  evidence  shews  that  that   duty  was  not  observed.     The  thbQuebn" 

character  of  the  place  and  the  probability  of  persons  being  about  gj^o^ 
wag  such  that  I  am  satis6ed  the  conviction  was  right. 


Lopes,  J.,  concurred. 

Stephen,  J.  I  am  of  the  same  opinion.  Manslaughter  is 
onlavfal  homicide  not  amounting  to  murder.  It  is  unlawful  where 
caused  by  the  culpable  omission  to  discharge  a  duty  tending  to 
the  preservation  of  life.  There  is  a  duty  tending  to  the  preser- 
Tation  of  life  to  take  proper  precautions  in  the  use  of  dangerous 
weapons  or  things.  It  is  the  legal  duty  of  every  one  who  does 
any  act,  which  without  ordinary  precautions  is  or  may  be  dangerous 
to  human  life,  to  employ  those  precautions  in  doing  it.  Firing 
a  rifle  under  circumstances  such  as  in  the  present  case  was  a 
highly  dangerous  act,  and  all  are  responsible,  for  they  unite  to 
fire  at  the  spot  in  question,  and  they  all  omit  to  take  any 
precautions  whatever  to  prevent  danger. 

WiLUAHS,  J.,  concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution :  Cruttwe%  Daniel,  dt  Orvitfoell,  Frome. 


0. 0.  B. 
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1880  [IN  THE  COURT  OP  APPEAL,] 

Nov.  20. 
mj^:)  LUCAS  V.  DICKER. 

Ij  P  D 

Bankruptcy  —  Notice  of  act  of  Bankruptcy — Notice  of  Petition — Execution 

Creditor^S2  <fe  33  Vict.  c.  71,  «.  95,  sub-s.  3. 

A  notice  to  an  execution  creditor  which  states  that  a  petition  in  bankruptcy 
against  the  execution  debtor  has  been  filed  on  a  date,  at  a  courts  and  by  a  person 
named  in  the  notice,  is  sufficient  notice  of  an  act  of  bankruptcy  to  prevent  the 
execution  being  a  protected  transaction  within  32  &  33  Vict,  c  71,  s.  95,  sub- 
s.  3,  since  such  creditor  ought  to  know  that  the  petition  would  contain  a  statement 
that  the  debtor  has  committed  an  act  of  bankruptcy : — 

So  heldf  affirming  the  decision  of  the  Common  Pleas  Division. 

Hocking  v.  Acraman  (12  M.  &  W.  170)  commented  on. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division  in 
favour  of  the  plaintiff  (I),  where  the  special  case  containing  the 
facts  is  fully  set  forth« 

It  is  only  necessary  to  state  here  that  on  the  17th  of  April, 
1879,  certain  goods  of  Lord  Charles  Ker,  against  whom  the 
defendant  in  the  present  action  had  obtained  judgment,  were  seized 
in  execution  under  such  judgment  at  the  instance  of  the  defendant. 
Before  the  goods  were  sold  by  the  sheriff  the  defendant  received 
the  following  written  notice : — 

"  18,  Old  Burlington  Street, 

«  London,  W.,  6  May,  1879. 
**  In  the  High  Court  of  Justice, 
"  Common  Pleas  Division. 

**  Dicker  v.  Lord  G,  J,  Innes  Ker. 

**  Take  notice  that  a  petition  in  bankruptcy  was  on  the  23rd  of 
April  last  filed  in  the  county  court  of  Berks/  holden  at  Windsor, 
by  John  Bigby  and  Thomas  GuUick  against  the  aboTC-named 
debtor,  and  the  hearing  thereof  is  fixed  for  the  10th  of  May 
instant,  at  11  a.m.,  and  take  notice  that  a  second  petition  in 
bankruptcy  was  on  the  1st  of  May  instant  also  filed  in  the  last 
mentioned  court  by  Walter  Thomhill  and  Henry  Nimrod  Walker, 

(1)  5  C.  P.  D.  150. 
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and  that  the  hearing  thereof  is  appointed  for  the  17th  of  May       igso 
instant,  at  eleven,  also  at  the  said  county  court  at  Windsor. — "   YuawT 
Yours,  &c.,  "  Thomas  A.  G.  Powell,  ^  *• 

Dicker. 

**  Solicitor  for  the  said  Lord  Charles  J.  I.  Ker."  

(0.  A.) 

The  execution  debtor  was  adjudicated  bankrupt  on  one  of  these  ^  ^-  ^• 
petitions,  the  act  of  bankruptcy  having  been  committed  on  the 
31st  of  March,  1879.  The  plaintiff  was  afterwards  appointed 
trustee  in  bankruptcy,  and  the  question  was  whether  this  notice 
of  the  6th  of  May  was  a  sufficient  notice  of  an  act  of  bankruptcy 
to  deprive  the  defendant,  the  execution  creditor,  of  the  benefit  of 
a.  95,  sub-s.  3  of  the  Bankruptcy  Act,  1869  (32  &  33  Vict  c  71), 
which  protects  *'  any  execution  or  attachment  against  the  goods  of 
any  bankrupt  executed  in  good  faith  by  seizure  and  sale  before 
the  date  of  the  order  of  adjudication,  if  the  person  on  whose 
account  such  execution  or  attachment  was  issued  had  not  at  the 
time  of  the  same  being  executed  by  seizure  and  sale  notice  of 
any  act  of  bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication." 

Sir  John  Holkerf  Q.C,  and  G.  Pitt-LeunSy  for  the  defendant. 
The  notice  was  not  sufficient  to  deprive  the  execution  creditor  of 
the  protection  given  by  the  3rd  sub-section  of  the  95th  section  of 
the  Bankruptcy  Act.  The  Court  below  considered  that  notice 
that  a  petition  in  bankruptcy  had  been  filed  was  notice  of  an  act 
of  bankruptcy,  because  such  petition  to  be  effectual  must  be 
founded  on  an  act  of  bankruptcy,  but  the  act  of  bankruptcy  might 
in  this  case  have  been  after  the  seizure,  and  the  creditor  who  has 
to  act  with  promptitude  ought  to  be  able  to  know  from  the  notice 
when  the  act  of  bankruptcy  was,  and  whether  it  was  or  not  before 
the  seizure. 

[Lord  Selbokne,  L.C.  The  section  says  ^  seizure  and  sale,"  so 
the  time  to  be  looked  at  is  not  the  seizure ;  besides  the  section 
does  not  say  that  the  notice  must  state  when  the  act  of  bankruptcy 
was  committed.] 

The  cases  of  Ex  parte  Todhunter  (1),  Ex  parte  Schulte  (2),  and 
Edwards  v.  Scarsbrooh  (3),  shew  that  the  act  of  bankruptcy  must 

(1)  Law  Bep.  10  Eq.  425.  (2)  Law  Rep.  9  Ch.  409. 

(3)  32  L.  J.  (N.S.)  (Q.B.)  46. 
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1880        be  prior  to  the  seizure  in  order  to  defeat  the  title  of  the  execution 

LtoAs      creditor,  and  if  8o  the  notice  should  be  such  as  to  enable  the 

DiocEB      creditor  to  know  from  it  whether  the  act  of  bankruptcy  was  or  not 

- —        before  the  seizure.    The  notice  here,  however,  was  not  necessarily 

(C.  A.)  ^ 

C.  P.  D«  notice  of  any  act  of  bankruptcy  at  all*  It  amounts  at  most  to  a 
statement  that  the  person  who  filed  the  petition  thought  that  there 
had  been  an  act  of  bankruptcy — and  this  is  not  sufiScient.  To 
satisfy  the  enactment  there  should  at  least  be  a  specific  notice  of 
an  act  of  bankruptcy.  The  cases  of  TJSal  y.  Walton  (1)  and  Bope 
T.  Meek  (2),  referred  to  by  the  Court  below,  were  different  from  the 
present  case,  as  in  those  there  was  notice  of  an  act  of  bankruptcy, 
though  it  was  only  a  general  notice.  Bird  v.  Bca»  (3)  and  Turner 
Y.  Hardcaeile  (4)  do  not  support  the  piaintifiTs  contention.  The 
case  which  is  in  point  is  Hocking  y.  Aeraman,  (5)  There  the 
execution  creditor  received  notice  that  a  docket  had  been  struck 
against  the  debtor,  and  that  was  held  not  to  be  notice  of  an  act  of 
bankruptcy.  That  case  is  attempted  to  be  distinguished  by 
Pollock,  C.B.,  in  Udal  y.  Walton  (1)  by  saying  '*  notice  of  a  docket 
haYing  been  struck  merely  informs  the  party  that  another  person 
has  taken  a  certain  step  which  is  adYerse  to  the  debtor;  the 
commercial  world  gather  nothing  from  that  fact  except  that  some 
person  has  made  a  certain  affidavit." 

Hocking  v.  Aeraman  (5)  cannot  be  distinguished  in  principle 
from  the  present  case.  Conway  y.  Nail  (6)  and  Evans  y.  HaUam  (7) 
shew  that  the  information  given  by  the  notice  in  this  case  is  not 
sufficient. 

A.  WUhy  Q.O.,  and  Oraham,  for  the  plaintiJBT. 

[Lord  Selborne,  L.C.  You  need  not  argue  the  point  whether 
a  general  notice  without  stating  the  nature  of  the  act  of  bank* 
ruptcy,  or  at  what  time  it  was  committed,  would  be  sufficient,  and 
you  may  confine  yourself  to  the  question  whether  notice  that  a 
petition  in  bankruptcy  bad  been  presented  would  afford  sufficient 
notice  that  an  act  of  bankruptcy  had  been  committed  by  the 
person  against  whom  it  was  presented.] 

a)  UM.  &  W.  254 ;  14  L.  J.  (Ex.)  (4)  11  0.  B.  CN.S.)  683  ;  31  L.  J. 

262.  (C.P.)  193. 

(2)  10  Ex.  829 ;  25  L.  J.  (Ex.)  11.  (5)  12  M.  &W.  170 ;  13  LJ.  (Ex.)  34. 

(3)  6  Man.  &  G.  143.  (6)  1  C.  B,  643  ;  It  L.  J.  (C.P.;  165. 

(7)  Law  Rep.  6  Q.  B.  713. 
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On  looking  to  tbe  form  of  the  petition  given  in  form  No.  10  in        1880 
the  general  rules  made  nnder  the  Bankruptcy  Act,  1869,  it  will       ltcas 
be  seen  that  there  is  this  allegation,  viz.,  "  That  the  said  A.  B.      j)i^^ 
has  committed  an  act  [or  acts]  of  bankruptcy  within  six  months      rTTT. 
before  the  presentation  of  this  petition.    That  the  act  [or  acts]  of     G.  P.  i>. 
bankruptcy  committed  by  him  was  or  were  that  [here  set  out 
separately  the  acts  of  bankruptcy]."     Therefore  a  notice  of  such  a 
petition  haying  been  filed  does  import  that  some  one  has  said  that    . 
an  act  of  bankruptcy  has  been  committed  by  the  debtor  against 
whom  such  petition  has  been  filed. 

[Bbett,  L.J.  What  do  you  say  to  the  case  of  Soaking  v. 
Aeraman  ?  (1)] 

That  it  is  wrong,  and  so  the  Court  afterwards  thought  in  Uddl 
V.  Walton.  (2)  At  least  the  reasoning  given  in  it  is  wrong.  When 
a  docket  was  struck  there  must  have  been  an  allegation  that  an  act 
of  bankruptcy  bad  been  committed.  In  the  note  by  Mr.  Christian 
to  2  Black.  Com.  15th  ed.  p.  480,  he  says,  '^When  a  creditor 
intends  to  take  out  a  commission  he  must  make  an  affidavit  of  his 
debt  and  execute  a  bond  to  the  Great  Seal  (this  is  called  striking 
a  dockety*  The  form  of  the  affidavit  is  in  the  2nd  voL  of  Cooke's 
Bankrupt  Laws  (8th  ed.),  published  in  1823,  p.  1,  in  which  there 
is  the  statement  that  the  debtor  '*  is  become  a  bankrupt  within 
the  true  intent  and  meaning  of  some  or  one  of  the  statutes  made 
and  now  in  force  concerning  bankrupts,  as  this  deponent  has  been 
informed  and  believes."  It  is  immaterial  how  the  fact  that  there 
has  been  an  act  of  bankruptcy  is  brought  home  to  the  creditor. 
This  cannot  be  better  put  than  in  the  following  langui^e  of  Lord 
Wenleysdale  in  Hope  v.  Meek  (3),  viz.,  ^*  When  an  act  of  bank- 
raptcy  has  be^i  in  fact  committed,  any  communication  which 
brings  to  the  knowledge  of  the  execution  creditor  before  the  sale 
the  alleged  fact  that  an  act  of  bankruptcy  has  been  committed  in 
a  way  which  ought  to  induce  him,  as  a  reasonable  man,  to  believe 
that  the  notification  was  true,  is,  in  our  judgment,  a  sufficient 
notice." 

Sir  John  EoOcer,  Q.C.,  replied., 

(1)  12  M.  &  W.  170 ;  13  L.  J.  (Ex.)  (2)  14  M.  &  W.  254 ;  14  L.  J.  (Ex.) 
34.  262. 

(3)  10  Ex.  829 ;  26  U  J.  (Ex.)  11. 
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1880  Lord  Selbobne,  L.C.    We  all  think  that  this  appeal  should 

Lucas  ~  ^  dismissed.  The  Bankruptcy  Act,  1869,  requires  that,  in  order 
DicKEB  ^  displace  the  title  of  the  execution  creditor,  he  should  have 
— ~  notice  of  an  act  of  bankruptcy  committed  by  the  bankrapt,  but  it 
C.  P.  i).  does  not  require  that  the  notice  should  be  given  by  any  particular 
person  or  in  any  specific  manner.  If  notice  of  such  matter  as  the 
statute  requires  reaches  him  in  any  way,  that  is  enough,  and  it 
does  not  signify  how  it  is  communicated.  It  is  sufficient  if  he  has 
such  information  as  would,  if  true,  shew  that  an  act  of  bankruptcy 
had  been  committed,  and  if  that  comes  to  him  in  any  way  or  from 
any  quarter,  whether  from  one  person  or  another  it  matters  not, 
his  execution  is  not  protected*  No  doubt,  if  the  information  does 
not  amount  to  notice  that  an  act  of  bankruptcy  has  been  com^ 
mitted,  as  was  the  case  in  Evan»  v.  HaUam  (1)  it  is  insafficient« 
Now  in  the  present  case  the  information  was  given  direct  to  the 
execution  creditor,  and  it  was  that  two  petitions  in  bankruptcy 
had  been  presented  against  the  debtor,  and  that  they  were 
standing  for  hearing  at  the  county  court  at  Windsor,  and  the  real 
question  is  whether  a  person  receiving  such  information  is  to  be 
treated  as  having  notice  of  those  things  which  are  required  to  be 
stated  in  such  a  petition  under  the  bankrupt  law.  It  seems  to 
me  to  be  only  reasonable  that  he  should  be  so  treated.  He  mast 
be  taken  to  be  acquainted  with  the  bankrupt  law  of  which  he  is 
claiming  the  benefit,  and  therefore  to  know  that  such  a  petition 
onght  to  contain  one  or  more  definite  statements  that  the  debtor 
has  committed  an  act  of  bankruptcy.  If  no  adjudication  takes 
place  on  any  such  act  of  bankruptcy,  he  is  not  damnified  by  the 
notice,  but  knowledge  of  such  a  petition  being  filed  is  knowledge 
of  an  act  of  bankruptcy.  If  the  defendant  had  gone  to  the  proper 
court  and  read  the  petition,  he  would  have  had  knowledge  of  the 
act  of  bankruptcy,  and  as  this  notice  informs  him  that  two  persons 
had  petitioned  that  the  debtor  should  be  adjudicated  a  bankrupt, 
and  as  such  adjudication  could  only  be  if  there  were  allegations 
in  the  petitions  of  an  act  of  bankruptcy  and  they  were  true, 
the  inference  I  draw  is  that  the  notice  gives  all  the  necessary 
information  to  make  it  notice  of  an  act  of  bankruptcy.  With- 
out going  into  the  cases  which  have  been  referred  to  o{  Ex  parte 

(1)  Law  Bep.  6  Q.  B.  718. 
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Sehfdte  (1)  and  Ex  parte  Todhunter  (2),  it  is  safficient  to  say  that       1880 
I  can  find  nothing  in  the  clause  in  the  statute  which  requires  the       lucab 
notice  to  reach  the  creditor  in  such  a  form  as  to  tell  him  what  was      xkcKEB. 
the  act  of  bankruptcy  which  has  been  committed.    It  only  remains      ^^TTx 
now  to  see  how  far  our  decision  is  consistent  with  the  authorities,     c.  r.  b. 
It  is  consistent  with  all  of  them  except  the  case  of  Hocking  v. 
Afframan  (3),  and  whether  it  can  be  reconciled  with  that  or  not, 
it  is  unnecessary  for  us  now  to  inquire,  for  however  much  we  may 
regret  doing  so,  if  it  cannot  be  reconciled  with  this  decision  we 
most  dissent  from  that  auth6rity ;  and  tliis  we  have  not  the  same 
difficulty  in  doing  as  we  should  have  had  if  it  had  been  shewn  that 
that  case  had  been  recognised  as  an  authority  and  acted  on  in 
subsequent  cases.    I  ought  however  to  add  that  what  we  have 
heard  on  the  subject  of  striking  a  docket  under  the  old  bankruptcy 
law  shews  that  that  case  is  really  not  consistent  with  our  present 
decision. 

Baggallay  and  Brett,  L. JJ.,  concurred. 

Judgment  affirmed. 

Solicitors  for  plaintiff:  Thomas  dt  G,  Powell. 
Solicitor  for  defendant :  Charles  J,  Allen, 


MORGAN  V.  BEES.  Deo.  2. 

Practiee — County   Court,  Appeal  from — 38  <fc  39  Vict,  c,  50, 8,  6 — Omiasian  to      n  b.  D. 
request  Judge  to  take  Note — Application  to  compel  Judge   to  sign  Note 
adttally  taken. 

The  Coart  will  not  order  a  county  court  judge  to  sign  notes,  which  he  may 
We  taken  at  a  trial,  in  order  that  they  may  be  used  on  appeal  under  38  & 
39  Vict.  c.  50,  8.  6,  wh^n  the  judge  was  not  requested  to  take  a  note  of , any 
specific  question  of  law  raised  at  the  trial,  and  of  the  facts  in  relation  thereto, 
in  confurmity  with  the  above-mentioned  section. 

This  was  an  application  for  an  order  directing  a  county  court 
judge  to  sign  the  notes  which  he  had  taken  upon  the  trial  of 

(1)  Law  Rep.  9  Ch.  409.  (2)  Law  Rep.  10  Eq.  426. 

(3)  12  M.  &  W.  170 ;  13  L.  J.  (Ex.)  34, 


Q.  B.  D. 
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1880        an  action  in  the  county  court,  in  order  that  they  might  he  used 
MoBGAN     on  appeal  under  38  &  39  Vict.  c.  50,  r.  6. 
jg^  It  appeared  that  upon  the  trial  in  the   county  court,  before 

the  case  began,  the  advocate  who  appeared  for  the  applicant,  the 
party  now  desiring  to  appeal,  requested  the  county  court  judge 
to  take  notes,  but  did  not  specify  any  point  of  law  with  regard  to 
which  such  notes  were  to  be  taken.  The  judge  did  take  certain 
notes,  a  copy  of  which  he  supplied  to  the  applicant,  but  he 
declined  to  sign  the  same  on  the  ground  that  he  had  not  been 
requested  to  take  notes  on  any  specific  points  of  law,  and  the 
notes  which  he  had  taken  were  of  an  incomplete  description  and 
not  such  as  he  would  have  taken  if  he  had  been  requested  to  take 
notes  on  any  specific  points  of  law.  A  rule  nisi  having  been 
obtained  on  behalf  of  the  applicant  for  an  order  upon  the  county 
court  judge  to  sign  the  notes, 

Cohen,  Q.(7.,  and  Tiridal  Atkinson,  appeared  to  shew  cause.  The 
Court  called  on 

Holl,  Q.C,  and  Terrell,  in  support  of  the  rule.  The  notes  have 
been  in  fact  taken,  and  the  Court  of  Appeal  in  Seymour  v.  Covl- 
son  (1)  held  that  the  provisions  of  38  &  39  Vict,  c  50,  s.  6,  are 
not  conditions  precedent  to  the  appeaL  If  the  note  exists  it  does 
not  matter  whether  there  was  a  request  or  not.  Unless  the  notes 
are  signed  the  applicant  may  be  precluded  from  appealing,, 
because  the  Court  will  not  take  cognizance  of  the  appeal  except 
upon  notes  properly  authenticated  by  the  county  court  judge. 
The  order  of  the  22nd  of  January,  1877,  provides  that  no  motion 
shall  be  made  by  way  of  appeal  from  any  county  court  judge, 
unless  a  copy  of  the  judge's  notes  signed  by  the  judge  shall  have 
been  handed  to  the  proper  officer  in  court,  unless  otherwise 
ordered. 

Cohen,  Q.C,,  and  Tindal  Atkinson,  in  reply.  The  Court  has  no 
power  to  compel  the  judge  to  sign  notes  except  in  pursuance  of 
a  statutory  duty.  The  statutory  duty  can  only  arise  when  the 
requirements  of  the  section  are  complied  with.  The  section  does 
not  say  that  the  judge  must  sign  any  notes  that  happen  to  be  in 
existence^  but  only  notes  that  he  has  been  requested  to  take  in 

(1)  6  Q.  B.  D.  369. 


Q.  B.  D. 
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conformity  with  the  statute.    There  is  a  substantial  reason  on  the        1880 
judge's  part  for  refusing  to  sign  these  notes.    Practically  speak-     Morgan 
ing,  the  business  of  county  courts  could  not  be  got  through  if  full        ^^ 
notes  had  to  be  taken  in  every  case.    Eough  notes  taken  by  the 
judge  for  his  own  guidance  might  be  only  misleading  upon  an 
appeal.    It  is  therefore  essential  that  the  judge's  mind  should  be 
directed  to  specific  points  of  law  in  conformity  with  the  section  if 
the  notes  are  to  be  used  on  an  appeal.     [They  cited  Morgan  v. 
Davies.  (1)] 

LoBD  Coleridge,  C  J.    I  think  this  rule  should  be  discharged. 
The  application  is  that  the  county  court  judge  may  be  directed  to 
sign  Lis  notes  of  the  trial.     It  seems  to  me  that  the  only  notes 
which  we  could  have  jurisdiction  to  order  the  judge  to  sign  are 
those  which  he  is  directed  by  the  statute  to  take  and  sign.    If  tbe 
judge  had  taken  such  notes  in  obedience  to  the  statute^  we  might 
have  jurisdiction  to  compel  him  to  sign  them.     That  is  not  this 
case.    Here  the  jadge  did  take  some  notes,  whether  complete  or 
incomplete  seems  to  me  immaterial.    He  allows  the  party  now 
applying  to  have  a  copy  of  those  notes,  and  it  is  those  which  we 
are  asked  to  compel  him  to  sign.     He  declines  to  do  so,  first, 
because  he  was  not  requested  to  take  notes  in  conformity  with  the 
statute,  and,  secondly,  because  the  notes  taken  would  mislead  the 
Court  on  appeal,  not  being  such  notes  as  he  would  have  taken  if 
asked  to  take  notes  on  some  specific  point  of  law.    The  38  &  89 
Vict.  c.  50,  s.  6,  says,  *'  At  the  trial  the  judge,  at  the  request  of 
either  party,  shall  make  a  note  of  any  question  of  law  raised  at 
such  trial  and  of  the  facts  in  evidence  in  relation  thereto,  and  of 
his  decision,  &c.,  and  he  shall  •  .  •  furnish  a  copy  of  such  note, 
or  allow  a  copy  to  be  taken  of  the  same  .  •  .  and  he  shall  sign 
such  copy."     It  appears  to  me  that  there  is  no  duty  cast  on  him 
of  signing  any  notes  except  such  as  he  has  been  requested  to  take 
^th  reference  to  a  specified  point  of  law  and  of  the  facts  in  rela- 
tion thereto.    The  case  of  Seymour  v.  Coulson  (2),  which  has  been 
referred  toj^  does  not  touch  this  point.    All  the  Court  decided 
there  was  that  the  requirements  of  the  section  are  not  conditions 
precedent  to  the  right  of  appeal.    They  merely  provide  the  appellant 

(1)  3  C.  P.  D.  260.  (2)  5  Q.  B.  D.  359. 


V. 

Bee?. 
Q.  B.  D. 
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1880  with  a  more  convenient  machinery  for  appealing.  Accordingly  the 
~  MoEOAN  Court  held  that,  in  a  case  where  snbstantially  everything  that 
the  section  required  was  in  existence,  where  notes  had  been 
taken  of  the  points  of  law  and  the  facts  connected  therewith, 
though  not  at  the  request  of  the  party,  and  those  notes  probably 
signed,  though  that  is  not  distinctly  stated,  the  Court  could  hear 
the  appeal.  The  Court  does  not  say  that  where  the  judge  was  not 
requested  to  take  notes  in  conformity  with  the  Act  he  can  be 
bound  to  sign  notes  that  were  taken.  They  only  say  that  it  does 
not  signify  how  the  necessary  notes  came  to  be  furnished,  if  they 
were  furnished,  which  seems,  if  I  may  presume  to  say  so,  a  very 
sensible  decision.  Here  we  are  called  on  to  enforce  a  statutory 
duty,  and  the  question  is  whether  we  can  enforce  it  under  other 
conditions  than  those  prescribed  by  the  statute.  It  does  not 
follow  from  our  decision  that  any  harm  will  be  done.  If  on  the 
bringing  up  of  the  appeal  any  real  disadvantage  will  accrue  to 
the  appellant  from  the  absence  of  the  notes,  the  Bule  of  Court 
provides  for  that  contingency,  and  the  Court  may  order  that  the 
appeal  should  bo  heard  otherwise  than  upon  notes  signed  by  the 
judge. 

Field,  J.  I  am  of  the  same  opinion.  We  can  only  order  the 
judge  to  sign  such  notes  as  the  statute  directs  him  to  sign.  Those 
are  notes  which  he  has  taken  at  the  request  of  the  party  of 
specified  points  Of  law,  and  the  facts  in  relation  thereto.  Here 
no  request  was  made  that  any  such  notes  might  be  taken.  The 
party  does  not  intimate  to  the  judge  that  certain  points  of  law  will 
arise,  and  request  him  to  take  notes  in  relation  thereto.  The 
judge  did  take  notes,  but  he  Bays  that  they  are  not  such  notes  as 
he  would  have  taken  if  the  specific  points  of  law  had  been  brought 
to  his  mind.  At  one  time  I  doubted  whether  the  decision  in  the 
Court  of  Appeal  did  not  conclude  us  with  regard  to  the  present 
point,  but  on  consideration  I  do  not  think  that  that  decision  is  in 
point.  I  agree  that  these  provisions  are  not  conditions  precedent 
to  the  right  of  appeal,  but  I  do  not  think  that  that  touches  the 
present  question.  I  was  afraid,  if  we  did  not  make  the  rule 
absolute,  the  appellant's  appeal  might  be  barred.  But  I  do  not 
think  that  follows.    If  we  think,  on  the  liearing  of  the  appeal, 
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that  we  have  sufficient  information  to  deal  with  it  without  the        isso 
signed  notes,  I  think  we  have  power  to  do  so.    For  these  reasons     morgan 
I  think  the  mle  should  be  discharged. 

Bule  discharged. 


Solicitor  for  applicant :  Griffith  Jones. 

Solicitors  for  county  court  judge :  Bolton^  Bobbins^  &  Busk. 


V. 

Uses. 


Q.  li.  D. 


FRAZER  &  CO.  V.  CUTHBERTSON.  Dec,  20. 

S^ip — Managing   Owner — Entry  on  Begister  as — AtUhority  to  hind  other      Q.  D.  D. 

Owners — Sh%p*s  Necessaiies, 

W.  was  the  registered  owner  of  certain  shares  in  a  ship,  and  had  heen  entered 
on  the  register  as  managing  owner.  The  defendant  subsequently  became  the 
registered  owner  of  other  shares  in  the  ship.  The  defendant  was  not  aware 
in  (act  that  W.  was  so  registered  as  managing  owner.  W.  sent  the  ship  on  a 
Toyage  without  the  defendant's  knowledge,  and  contrary  to  the  terms  of  an  agree- 
ment made  between  them.  The  defendant  did  not  participate  in  the  adventure, 
and  had  previously  informed  W,  that  he  did  not  inteod  to  navigate  the  ship  or 
take  any  part  in  her  management.  The  plaintiffs  supplied  necessaries  for  the 
ihip  previous  to  such  voyage,  upon  the  order  of  W.  without  the  knowledge  or 
consent  of  the  defendant.  The  plaintiffs,  before  supplying  the  goods,  consulted 
the  register,  and  found  the  defendant's  name  entered  therein  as  part  owner  of 
the  ship : — 

B^d,  by  Bowen,  J.,  that  the  fact  that  the  defendant  had  allowed  the  entry 
on  the  register  describing  W.  as  managing  owner  to  remain  unaltered  did  not 
per  se  amount  to  a  holding  out  of  W.  as  his  agent,  so  as  to  render  the  defendant 
liable  for  the  necessaries  supplied  by  the  plaintiffs,  and  that  inasmuch  as  W.  had 
not  in  fact  authority  to  bind  the  defendant,  the  plaintiffs  could  not  recover 
against  the  defendant  for  such  necessaries. 

Further  consideration  before  Bowen,  J.  .  Tlie  facts  and  argu- 
ments snflBciently  appear  from  the  judgment. 

.    Qave,  Q.C,  and  McClymont,  for  the  plaintiffs. 
Wills,  Q.Cy  and  J.  Edge,  for  the  defendant* 

Cur.  adv.  vuU. 

Dec  20*  BowEKy  J.  The  plaintiffs  are  ship  provision  n^erchants 
carrying  oq  business  at  Newport^  and  the  defendant  Cuthbertson, 
at  the  date  of  the  jsupply  of  the  goods  and  stores  for  which  this 
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1880       action  is  brought,  was  the  registered  owner  of  forty  sixty-fourth 

FuAZEB      shares  in  the  ship  ConiscUffe,  and  at  the  same  date  J.  H.  Watson 

CxjTHBERTooN.  ^*^  registered  owner  of  twenty-four  sixty-fourth  shares  in  the 

— "        same  vessel,  and  was  also  on  the  register  as  managing  owner  in 

m»   x5.    L/a  ^^ 

the   manner  which   I  shall  presently  discuss.      The  defendant 

denies  that  the  goods  and  stores  were  ordered  on  his  credit,  or 

that  he  is  liable  to  pay  for  them,  and  the  question  of  his  liability 

is  the  one  which  I  have  to  decide.     The  ConiscUffe  belonged 

originally  to  W.  H.  Watson  (the  father)  and  J.  H.  Watson  (the 

son),  who  together  were   in  partnership,  W.  H.  Watson  being 

registered  as  owner  of  thirty-six  shares,  and  J.  H.  Watson  of  eight 

shares.     On  the  18th  of  November,  1875,  W.  H.  Watson  .was 

entered  on  the  register  as  managing  owner. 

On  the  7th  of  August,  1877,  W.  H.  Watson  died,  leaving  J.  H. 

Watson,  his  son,  and  the  defendant  Cuthbertson  his  executors. 

His  thirty-six  shares  were  transferred  on  the  register  to  J.  H. 

Watson  who,  on  the  31st  of  December,  1877,  caused  himself  to 

be   entered  on  the  register  as   managing  owner,   pursaant   to 

the  provisions  of  39  &  40  Vict.  c.  80,  s.  36.     The  entry  is  as 

follows : — 

**  31st  December,  1877. 

"John    Hunter   Watson,   of   8,  Nile    Street,   Sunderland,    is 

managing  owner  by  letter  under  his   band  dated  the  15th  of 

December,  1877,  being  registered  owner  of  eight  shares. 

(Signed)  «  J.  Toyster, 

Kegistrar." 

The  management  of  the  ship  after  the  death  of  W.  H.  Watson 
was  left  in  the  hands  of  J,  H.  Watson,  the  defendant  Cuthbertson 
taking  no  part  in  it.  At  the  time  of  the  death  of  W.  H.  Watson 
the  Conischffe  was  at  sea,  having  sailed  on  the  26th  of  October, 
1876.  She  returned  home  on  the  30th  of  April,  1878,  and  in  the 
ship's  husband's  books  relating  to  her  voyage,  kept  by  J.  H. 
Watson,  is  a  signature  of  the  defendant  Cuthbertson  as  executor 
of  W,  H.  Watson,  dated  the  23rd  of  July,  1878.  After  the  return 
in  April,  1878,  the  defendant  Cuthbertson  tried,  as  executor,  to 
sell  her.  She  was  put  up  to  auction  without  any  result  on  the 
13th  of  May,  1878.  On  the  27th  of  May,  1878,  it  was  agreed 
between  the  defendant  Cuthbertson  and  J.  H.  Watson  that  J.  H. 
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Watson  should  purchase  the  thirty-six  shares  belonging  to  the        1880 
testator's  estate.     The  price  to  be  paid  by  J.  H.  Watson  was      Pbazbb 
787/.  10«.,  payment  to  be  made  by  his  promissory  note  given  on  octhbkbtson. 
the  Ist  of  June,  1878.    J.  H,  Watson  gave  the  promissory  note  as     q"^t) 
agreed;   the  note,  howevery  being  dishonoured  and  the  money 
remaining  unpaid. 

The  Conisdiffe  meanwhile  had  again  gone  to  sea  upon  the  3rd 
of  June,  1878,  upon  a  voyi^  to  Venice,  remainiDg  still  under 
the  management  and  control  of  J.  H.  Watson,  with  the  knowledge 
of  the  defendant  Cuthbertson  who,  though  a  co-executor,  was  not 
at  this  time  a  registered  owner.  The  ship  in  this  Yoyage,  begin- 
ning June,  1878,  and  ending  March,  1879,  was  not  navigated  on 
the  defendant  Cuthbertson's  account,  but  for  J.  H.  Watson  and 
the  then  owners.  Having  agreed  for  the  sale  of  the  vessel  to 
J.  H.  Watson,  the  defendant  Cuthbertson  took  no  interest  in  the 
arrangements  for  this  voyage. 

On  the  1st  of  March,  1879,  she  returned.  At  this  date  J.  H. 
Watson  still  owed  money  to  his  father's,  the  testator's,  estate, 
T?hich  he  could  not  pay,  and  was  called  on,  upon  the  part  of  the 
defendant  Cuthbertson,  his  co-executor,  to  reduce  his  indebtedness. 
To  protect  his  interest  a  bill  of  sale  was  taken  by  defendant 
Cathbertson  of  thirty-six  shares  belonging  to  X  H.  Watson, 
which  was  entered  on  the  register  on  the  21st  of  May,  1879,  and 
four  shares  were  at  the  same  time  transferred  by  another  brother 
to  Cathbertson,  leaving  the  defendant  Cuthbertson  as  registered 
owner  of  forty  shares  in  all  upon  the  21st  of  May,  1879 :  J.  H. 
Watson  still  continuing  to  hold  twenty-four  other  shares  in 
her.  This  was  the  first  time  that  any  entry  appears  on  the 
register  of  any  interest  in  the  ship  being  held  by  the  defendant 
Cathbertson.  The  memorandum  of  the  Slst  of  December,  1877, 
vas  still  left  standing  in  the  register. 

At  the  date  of  the  bill  of  sale  and  the  transfer  of  April  and 
May,  1879,  the  defendant  Cuthbertson  informed  J.  H.  Watson 
that  he,  the  defendant  Cuthbertson,  did  not  intend  to  navigate  the 
ship,  but  meant  to  have  her  sold.  On  the  6th  day  of  June  a 
meeting  of  the  executors  was  held,  and  a  resolution  was  come  to 
that  she  should  be  sold  by  auction.  Later  on  in  the  same  day 
a  farther  meeting  of  the  executors  took  place,  at  which  J.  H. 
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1880        Watson  agreed  to  purchase  the  forty  shares  registered  in  Cnth- 

Fbazer      bertson's  name  for  550?.,  and  to  pay  cash  on  signing  the  bill  of 

CcTHBraTsoK  ^®  •  ^^^  ^*  ^^  agreed  that  the  vessel  was  not  to  leave  port  till 

the  cash  was  paid,  and  the  bill  of  sale  signed :  Cathbertson  at 

the  same  time  informing  J.  H.  Watson  that  he  had  no  inten- 
tion of  navigating  the  ship,  and  wonld  not  take  any  part  in  her 
management. 

The  following  entry  was  thereupon  made  in  the  executor's  books : 

''Mr.  Watson  agreed  to  buy  the  shares  in  the  Conisdiffs  for 
5507.  To  pay  cash  on  signing  of  bill  of  sale.  The  vessel  not  to 
leave  port  until  cash  paid,  and  bill  of  sale  signed.** 

The  order  for  the  goods  and  stores  for  which  this  action  was 
brought  was  given  by  J.  H.  Watson  on  the  21st  of  June  without 
the  knowledge  of  the  defendant  Cuthbertson.  The  plaintiffs 
doubting  J.  H.  Watson's  credit,  wrote  for  a  copy  of  the  ship's 
register,  and  found  Cathbertson's  name  upon  it  as  registered 
owner  of  forty  shares,  and  learned  upon  inquiry  that  Cuthbertson 
was  a  solvent  person.  The  order  was  given  and  accepted  on  the 
21st  of  Jane,  and  the  goods  of  the  value  of  1532.  (which  it  is 
admitted  were  necessaries  for  the  ship  if  she  was  to  sail),  were 
supplied  upon  the  23rd  of  June.  After  their  delivery  the  ship 
was  sent  to  sea  by  J.  H.  Watson  without  Cuthbertson's  knowledge, 
and  in  breach  of  the  arrangement  made  to  the  contrary  on  the 
6th  of  June.  In  the  following  August  J.  H.  Watson  filed  his 
petition  in  bankruptcy.  The  plaintiffs  subsequently  sued  the 
defendant  Cuthbertson  for  the  price  of  the  goods  and  stores:  the 
defendant  Cuthbertson  up  to  that  time  having  had  no  knowledge 
of  the  trauFaction. 

It  was  contended  on  the  part  of  the  plaintiffs  that  the  defend- 
ant Cuthbertson  was  liable  as  owner  of  the  ship  and  as  a  party  to 
the  adventure ;  but  that  in  any  event  he  had  held  out  Watson  as 
managing  owner  to  the  world,  and  was  bound  by  his  contracts, 
made  in  the  employment  of  the  ship.  The  plaintiffs  contended 
that  during  the  former  voyage  J.  H.  Watson  had  been  allowed  to 
navigate  the  ship  by  or  on  behalf  of  the  owners,  and  that  the 
entry  of  the  31st  of  December,  1877,  on  the  register,  by  which  he 
purported  to  nominate  himself  as  managing  owner,  still  remained 
uncancelled  after  the  transfer  to  Cuthbertson  of  forty  shares  upon 
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the  21st  of  May,  1879.    Of  the  existence  of  this  entry  of  the  31st       1880 
of  December,  Cnthbertson  was,  in  fact,  unaware,  unless  the  above      frazob 
bets  amount  in  law  to  notice  to  Guthbertson  of  its  existence.         Octhbkbtbon 

I  entertain  no  doubt  that  the  defendant  Cutbbertson  was  not  — 
nterested  in  the  adventure,  and  that  as  a  fact  the  order  for  the 
goods  was  not  only  not  given  on  his  behalf,  or  with  his  authority, 
but  without  his  knowledge  or  sanction,  and  in  violation  of  the 
express  bargain  between  himself  and  J.  H.  Watson  that  the  vessel 
dioold  not  be  sent  to  sea.^  The  only  serious  question  as  it  seems 
to  me  is  whether  the  effect  of  the  uncancelled  entry  of  the  Slst  of 
December,  1877,  was  to  hold  out  J.  H.  Watson  to  third  parties  as 
agent  to  navigate  and  manage  the  ship  on  behalf  of  the  defendant 
Gathbertson  from  and  after  the  21st  of  May,  1879. 

The  entry  of  the  Slst  of  December,  1877,  was  made  in  pursu- 
ance of  39  &  40  Yict  c.  80,  s.  36,  which  is  as  follows : — 

^The  name  and  address  of  the  managing  owner  for  the  time 
being  of  every  British  ship,  registered  at  any  port  or  place  in  the 
United  Kingdom,  shall  be  registered  at  the  Custom  House  of  the 
ship's  port  of  registry. 

''Where  there  is  not  a  managing  owner  there  shall  be  so 
registered  the  name  of  the  ship's  husband,  or  other  person  to 
whom  the  management  of  the  ship  is  intrusted  by  or  on  behalf 
of  the  owner;  and  any  person  whose  name  is  so  registered,  shall, 
for  the  purposes  of  the  Merchant  Shipping  Acts,  1854  to  1876, 
be  nnder  the  same  obligations,  and  subject  to  the  same  liabilities, 
as  if  he  were  the  managing  owner. 

"  If  default  is  made  in  complying  with  this  section,  the  owner 
shall  be  liable,  or  if  there  be  more  owners  than  one,  each  owner 
shall  be  liable  in  proportion  to  his  interest  in  the  ship,  to  a 
penalty  not  exceeding  in  the  whole  lOOZ.,  each  time  the  ship 
leaves  any  port  in  the  United  Kingdom.^'  ' 

The  law  relating  to  the  position  and  liabilities  of  registered 
owners  of  ships  is  tolerably  clear.  Ship-owners  to  begin  with  are 
not  necessarily  partners.  An  owner's  liability  or  non-liability  for 
necessaries  supplied  to  a  ship  depends  on  the  question  whether 
the  person  who  gave  the  order  had  his  authority  to  give  it.  The 
register  no  doubt  is  evidence  of  ownership  of  the  vessel,  and  the 
registered  owner,  until  the  contrary  is  shewn,  may  be  presumed  to 
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1680        be  the  employer  of  those  who  have  the  cnfitody  of  her,  and  who 

Feasbb     ai^  engaged  in  her  navigation.    But  a  part  owner,  whether 

CuTHBEKTsoK.  ^^^g^^tered  or  not,  has  no  power  to  bind  the  other  owners  without 

~—  their  assent.  The  question  in  each  case  is  one  of  fact,  whether  he 
has  had  such  authority  committed  to  him,  or  i^  this  is  not  in  fact 
the  case,  whether  he  has  been  allowed  to  hold  himself  out  a» 
armed  with  such  apparent  authority.  Such  being  beyond  all 
doubt  the  general  law,  what  has  really  to  be  determined  in  thi» 
case  is  the  question  whether,  by  inadvertently  suffering  the  entry 
of  the  Slst  of  December,  1877,  to  remain  unaltered,  the  defendant 
Cuthb^eon  held  out  to  thitd  parties  consulting  the  register 
that  J.  H.  Watson  was  his  agent  to  manage  and  navigate  the 
ship  on  his  behalfl 

I  will  assume  for  the  purpose  of  my  judgment  that  third 
persons  consulting  the  register  had  a  right  to  consider,  as  between 
themselves  and  all  owners  upon  the  register,  including  of  course 
the  defendant,  that  J.  H.  Watson  was  a  managing  owner  within 
the  meaning  of  the  section  I  have  referred  to. 

The  term  managing  owner,  however,  is  not  defined  in  the  Act 
of  Parliament ;  it  is  a  commercial  and  not  a  legal  expression.  It 
is  perfectly  true  that  a  managing  owner  is  a  name  which  fre* 
quently  and  commonly  denotes  an  owner,  to  whom  the  other 
owners  have  delegated  the  management  of  a  veesd.  But  I  do 
lM>t  think  it  foUows,  as  of  course,  that  every  single  otiber  owner 
must .  be  taken  to  have  joined  in  the  adventure  merely  because 
there  is  an  owner  called  a  managing  owner. 

Language  occurs  both  in  some  text  books,  and  in  some  decided 
cases,  which  seems  to  be  based  on  the  assumption  that  a  managing 
owner  is  an  owner  employed  by  and  on  behalf  of  all  his  brother- 
owners  without  exception :  see  Abbott  on  Shipping,  pw  72, 10th 
ed. ;  Barker  v.  Eighley  (1)  ;  CouUhv/rst  v.  Sweet.  (2)  But  there  is 
no  magic  in  the  term  managing  owner  which  creates  him  a 
plenipotentiary  for  those  owners  whose  agent  he  is  not  in  &ct. 
The  writers  aokd  judges  in  the  passages  and  cases,  to  which  I 
allude,  have  been  discussing  the  extent  of  the  authority  of  Uie 
person  appointed^  not  the  question  whether  every  single  owner 
must  be  taken  to  have  joined  in  his  appointment.    In  the  two 

(1)  15  C.  B.  (N.S.)  27 ;  32  L.  J.  (C.P.)  270.        (2)  Law  Rep.  1  0.  P.  649. 
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cases  I  have  cited,  it  was  assumed,  and  was  no  donbt  the  fact  (as        1880 
it  often  if  not  generally  must  be  the  fact)  that  all  the  owners       f&azkb, 
were  partners  in  the  employment  of  the  ship,  and  assented  to  the  cdthbert8on 
appointment  of  one  managing  owner.    But  an  advertisement  that      ^"TTV. 

^.     Dm     13. 

A.  6.  is  managing  owner  of  a  vessel  seems  to  me  to  mean  no 
more  than  that  as  owner  he  is  intrusted  by  such  of  the  owners  as 
are  interested  in  the  ship's  employment  to  manage  her  affairs. 
An  entry  to  a  like  effect  upon  the  register  does  nothing  further. 
The  36th  section  of  the  Act  nowhere  creates  new  agents,  new 
functions,  new  capacities,  nor  clothes  existing  agents  with  enlarged 
powers.  The  section  is  part  of  the  machinery  designed  to^secure 
adequate  protection  for  lives  and  property  at  sea ;  and  provides 
with  that  or  a  similar  object  that  a  certain  class  of  agents  when 
they  are  appointed  shall  be  registered,  so  that  it  may  be  known 
who  in  fact  is  managing  the  vessel.  A  managing  owner  registered 
under  the  Act  is  no  more  and  no  less  than  a  managing  owner 
before  the  Act  He  binds  those  whose  agent  he  is,  he  binds 
nobody  besides. 

Here  J.  H.  Watson  was  not  in  &ct  the  agent  of  the  defendant . 
CothbertsoD,  it  is  not  suggested  that  he  was — and  I  do  not  think 
that,  by  leaving  unaltered  the  entry  in  the  register  which  described 
J.  H.  Watson  as  managing  owner,  the  defendant  Cuthbertson 
held  him  out  as  his  managing  owner,  that  is  to  say,  as  clothed 
^Ith  authority  to  bind  any  owners  other  than  those  who  ^had 
io  fact  intmsted  to  him  the  management  of  the  ship.  Judgment 
mnst  therefore  be  entered  for  the  defendant  with  costs. 

Judgment  for  the  defendant, 

ft 

Solicitors  for  plaintiffs :  J.  &  E.  Scott,  for  Hodge  &  Westmacott. 
Solicitors  for  defendant :  Shum,  Crossman,  <&  Co. 
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IPSO  THE  QUEEN  v.  THE  JUSTICES  OF  SURREY. 

Now  25 

!     ! Poor  Law — Appeal  against  Rate — Reasonable  Time  for  giving  Notice  of  Appeal 

Q.  B.  D.  ^Entry  of  Appeal^Next  SesaioM—n  Geo,  2,  c.  38,  «.  4. 

A  poor  rate  for  the  parish  of  L.  was  made  and  allowed  on  Saturday,  the  20th 
of  March,  and  published  on  the  following  day.  S.  &  Son,  who  are  the  occupiers 
of  bookstalls  at  certain  railway  stations  in  the  parish,  were  included  in  the  rate. 
The  quarter  sessions  next  after  the  publication  of  the  rate  were  held  on  the  6th  of 
April.  A  party  desirous  of  appealing  agaiDst  the  rate  would  therefore,  if  bound 
by  law  to  bring  his  appeal  to  such  April  sessions,  have  had  to  give  notice  of 
appeal  upon  the  22nd  of  March,  the  day  immediately  succeeding  that  of  the 
publication  of  the  rate,  in  accordance  with  the  provisions  of  12  &  13  Vict  c.  45, 
s.  1,  which  requires  fourteen  clear  days*  notice  to  be  given  to  the  overseers. 
S.  Sc  Son  gave  notice  of  appeal  against  the  rate  on  the  7th  of  June  for  the  then 
next  sessions,  which  were  held  on  the  5  th  of  July.  The  Court  of  quarter  sessions 
refused  to  hear  the  appeal  on  the  ground  that  it  ought  to  have  been  brought  to  the 
April  sessions : — 

Beldy  that  an  appellant  against  a  poor  rate  is  entitled  to  a  reasonable  time, 
before  giving  notice  of  appeal,  to  allow  of  his  considering  whether  he  shall 
appeal,  and  the  grounds  on  which  his  appeal  shall  be  based^  and  that  one  day  is 
not  a  reasonable  time  for  that  purpose ;  and  that  consequently  S.  &  Son  were 
not  bound  to  give  notice  of  appeal  for  the  April  sessions. 

Hdd,  further,  that  under  the  circumstances  they  were  not  even  bound  to  enter 
and  respite  their  appeal  at  the  April  sessions. 

The  appellants  Messrp.  W.  H.  Smith  &  Son  were  occupiers  of 
bookstalls  at  certain  railway  stations  in  the  parish  of  Lambeth. 
The  overseers  of  the  parish  had  never  attempted  to  rate  the 
appellants  in  respect  of  such  occupation  prior  to  the  20th  of 
February,  1880,  when  a  provisional  yaluation  list  was  made  in- 
cluding such  bookstalls.  The  appellants  on  the  26  th  of  February 
gave  notice  of  objections  to  the  provisional  list,  but  the  assess- 
ment committee  disallowed  the  objections  and  confirmed  the  list. 
No  copy  of  the  list  so  confirmed  however  was  served  by  the  derk 
of  the  assessment  committee  on  the  appellants. 

The  rate,  the  subject  of  this  appeal,  was  made  on  Saturday,  the 
20th  of  March,  and  published  on  the  church  doors  on  the  follow- 
ing day,  Sunday,  the  21st.  The  quarter  sessions  next  after  the 
last  mentioned  date  were  held  on  the  6th  of  April.  The  appellants 
gave  notice  of  appeal  on  the  7th  of  June  for  the  sessions  which 
were  then  about  to  be  held  on  the  5th  of  July.     Upon   the 
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appeal  coming  on  for  hearing  an  objection  was  taken  to  the  jaris-  1880 

diction  of  the  court  of  quarter  sessions  on  the  ground  that  the  the  Qusem 

appeal  was  brought  too  late;   the  Court  allowed  the  objection  jusTioBeoF 

and  refused  to  hear  the  appeal.  Subbkt. 

A  rule  haying  been  obtained  calling  upon  the  justices  to  shew  Q.  B.  D. 
cause  why  a  mandamus  should  not  issue  commanding  them  to 
enter  continuances  and  hear  the  appeal, 

Xo7.  8.  Morgan  Howard^  Q.(y.  {Archibald^  with  him),  shewed 
cause.  The  appellants  ought  to  have  gone  to  the  earlier  sessions ; 
they  had  abundant  time  to  have  enabled  them  to  do  so.  The 
rate  being  published  on  the  21st  of  March,  they  would  have 
satisfied  the  statutory  provisions  as  to  notice  if  they  had  given 
their  notices  on  the  following  day,  the  22nd.  Requiring  them  so 
to  do  could  work  no  hardship,  for  they  knew  some  time  before 
the  rate  was  made  that  they  were  included  in  the  valuation  list, 
and  therefore  liable  to  be  rated.  But  even  if  they  had  not  suf- 
ficient time  in  which  to  give  the  notices,  they  ought  at  least  to 
have  entered  and  respited  their  appeal  in  April. 

Douglas  Kingsford  {Froaser^  with  him),  in  support  of  the  rule. 
Before  giving  their  notices  the  appellants  were  entitled  to  a 
reasonable  time  to  consider  whether  they  should  appeal  or  not. 
What  is  a  reasonable  time  depends  on  the  circumstances  of  each 
case.  Here  Messrs,  Smith  had  no  such  reasonable  time.  Up  to 
the  time  the  rate  was  published  they  had  no  reason  to  anticipate 
that  they  would  be  rated.  The  rate  is  to  be  made  on  the  basis  of 
the  valuation  list ;  and  there  was  no  valuation  list  in  force,  at  the 
time  of  the  making  of  the  rate,  in  which  the  appellants'  bookstalls 
ivere  included.  Sect,  47,  sub-s.  8  of  the  Valuation  (Metropolis)  Act, 
1869  (32  &  33  Vict,  c,  67),  provides  that  the  provisional  valuation 
list  shall  have  operation  only  from  the  date  of  the  service  by  the 
clerk  of  the  assessment  committee  of  a  copy  of  such  list  on  the 
occnpier ;  and  no  such  copy  was  ever  served. 

[He  cited  the  following  cases :  Liverpool  Qas  Co.  v.  Everion  (1), 
Bex  V.  Essex  (2),  and  Bex  v.  Flintshire.  (3)] 

Cur.  adv.  vult. 

(1)  Law  Bep.  6  C.  P.  414.  (2)  1  B.  &  A.  210. 

(3)  7  T.  R.  200. 


102  QUEEITS  BENCH,  C.  P.,  A^T)  EX.  DIVIBIONS.     VOL.  VL 

1880  Nov.  25.  t  The  judgment  of  the  Court  (Manisty  and  Bowen,  J  J.), 

Thb  Qvken  was  delivered  by 

JcmnoBsoF 
.SuBBBT.         Manisty,  J.    This  was  an  application  for  a  mandamus  to]  the 

.Q.  B.  D.     justices  of  Surrey  to  enter  the  necessary  continuances  and  hear 

an  appeal  against  a  rate  made  and  allowed  on  Saturday,  the  20th 

of  March,  and  published  on  the  church  doors  on  Sunday,  the 

2l8t  of  March,  in  the  parish  of  Lambeth. 

The  appellants,  Messrs.  W.  H.  fimith  &  Son,  are  occupiers  of 
bookstalls  at  railway  stations,  and  their  complaint  is  that  they 
'  have  been  rated  improperly  in  respect  of  those  stalls. 

The  parish  of  Lambeth  has  a  local  Act — 60  Geo.  3,  c.  xix. — ^but 
the  time  for  appealing  against  this  rate  depends  on  17  Geo.  2, 
c.  38,  8.  4,  according  to  which  the  appeal  should  be  to  the  next 
sessions,  and  upon  12  &  13  Vict.  c.  45,  s.  1,  according  to  which 
•fourteen  clear  days'  notice  of  appeal  is  to  be  given. 

The  6th  of  April  being  the  day  for  holding  the  then  next 
sessions,  notice  of  appeal,  to  be  in  time,  must  have  been  given 
upon  Monday,  the  22nd  of  March,  the  rate  having  been  published 
on  Sunday,  the  21st. 

Notice  of  appeal  was  not  given  until  the  7th  of  June  for  the 
then  next  sessions,  which  were  held  upon  the  5th  of  July. ; 

The  quarter  sessions  refused  to  hear  the  appeal  on  the  ground 
that  it  was  too  late,  and  the  application  now  made  to  us  is  to 
compel  the  sessions  to  hear  it. 

The  appellants  contend  that  the  rate  having  been  published  on 
Sanday,  the  21st  of  March,  and  the  last  day  for  giving  notice  of 
appeal  for  the  next  sessions  being  Monday,  the  22ad  of  March, 
there  was  no  time  for  them  either  to  consider  whether  they  would 
appeal  against  the  rate  or  prepare  and  give  notice  of  the  appeal 
together  with  the  grounds  of  it,  if  they  were  bound  to  give  notice 
of  appeal  for  the  next  sessions ;  consequently  they  contend  that 
the  April  sessions  were  not  the  next  sessions  within  the  meaning  of 
17  Geo.  2,  c.  38,  s.  4. 

The  respondents,  on  the  other  hand,  contend  that  the  appellants 
were  not  entitled  to  any  time  whatever  to  consider  whether  they 
would  appeal  or  not, — that  they  were  bound  to  give  notice  of 
appeal  (if  at  all)  on  Monday,  the  22nd  of  March,  the  day  after  the 
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rate  was  pablishedi  or  that  at  all  events  the  appeal  ought  to  hoye       '  isso 
been  entered-  for  the  April  sessions.  .  i  .     Tbm  QoebsT 

The  qnestion  raised  was  admittM  in  the  ai^ineDt  before  ns  j^^^^^  Qp 
to  be  as  yet  unconcluded  by  any  express  authority.    In  order     Su^iunr. 
to  arrive  at  a  clear  view  of  the  matter,  we  have  thken  time  to     Q.  B.  D. 
examine  the  decieions  relating  to  appeals  against  poor  rates  and 
^ieo  to  appeals  against  removals,  tiie  authorities  on  wbidi  latter 
branch  of  the  law  are  numerous,  and  throw  oonndemble  light 
opcm  the  subject-matter  of  this  application.    In  respeet  of  both 
classes  of  appeals  the  respective  statutes  which  deal  witii  them 
require  that  the  appeal  should  be  to  the^nest  sesaoas,"  audi  a 
long  series  of  cases  have  occurred  in  the  last  hundred  years  which 
ehew  that  a  liberal  construction  is  to  be  given  to  these  words^  *   >  - 

Turning,  firsts  to  the  law  which  governs  appeals  in  removal 
cases,  we  find  thai  appeals  against  removal  are  created  and  regu- 
lated by  18  &  14  Gar.  2,  c.  12,  and  9  Geo.  1,  c.  7. 

By  13  &  14  Car.  2,  c.  12,  a  power  is  given  to  the  aggrieved 
party  to  appeal  to  the  *'  next "  sessions. 

'No  definition  was  given  in  this  Act  of  Parliament  of  the 
meaning  of  the  term  **  next  "sessions.  Yet  it  is  obvious  that  the 
cider  of  removal  might  be -executed  so  shortly  before  any  sessions 
as  to  render  it  practically  impossible  to  appeal  to  it^  Meanwhile 
the  statute  contains  no  provision  whereby  any  notice  is  rendered 
necessary  before  entering  an  appeal,  or  before  the  actual  hearing 
of  it. 

The  statute  of  9  Geo.  1,  e.  7,  left  untouched,  in  the  ease  of  re- 
movals, the  law  as  to  the  **  next  sessions ;"  that  term  still  remained 
to  be  explained.  Nor  did  the  Act  prescribe  any  notice  as  a  pre- 
liminary to  entry  of  an  appeal.  But  it  enacted  that  no  appeal 
chould  be  "  proceeded  with  "  unless  upon  reasonable  notice  to  be 
{(iven  to  the  respondent,  the  reasonableness  of  the  notice  to  be 
judged  of  by  the  sessions.  If  it  appeared  to  the  sessions  that 
reasonable  notice  had  not  been  given,  then  they  were  directed 'to 
adjourn  the  appeal  till  the  sessions  after. 

It  is  dear  that  under  the  above  statutes  the  party^  aggrieved  by 
an  order  of  removal  had  an  absolute  right,  however  short  the 
interval  ot  time  between  the  grievance  complained  of  and  the 
next  actual  sessions,  at  least  to  enter  his  appeal.    He  could  not 
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1880        force  it  on  to  a  hearing  in  default  of  notice,  because  it  was  not,  in 

"^Z^.  default  of  notice,  to  be  **  proceeded  with ;"  but  if  the  time  was  too 

V.        :  short  to  give  such  notice,  he  was  entitled  to  have  his  appeal 

SuBBET.     entered  at  any  rate  and  respited.  •  The  sessions  could  not  refuse 

q]^P      him  this :  Bex  v.  Ohucestershire.  (1) 

Whether,  if  time  to  give  a  reasonable  notice  before  the  next 
sessions  was  sufficient,  he  was  entitled  in  the  same  way  to  enter 
his  appeal  without  giving  any  notice  at  all  and  to  have  it 
respited,  was  at  one  time  doubted ;  Bex  v.  Yorkshire.  (2)  Ultimately 
it  was  held,  Bex  v.  Staffordshire  (3),  that,  even  if  the  appellant  hod 
had  ample  time  to  give  his  notice,  and  had  nevertheless  refrained 
from  giving  it,  he  still  might  enter  his  appeal,  leaving  it  to  the 
justices  to  respite  it  on  the  ground  of  want  of  reasonable  notice. 
By  this  decision  the  appellant  was  able,  by  lying  by  and  abstain- 
ing from  giving  his  notice  on  the  one  hand,  while  entering  his 
appeal  on  the  other,  to  extend  considerably  the  time  for  **  proceed- 
ing with  "  his  appeal. 

So  far  we  have  dealt  (in  the  case  of  appeals  against  removal) 
with  the  right  of  the  appellant  to  insist  on  entering  his  appeal. 
His  obligation  to  enter  the  appeal  now  remains  to  be  considered. 

If  the  time  of  the  grievance  occurred  so  shortly  before  the  next 
actual  sessions  oa  either,  first,  to  render  it  practically  impossible 
for  the  appellant  to  consider  whether  he  should  even  enter  his 
appeal  at  all,  or,  secondly,  to  leave  no  time  for  him  to  give  the 
number  of  days'  notice  which  was  necessary  according  to  the 
practice  of  the  sessions :  Was  he  .bound,  nevertheless,  to  enter 
the  appeal  which  could  not  possibly  be  heard ;  or  might  he  pass 
the  sessions  which  stood  literally  next  and  enter  at  the  sessions 
following  ? 

The  first  of  these  two  questions  has  been  answered  in  a  series 
of  cases,  beginning  with  Bex  v.  Yorkshire.  (2)  The  order  of 
removal  there  had  been  made  upon  the  22nd  of  September.  The 
removal  of  the  pauper  was  on  the  5th  of  October.  Hull,  the  place 
to  which  the  pauper  had  been  removed,  is  sixty  miles  from 
Northallerton,  where  on  the  6th  of  October  (the  very  next  day) 
the  sessions  began.  No  appeal  was  entered  at  that  sessions,  and 
on  an  application  to  compel  the  justices  to  receive  an  appeal  on 

(1)  1  Doug.  191.  (2)  8  T.  B.  160.  (3)  7  East,  649. 
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the  Jannary  sessions  following,  the  Court  made  the  rale  absolute        1880 
for  a  mandamus.    By  **  next  sessions/'  said  the  Court,  the  statute   The  Qubkn 
of  Car.  II.  must  have  meant  "  the  next  possible  sessions."  Justiots  o» 

This  language  was  followed  and  amplified  in  Bex  v.  Flint"  Subset. 
i&tre.  (1)  The  order  of  removal  there  was  dated  on  the  24th  of  q.  b.  d. 
September,  and  executed  on  Monday,  .the  3rd  of  October,  at 
4  P.H.,  at  Leek,  which  is  fifty-four  miles  from  Mold,  where  on 
Thursday,  the  6th  of  October,  the  Flintshire  sessions  began.  It 
iras  shewn  that  the  overseer  at  Mold  who  conveyed  the  paupers  to 
Leek  could  only  speak  the  Welsh  language,  and  that  the  overseer 
at  Leek  who  received  them  could  not  understand  him,  and  that 
nearly  a  week  elapsed  before  the  parish  of  Leek  could  gain  any 
information  respecting  the  settlement  of  the  paupers.  And 
though  the  sessions  actually  began,  on  Thursday,  they  usually 
began  on  Tuesday,  and  the  overseer  of  Leek  might  fairly  believe 
that  they  would  begin  on  the  very  next  day  after  the  execution  of 
the  order.  The  Court  of  King's  Bench  held  that  it  was  not 
neoessary  that  the  appeal  should  be  entered  on  the  6th  of  October. 
'  We  ought  not,"  said  Lord  Kenyon,  '^  to  decide  hastily  against 
the  words  of  an  Act  of  Parliament,  but  some  reasonable  time 
ODght  to  be  given  to  the  parish  appealing,  to  enable  them  to 
ioqnire  whether  or  not  it  will  be  proper  to  enter  an  appeal." 

In  Bex  V.  Essex  (2)  a  similar  view  was  adopted.  There  the 
order  for  removal  was  made  on  Tuesday,  the  8th  of  July,  and 
served  at  noon  on  Saturday.  The  distance  between  the  respondent 
and  appellant]  parishes  was  twenty-four  miles,  and  the  appellant 
parish  was  distant  thirty-seven  miles  from  Chelmsford,  where  on 
the  next  Tuesday  the  sessions  opened.  The  judgment  of  Lord 
Ellenborough  is  as  follows:  ^^The  statute  of  Car.  IL  certainly 
directs  the  appeal  to  be  at  the  next  quarter  sessions,  but  that  must 
mean  the  next  practicable  sessions.  The  parish  officers  must 
have  a  reasonable  time  allowed  them  to  make  the  necessary 
inquiries,  that  they  may  judge  of  the  propriety  of  appeals  or  not 
They  are  not  bound  to  devote  Sunday  to  such  a  purpose.  They 
have  had  only  one  entire  day,  i.e.,  the  Monday,  to  get  the 
oecesaary  information  and  to  consider  whether  they  will  appeal  or 
not,  and  that  in  my  judgment  is  not  sufficient." 

<1)  7  T.  R.  200.  (2)  1  B.  &  A.  210. 
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1880  It  foUowB  from  the  above  cases,  that  the  words  ^  next  sessions  *' 

~Thb  Qvexn  ^^t  be  construed  so  as  to  afford  to  the  appellant  not  only  an 

*•         opportunity  of  entering  his  appeal^  bat  a  reasonable  time  to 

BuBBKY.     consider  whether  he  should  enter  it  or  not    But  it  still  might 

^liTiTD.     be  the  case  that,  even  if  he  had  time  to  decide  as  to  entering  it, 

it  was  impossible  for  him  (owing  to  the  length  of  reasonable 

notice  required  by  the  practice  of  the  sessions)  to  give  the 

requisite  notices  in  time.    What  was  the  duty  of  the  appellant 

«under  such  circumstances?    Was  he  bound  at  all  hazards  to  enter 

his  appeal,  even  though  owing  to  the  want  of  notice  the  case 

could  not  be  tried?    Or  might  he  pass  over  that  sessioos  as 

impracticable,  and  wait  till  the  sessions  following  ? 

Different  ansvrers  at  different  times  vrete  given  by  the  Courts 
to  this  question.  In  Bex  v.  Herefordahire  (1)  the  King's  Bench 
held  that  the  proper  course  under. such  circumstances  was  to 
enter  and  have  the  appeal  respited.  On  Friday,  the  18th  of 
April,  the  order  was  made.  It  was  executed  on  Saturday,  the 
.19th,  and  on  the  Tuesday  following,  the  22nd,  the  Easter  sessions 
were  held  at  Hereford,  twenty  miles  distant.  The  parish,  not 
having  appealed  at  these  sessions,  the  ju^ices  of  the  Midsummer 
sessions  refused  to  receive  the  appeal.  The  following  is  the 
judgment  of  Lord  Eeayon,  C.J.: — ^'^The  words  of  the  Act  of 
Parliament  are  very  strong,  and  they  require  the  api>eal  to  be 
made  at  the  sessions  next  after  the  grievance.  Where  indeed  an 
order  of  removal  has  been  made  some  time  before,  and  only 
executed  a  very  short  time  before  the  sessions,  so  that  there  was 
no  possibility  of  appealing  to  those  sessions,  this  Court  has 
interfered  by  granting  a  mandamus  to  compel  the  jurtices  at  the 
following  sessions  to  receive  the  appeal,  because  the  words  *  next 
sessions V mean  the  'next  possible  sessions:'  Bex  v«  Jueiieea  of 
Yorkshire.  (2)  But  this  is  a  very  different  case ;  for  there  were  two 
intervening  days  after  the  execution  of  the  order  and  before  the 
Easter  sessions ;  and  if  there  was  not  sufficient  time  before  those 
sessions  to  give  reasonable  notice  of  appeal,  the  appeal  might 
have  been  then  entered  and  adjourned  according  to  the  statute, 
9  Geo.  1,  c.  7,  s.  8." 

That  it  was  the  duty  of  the  appellant  to  enter  and  respite,  even 

(I)  3  T.  R.  604.  (2)  1  Doug.  191. 
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if  therd  was  no  time  for  him  to  give  the  notices,  provided  he  had        l^so 
tiooe  enough  to  enter,  was  also  treated  as  the  correct  law  in  Bex   the  QcecT 
T.  BvchinghamBhire  (1) ;  Rex  v.  Staffordshire,  (2)    But  this  doctrine  j^g^^ra  op 
has  been  questioned,  and  it  has  been  held  in  later  times  that  it     Subhbt. 
IS  unnecedsary  to  enter  for  the  purpose  of  adjournment  any  case     Q.  B.  D. 
which  it  is  impossible  (consistently  with  the  sessions'  practice  as 
to  notice)  to  have  heard :  Becc  v.  Southampton.  (3) 

An  entry  under  such  circumstances  becomes  a  mere  useless  for^ 
mality :  Bex  v.  Kent  (4) ;  Bex  v.  Devon  (5)  ;  see  also  per  Montague 
Smith,  J.,  Liverpool  United  Gas  Co,  v.  Everton.  (6)  The  case  of 
Bez  V.  Torkahire  (jf),  if  the  facts  are  carefully  considered,  is  not 
isconsistent  with  this  view,  and  the  suggestion  to  the  contrary 
contained  in  the  judgment  is  not  necessary  to  the  decision. 

An  appellant  cannot,  by  any  conduct  on  his  part,  make  im- 
practicable the  sessions  which  otherwise  are  the  next  practicable 
sessions:  Beg.  v.  Sussex  (8),  Beg.  v.  Yorkshire  (9),  and  Bex  v. 
Yorkshire.  (10)  But  unless  the  proper  notices  can  be  given, 
and  the  appeal  tried,  the  better  view  would  seem  to  be  that  it 
is  not  requisite  to  go  through  the  ceremony  of  entering. 

It  will  be  seen  that  the  authorities  we  have  examined  still 
leave  undecided,  in  the  case  of  appeals  against  removals,  a  point 
analogous  to  that  which  arises  in  the  case  before  us  of  an  appeal 
agaimst  a  rate ;  namely,  what  is  the  law  if  the  execution  of  an  order 
of  removal  is  sufficiently  early  to  admit  of  an  actual  entry  of  the 
appeal,  and  sufficiently  early,  if  acted  on  forthwith,  to  allow  of 
the  necessrary  notice  being  given,  but  not  sufficiently  early  to 
giTe  the  appellant  a  reasonable  time  to  consider  whether  to ' 
appeal  or  submit.  Was  he  bound  at  least  to  enter  his  appeal  ? 
Mast  the  term  ^ next  sessions"  be  construed,  so  as  to  allow  a 
party  aggrieved  not  merely  the  number  of  days  requisite  for  his 
notices,  but  in  addition  a  reasonable  time  to  determine  whether 
sQch  notices  should  be  giren,  by  analogy  to  the  decisions  which 

(1)  3  East,  343.  (7)  4  M.  <&  S.  327. 

(2)  7  East,  649.  (8)  4  B.    &   S.   966,  at    p.  987 ; 

(3)  6  M.  &  S.  394.  34  L.  J.  (N.S.)  (M.C.)  69. 

(4)  8  B.  &  C.  639.  (9)  E.  B.  &  E.  713 ;  27  L.  J.  (N.S.) 

(5)  8  B.  &  C.  640.  (M.C.)  269. 

(6)  Law  Rep.  6  C.  P.  423.  (10)  3  T.  R.  150. 
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1880        have  held  (apart  from  all  question   of  notice),  that   he  ought 

TbeQuexet  ^o  haye  some  time  to  look  about  him  and  determine  whether 

Justices  of  ^^  ®^^^^  enter  his  appeal  ?     In  the  case  of  Liverpool  United 

SuBBBT.      Qas  Co.  V.  Everton  (1),  it  was  assumed  that  the  law  possibly 

Q.  B.  D.     might  be  that  he  ought  to  have  such  extra  time  in  addition  to 

the  time  necessary  for  his  notices ;  biat  the  point  has  never  been 

expressly  decided.    We  should  be  prepared,  if  necessary,  in  the 

case  of  an  appeal  against  an  order  of  removal  to  adopt  the  view 

that  reasonable  breathing  time,  so  to  speak,  must  be  allowed  to 

the  aggrieved  party. 

We  have  hitherto,  however,  dealt  only  with  the  law  relating 
to  appeals  against  removals.  The  present  case  is  one  of  an 
appeal  against  a  rate  and  depends  on  separate  statutes,  the  history 
of  which  is  not  wholly  dissimilar  to  those  we  have  just  examined. 
All  appeals  are  the  creation  of  statutes,  and  the  right  of  appeal 
against  a  rate  begins  with  43  Eliz.  c.  2,  s.  6,  by  which  an  appeal 
against  a  rate  is  given  to  any  subsequent  quarter  sessions.  To 
control  this  licence  of  appeal  17  Geo.  2,  c.  38,  s.  4,  was  passed 
which  is  as  follows : — 

**  And  be  it  further  enacted  that  in  case  any  person  or  persons 
shall  find  him,  her,  or  themselves  aggrieved,  by  any  rate  or 
assessment  made  for  the  relief  of  the  poor,  or  shall  have  any 
material  objection  to  any  person  or  persons  being  put  on  or  left 
out  of  such  rate  or  assessment,  or  to  the  sum  charged  on  any 
person  or  persons  therein,  or  shall  have  any  material  objection  to 
such  account  aforesaid,  or  any  part  thereof,  or  shall  find  him,  her, 
or  themselves  aggrieved  by  any  neglect,  act,  or  thing  done  or 
omitted  by  the  churchwardens  and  overseers  of  the  poor,  or  by 
any  of  his  Majesty's  justices  of  the  peace,  it  shall  and  may  be 
lawful  for  such  person  or  persons  in  any  of  the  cases  aforesaid, 
giving  reasonable  notice  to  the  churchwardens  or  overseers  of 
the  poor  of  the  parish,  township,  or  place,  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace  for  the  county,  riding, 
division,  corporation,  or  franchise,  where  such  parish,  township,  or 
place  lies;  and  the  justices  of  the  peace  there  assembled,  are 
hereby  authorized  and  required  to  receive  such  appeal,  and  to 
hear  and  finally  determine  the  same ;  but  if  it  shall  appear  to  the 

(1)  Law  Hep.  6  C.  P.  423. 
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said  justices  that  reasonable  notice  was  not  given,  then  they  shall        1880 
adjoom  the  said  appeal  to  the  next  quarter  sessions,  and  then  and  thb  Quecv 
there  finally  hear  and  determine  the  same ;  and  the  said  justices  j^g^j^'^s  of 
may  award  and  order  to  the  party  for  whom  such  appeal  shall  be     Subbet. 
determined,  reasonable  costs,  in  the  same  manner  that  they  are     Q  B.  d. 
empowered  to  do  in  case  of  appeals  concerning  the  settlement  of 
poor  persons,  by  an  Act  made  in  the  8th  and  9th  years  of  King 
William  III.,  entitled  "  An  Act  for  supplying  some  defects  in  the 
iaws  for  the  relief  of  the  poor  of  this  kingdom." 

Several  obserrations  arise  on  this  section.  In  the  first  place  no 
length  of  notice  is  prescribed ;  the  reasonableness  of  the  notice  in 
each  case  is  left  to  the  sessions.  In  the  second  place  the  giving 
of  a  reasonable  notice  is  not  made  by  the  section  (as  is  sometimes 
done  in  other  Acts  of  Parliament)  a  condition  precedent  to 
entering  the  appeal.  An  appeal,  it  has  been  held  may  be  entered 
against  a  rate  even  if  no  notice  at  all  be  given :  Beff.  v.  Lanca" 
diire  (1)  ;  Bex  v.  WUts.  (2)  The  justices  are  bound  in  such  a  case 
to  enter  and  respite  it,  for  **  no  notice."  is  the  same  as  ^' no  reason- 
able notice ; "  and  the  Act  of  12  &  13  Vict,  c  45,  s.  1,  which 
prescribes  a  fixed  notice  of  fourteen  days  instead  of  a  reasonable 
notice,  makes  no  di£ference,  it  would  seem,  in  this  respect :  Beg. 
V.  Eyre.  (3) 

However  short  the  time,  an  appellant  against  a  rate  has  a  right 
(o  enter  his  appeal;  and  the  justices  cannot  refuse  to  receive 
the  appeal,  though  they  are  at  liberty  to  adjourn  it. 

But  was  the  appellant  bound  to  enter,  merely  for  the  purpose 
of  having  the  appeal  respited,  if  there  wc^  not  any  time  even  to 
consider  whether  he  was  justified  in  appealing  or  not?  By 
analogy  to  the  law  with  respect  to  appeals  against  removals  it 
vonld  seem  that  he  was  not  so  bound ;  and  it  has  been  decided  in 
the  case  of  appeals  against  a  rate  that  the  appellant  may  have  fair 
time  to  determine  whether  he  should  enter  his  appeal.  In  Bex  v. 
Suitex  (4)  the  poor  rate  was  allowed  on  Saturday,  the  5th  of 
October,  and  published  on  the  following  day  (Sunday).  On 
Tnesday,  the  8th  of  October,  the  October  sessions  began.    Held 

(1)  8  E.  &  B.  563 ;  27  L.  J.  (N.S.)         (2)  8  B.  &  C.  384. 
(M,C.)  IGl.  .  (3)  6  E.  &  B.  992 ;  7  E.  &  B»  617. 

(4)  15  East,  206. 
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1880       that  Ihej  were  not  the  "  next  sessions/'  as  not  being  the  next 

The  Quken  practicable  sessions  at  which  an  effectual  appeal  could  be  lodged. 

Justices  of   ^^^^  Ellenborougb,  C  J".,  saying  that  "  if  by  the  late  pablicatioa 

ScBHEY.     Qf  the  rate  the  parties  are  driven  into  such  a  narrow  point  of 

Q.  B.  D.     time  as  not  to  be  able  to  make  an  effectual  appeal  at  the  next 

sessions,  those  must  be  considered  the  ^  next '  when  such  appeal 

can  be  made  effectually." 

It  still  remains  to  be  considered :  First,  Whether  it  is  neces- 
sary in  the  case  of  a  rate,  to  enter  the  appeal,  even  if  there  be  not 
sufficient  time  for  the  giving  of  the  notices  ?  Secondly,  Whether 
in  addition  to  the  actual  number  of  days  fixed  by  statute  for  the 
notices,  the  appellant,  before  being  driven  to  enter  his  appeal,  noay 
take  a  reasonable  time  to  consider  whether  such  notices  shall  be 
given  ? 

The  first  question^  was  not  actually  decided  in  Liverpool  Gas  Oo. 
Y.  Everton  (1),  but  the  opinion  both  of  Keating,  J.,  and  Montague 
Smith,  J.,  would  seem  to  be  that  an  entry  under  such  circum- 
stances was  not  necessary. 

We  are  prepared  to  adopt  the  opinion  that  in  such  a  case 
an  entry  is  a  ceremony  which  may  be  omitted  without  infringing 
on  the  Act.  The  next  sessions  means  in '  our  opinion  the  next 
sessions  on  which  an  effectual  trial  can  be  had,  and  for  which 
proper  notices  can  be  given.  We  prefer  the  authorities,  which  in 
the  cases  of  removal  have  so  held,  to  the  authorities  which  imply 
the  contrary,  see  Bex  v.  Kent  (2),  and  Bex  v.  Devon  (3) ;  and  we 
see  no  reason  why  a  similar  interpretation  should  not  be  extended 
to  the  statutes  regulating  appeals  against  a  rate. 

The  second  question  is  also  left  without  any  judicial  decision. 
All  that  was  determined  in  the  case  of  Liverpool  Gas  Co.  t. 
Everton  (1)  is  that  six  days  for  consideration  was,  in  any  case, 
an  unreasonable  time,  to  which  the  appellant  was  not  entitled. 

We  are  of  opinion,  however,  upon  principle,  that  the  appellant 
against  a  rate  is  entitled,  before  he  enters  his  appeal,  or  gives  his 
notices,  to  have  some  fair  and  reasonable  time  to  consider  his 
position,  and  make  up  his  mind  whether  he  shall  take  the  first 
step  towards  appealing,  by  giving  the  necessary  notices  prescribed 

(1)  lAW  Rep.  6  C.  P.  414.  (2)  8  B.  &  0.  639. 

(3)  8  B.  &  C.  640. 
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by  17  Geo.  2,  c  38,  and  to  consider  the  grounds  on  whicli  such        i^o 
appeal  ia  to  be  based,  which  groands  ^by  12  &  13  Vict.  c.  45,  are  IdeoQuw 
to  be  specified  in  the  notice.    On  the  trial  of  the  appeal  hd  is   *     ^' 
precluded  by  the  statute  from  going  in  the  absence  of  amendment     Svbbey. 
into  any  other  ground  of  appeal  besides  those  set  forth  in  such     q.  b.  d. 
Botioe.    Is  he  to  have  no  time  to  reflect  upon  the  grounds  by 
which  he  is  to  be  bound  ?   Or  is  his  only  alternative  to  go  through 
the  form  of  entering  an  appeal  for  a  sessions  at  which  it  cannot 
he  beard? 

We  see  no  substantial  ground  for  making  a  distinction  in  this 
respect  between  the  case  of  appeals  against  removal  and  appeals 
against  a  rate.  It  is  true  that  it  is  even  more  important  in  the 
case  of  a  rate  than  in  the  case  of  a  removal,  that  appeals  should 
he  prosecuted  promptly,  so  that  the  public  authorities  should  not 
he  left  in  uncertainty  whether  the  rate  is  to  be  attacked  or  not. 
Bat  the  authorities  have  in  their  power  the  means  of  preventing 
all  possible  inconvenience  in  this  respect,  by  taking  care  so  to 
pablish  a  rate  as  to  enable  all  appellants  to  have  breathing  time 
to  look  about  them,  and  consider  and  frame  their  grounds  of 
appeal. 

The  next  actual  sessions  are  not  as  it  seems  to  us  practically 
possible  where  there  is  no  time  for  intelligent  and  reasonable 
action  as  to  the  notices  and  grounds  of  appeal.  In  adopting  this 
extension  of  the  words  of  the  statute,  it  seems  to  us  that  we  are 
only  following  and  giving  effect  to  the  liberal  interpretation 
which  has  been  placed  on  this  and  similar  Acts  of  Parliament  by 
anthorities  ranging  over  nearly  a  century. 

It  remains  to  be  considered  whether  Messrs.  Smith  &  Son,  the 
present  appellants,  have  had  such  a  reasonable  margin  of  time  for 
the  giving  of  their  notices  and  grounds  of  appeal  as  we  think  the 
tme  interpretation  of  the  Act  of  Parliament  requires. 

We  are  of  opinion  that  thej  had  not.  On  the  Sunday  the  rate 
was  published.  The  Monday  was  the  last  day  for  the  giving  of 
the  notices.  K  Messrs.  Smith  &  Son  are  entitled  to  any  breathing 
time  after  the  publication  of  the  rate,  we  think  it  would  be  idle  to 
oontend  that  this  one  broken  day  was  sufiScient  to  enable  any 
reasonable  person  to  take  intelligent  action  about  the  notices  and 
grounds  of  appeal.    The  fact  that  Messrs.  Smith  &  Son  were  aware 
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1880       on  the  20  th  of  February  that  their  bookstalls  were  indaded  in  the 

The  Qujekn"  Valuation  list,  and  had  on  the  26th  of  February  giren  notices  of 

J  OTicEg  OF   otj^ctions  to  the  list  which  were  not  successful,  does  not,  we  think, 

SuBBEY.     make  this  short  space  of  part  of  one  day  sufiScient  if  it  be  other- 

Q.  B.  D.     wise  insufficient. 

And  we  are  of  opinion  accordingly  that  the  rule  should  be 
made  absolute. 

Rtile  absolute. 

Solicitors  for  appellants :  Bogerson  dt  Ford. 
Solicitor  for  respondents :  G.  W.  Barnard. 


Dec,  1.       DEBENHAM,  Appkllast;  THE  METROPOLITAN  BOABD  OF  WORKS, 
Q  jj  ^  Rbspondsnts. 

Metropolitan  BuUding  Act,  1855  (18  A  19  Vict.  c.  122),  PaH  11.^  m.  73,  97 
— Dangerous  Structure — Party  WaU — Complaint  against  one  Oumer — 
Expenses  incurred  hy  Board  of  Works  ^Beasonableness  of  Charges. 

A  structure  within  the  metropolis  having  been  surveyed  by  the  Board  of 
Works  under  18  &  19  Vict.  c.  122,  ss.  69,  73,  an  order  was  made  by  a  magistrate 
for  the  owner  to  take  down  or  otherwise  secure  the  party  walls.  Upon  his  (default 
the  board  themselves  executed  the  works  and  took  out  a  summons  against  the 
owner  for  the  expenses  incurred : — 

;'  Meld,  first,  that  upon  the  hearing  of  such  summons  the  owner  could  not  object 
to  his  being  made  liable  for  expenses  actually  incurred,  by  merely  shewing  that 
they  included  items  which  were  in  excess  of  the  market  price  of  labour  and 
materials  at  the  date  of  the  execution  of  the  works.  Secondly,  that  he  could  not 
*  require  that  the  other  owners  of  the  party  walls  should  be  summoned  in  order  that 
the  expenses  might  be  distributed  among  them. 

Case  stated  by  a  metropolitan  police  magistrate  under  20  &  21 
Vict.  c.  43. 

1.  The  appellant  is  owner  of  premises  No.  8,  Great  Queen 
Street,  Long  Acre,  Middlesex. 

2.  In  November,  1878,  the  appellant  took  down  the  house  then 
upon  the  premises  with  the  exception  of  the  west  and  east  party 
walls  respectively  separating  the  premises  on  the  west  from 
premises  known  as  No.  9,  Great  Queen  Steeet^  and  on  the  east 
from  premises  known  as  No.  7,  Great  Queen  Street. 
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3.  On  the  9tli  of  Jannary,  1879,  an  order  was  made  by  a  metro-  I88O 
politan  police  magistrate  that  the  appellant  should  take  down  the  ~DifflESHA» 
party  wall  on  the  west  side  as  far  as  cracked,  bulged,  or  otherwise 
defectiTe,  or  otherwise  secure  the  same  to  the  satisfaction  of  the 
surveyor  appointed  by  the  Metropolitan  Board  of  Works.  (1)  An 
order  in  the  like  terms,  or  to  the  like  effect,  was  at  the  same  time 
made  upon  the  owner  or  occupier  of  No.  9,  Great  Queen  Street. 

4.  Neither  the  appellant,  nor  the  owner  or  occupier  last 
mentioned,  having  complied  with  the  order,  the  board  subsequently 
ia  March,  1879,  entered  and  took  down  the  party  wall  on  the 
vest  side. 

5.  On  the  18th  of  March,  1879,  the  board  by  notice  in  writing 
required  the  appellant  to  underpin,  repair,  or  otherwise  secure  the 
east  party  wall  aforesaid  as  far  as  loose,  decayed,  or  otherwise 
defectiTe.  Also  to  shore  up  the  wall  with  three  sets  of  raking 
shores  immediately.  A  notice  to  the  like  effect  was  at  the  same 
time  served  by  the  board  upon  the  owner  or  occupier  of  No.  7, 
Great  Queen  Street. 

6.  Neither  the  appellant,  nor  the  owner  or  occupier  last  men- 
tioned, having  complied  with  the  notice,  the  board  subsequently,  in 
March,  1879,  entered  the  appellant's  premises.  No.  8,  Great  Queen 


(1)  By  18  &  19  Vict.  c.  122,  Part  IL, 
s.  63 :  If  the  owner  or  occnpier  to  whom 
notice  is  given  as  last  aforesaid  (i.e., 
to  take  down,  secure,  or  repair  a 
<laiigen>u8  structure),  fsiU  to  comply 
vith  such  notice  the  commissoners 
(now  the  Board  of  Works)  may  make 
complaint  before  a  justice  of  the  peace ; 
aad  it  shall  be  lawful  for  such  justice 
to  order  the  owner  of  any  such  struc- 
ture to  take  down,  repair,  or  otherwise 
Becare  ....  such  structure,  or  such 
part  thereof  as  appears  to  him  to  be  in 
i  dangerous  state,  within  a  time  to  be 
filed  by  such  justice  ;  and  in  case  the 
same  is  not  taken  down,  repaired,  or 
otherwise  secured  within  the  time  so 
limited,  the  said  commissioners  may 
with  all  couTenient  speed  cause  all,  or 
%  much,  of  such  structure  as  is  in  a 
dangerous  condition  to  be  taken  down, 

TouTL 


repaired,  or  otherwise  secured,  in  such 
manner  as  may  be  requisite;  and  all 
expenses  incurred  by  the  commissioners 
in  respect  of  any  dangerous  structure 
by  virtue  of  this  Act  shall  be  paid  by 
the  owner  of  such  structure,  but  with- 
out prejudice  to  his  right  to  recover 
the  same  from  any  lessee  or  other  person 
liable  to  the  expenses  of  repairs. 

By  8.  97 :  Where  it  is  hereby  de- 
clared that  expenses  are  to  be  borne  by 
the  owner  of  any  premises  (including 
in  the  term  **  owner  "  the  adjoining  and 
building  owner  respectively),  the  fol- 
lowing rules  shall  be  observed  with 
respect  to  the  payment  of  such  ex- 
penses. 

(2.)  If  there  are  more  owners  than 
one  every  owner  shall  be  liable  to  con- 
tribute to  such  exfenscs  in  proportion 
to  his  interest 

2 
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Street,  and  erected  three  sets  of  raking  shores  against  the  east 
party  wall. 

.  7.  On  the  6th  of  May,  1879,  an  order  was  made  by  another 
magistrate  that  the  appellant  should  "  take  down,  underpin,  or 
repair  the  party  wall  aforesaid,  as  far  as  loose,  decayed,  or  other- 
wise defectiTe,  or  otherwise  secure  the  same  to  the  satisfaction 
of  the  surveyor  appointed  by  the  board." 

8.  The  appellant  did  not  comply  with  the  order  in  respect  of 
taking  down  or  underpinning,  but  he  repaired  the  party  wall,  in 
so  far  as  loose,  decayed,  or  otherwise  defectiTe,  and  otherwise 
secured  the  same  to  the  satisfaction  of  the  surTeyor. 

9.  On  the  4th  of  October  the  board  demanded  of  the  appellant 
the  sum  of  551.  Ida.  6d.,  in  accordance  with  an  accoant  transmitted 
with  the  demand.  The  account  consisted  amongst  others  of  an 
item  of  14Z.  Ss.  2d.  in  respect  of  expenses  incurred  in  taking  down 
the  west  party  wall,  and  an  item  of  377.  128.  4c2.  in  respect  of 
expenses  incurred  in  shoring  the  east  party  wall. 

On  the  9th  of  April,  1880,  a  summons  by  the  board  in  respect 
of  the  551.  19d.  6d.,  which  the  appellant  had  on  demand  neglected 
to  pay,  was  heard  before  the  magistrate  who  stated  the  case. 

11.  Upon  the  hearing  the  magistrate  was  of  opinion  that  he 
^as  bound  under  the  Metropolitan  Building  Act,  1855,  to  make 
:an  order  for  the  full  amount  claimed  by  the  board,  it  having  been 
proved  that  the  board  had  incurred  expenses  to  that  amount  under 
a  contract  which  they  had  entered  into  for  such  M'orks,  though 
the  contract  price  was  at  the  time  of  executing  the  work  aforesaid 
in  excess  of  the  then  market  price;  but  he  considered  that  he  was 
not  empowered  to  reduce  the  amount  of  the  expenses  actually 
incurred  by  the  board  under  the  circumstances  above  mentioned, 
and  thereupon  made  an  order  for  the  full  amount  claimed. 

12.  He  further  held  that  he  could  not,  as  was  contended  on  the 
part  of  the  appellant,  deduct  any  sum  that  might  be  due  by  way 
of  contribution  from  the  owners  or  occupiers  of  Nos.  7  and  9,  neither 
of  such  owners  or  occupiers  having  been  summoned  to  appear,  or 
having  appeared  before  him,  and  no  evidence  having  been  given 
to  enable  him  to  determine  the  proportions,  if  any,  which  such 
owners  or  occupiers  ought  to  contribute. 

13.  The  question  for  the  opinion  of  the  Court  was  whether  the 
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Older  for  the  payment  of  the  amount  of  55Z.  19d.  6(2.  was  upon  the 

facts  stated  properly  made. 

• 

Leadham,  for  the  appellant  First,  18  &  19  Vict.  c.  122,  s.  97, 
sab-8.  2,  requires  that  where  there  are  more  owners  than  one, 
every  owner  shall  be  liable  to  contribute  to  the  expenses,  and  the 
magistrate  ought  to  hare  required  the  other  owners  to  be  sum- 
moned,  in  order  that  the  expenses  might  be  distributed  among 
them.  The  complaint  was  defective  for  not  including  them. 
Secondly,  the  facts  shew  that  the  charges  were  unreasonable,  and 
the  appellant  had  a  right  to  object  to  them.  Bayley  y.  TTi^ 
hinton  (1),  where  under  a  similar  provision  in  the  Public  Health 
Act,  1848^  it  was  held  that  there  could  be  no  arbitration  as  to 
whether  the  expenses  were  properly  incurred  by  the  board,  may 
be  relied  on  by  the  respondents ;  but  Willes,  J.,  in  his  judgment, 
expressly  states  that,  according  to  the  ordinary  rule,  '^  expenses 
incurred  "  would  mean  expenses  ^^  reasonably  incurred." 

Biron,  for  the  respondents^  was  not  heard. 

Lord  Colebidoe,  C.J.  I  think  the  magistrate  was  right  on 
both  points.  The  first  question  ^is  whether,  in  ascertaining  the 
expenses  of  the  board  under  18  &  19  Vict.  c.  122,  he  should  have 
awarded  a  less  sum  than  that  claimed,  because  if  there  had  been 
no  general  contract  between  them  and  their  builder,  the  work 
might  have  been  done  at  a  less  price.  There  is  nothing  to  shew 
that  the  contract,  when  entered  into  by  the  board,  was  an 
onreasonable  one,  or  that,  having  regard  to  the  price  of  labour 
when  it  was  made,  it  was  not  effected  upon  moderate  terms. 
I  think,  therefore,  that  the  magistrate  was  bound  to  make  his 
order  for  the  expenses  in  question.  The  second  point  is  whether 
he  ought  to  have  had  before  him  any  person  other  than  the  owner 
of  the  dangerous  structure,  inasmuch  as  part  of  this  structure  was 
made  up  of  party  walls,  in  which  other  persons  must  necessarily 
have  been  interested.  I  think  he  was  not  bound  to  have  such 
peiBons  before  him.  The  policy  of  the  Act  is  that  dangerdus 
structures  should  be  made  safe  by  shoring  them  up  or  pulling 
them  down,  as  may  be  necessary;  and  the  only  argument  for 

(1)  33  L.  J.  (M.C.)  161. 
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DsBENHAM  founded  on  s.  97,  by  which  it  is  enacted  that^  where  expenses  are- 
to  be  borne  by  the  owner  of  the  premises,  including  in  the  term 
"  owner  "  the  owner  of  the  adjoining  building,  certain  rules  shall  be 
followed,  by  one  of  which,  if  there  are  more  owners  than  one,  OTory 
owner  shall  be  liable  to  contribute  to  such  expenses  in  proportion 
to  his  interest.  I  do  not  doubt  that  the  different  owners  of  a  party 
wall  might  be  within  this  section ;  but  I  can  find  nothing  in  the 
interpretation  clause  to  shew  that  before  the  order  is  made  upou 
the  owner  of  a  dangerous  structure  all  the  owners  must  be  brought 
before  the  magistrate.  Such  a  construction  would  defeat  the  main 
object  of  the  legislature — that  dangerous  structures  should  not 
cause  mischief  to  the  public,  but  should  be  summarily  dealt 
with.  The  appellant  must  be  left  to  get  contribution  from  hL» 
co-owners. 

Field,  J.,  concurred. 

Judgment  far  the  responderds. 

Solicitor  for  appellant :  T.  O.  Bvilen. 
Solicitor  for  respondents :  22.  Ward. 


Dee,  1. 

(C.  A) 
O.  p.  D. 


[IN  THE  COURT  OF  APPEAL.] 

CARTER  V.  STUBBS. 

Practice — Order  diemisaing  Action  for  want  of  Prosecution  —  JjppeaJ  /rom 
Order — Power  to  enlarge  Time — Order  LVIl,^  rule  6. 

A  judge  has  jarlsdiction  under  Order  LVII.,  rule  6»  to  enlarge  the  time  for 
appealing  against  an  order  dismissing  the  action  for  uant  of  prosecution,  even 
after  the  order  has  taken  effect  and  the  action  has  therefore  become  dismissed  ; 
and  he  has  also  jurisdiction  when  he  has  so  enlarged  the  time  for  appealing  to 
vary  or  amend  the  order  dismissing  the  action,  and  in  the  exercise  of  such  juris- 
diction his  discretion  is  not  limited  by  any  fixed  or  arbitrary  rules. 

This  was  an  action  against  the  defendant,  as  ezecatrix  of  the 
will  of  her  late  husband,  Thomas  Stabbs,  deceased,  to  recover 
moneys  alleged  to  be  doe  to  the  plaintiff.  In  the  course  of  such 
action  fhe  defendant  delivered  interrogatories  for  the  plaintiff  to 


V. 

Stubbs. 
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aDswer,  and  on  the  17th  of  June,  1880,  Master  Francis  made  an       isso 

order  ordering  that  if  the  answer  to  the  interrogatories  was  not  filed      cab™ 

in  seTen  days  the  action  should  be  dismissed  with  costs  for  want 

of  prosecution.    The  plaintiff  swore  his  affidavit  in  answer  to  the 

uiterrogatories  on  the  24th  of  June,  but  the  same  was  not  filed     o.  P.  d. 

until  the  25th  of  June,  when  the  seven  days  limited  by  the  order 

had  expired,  and  the  action  was,  therefore,  at  an  end.   Afterwards, 

on  the  9th  of  July,  Master  Gordon  made  an  order  that  the  order 

of  Master  Francis  of  the  17th.  of  June  should  be  rescinded,  and 

that  the  plaintiff  should  have  a  week's  further  time  to  deliver 

notice  of  trial.    The  defendant  took  out  a  judge's  summons  to 

haye  the  said  order  of  Master  Gordon  discharged,  which  came 

before  Hawkins,  J.,  who  adjourned  the  same  to  the  4th  of  November, 

and  in  meantime,  namely,  on  the  20th  of  July,  made  two  orders, 

by  the  first  of  which  he  ordered  that  the  time  for  appealing  against 

the  said  order  of  Master  Francis,  of  the  17th  of  June,  should  be 

extended  till  the  17th  of  August,  and  by  the  other  he  ordered 

that  sQch  order  of  Master  Francis  should  be  varied  by  substituting 

fourteen  days  for  seven  days  as  the  time  limited  for  the  plaintiff's 

filing  his  afiidavit  in  answer  to  the  interrogatories.  The  defendant 

appealed,  and  on  the  hearing  of  the  appeal  the  Common  Pleas 

Dirision  set  aside  the  order  of  Master  Gordon  of  the  9th  of  July, 

but  affirmed  the  two  orders  of  Hawkins,  J.,  of  the  20th  of  July. 

GoiUdy  for  the  defendant,  moved  to  set  aside  so  much  of  the 
Older  of  the  Common  Pleas  Division  as  directed  that  the  two 
orders  of  Hawkins,  J.,  should  be  affirmed.  The  learned  judge 
had  no  jurisdiction  to  make  those  orders,  as,  after  the  seven  days 
had  expired,  limited  by  the  order  of  Master  Francis  for  answering 
the  interrogatories,  the  action  was  dead :  Whistler  v.  Hancock  (1) ; 
WaUiB  V.  Hepburn  (2) ;  King  v.  Davenport.  (3) 
[Bbett,  L.  J.,  referred  to  Burke  v.  Booney.  (4)  ] 
That  case  is  distinguishable  from  the  present.  There  the  con- 
dnet  of  the  derk  of  the  defendant's  solicitor  had  raised  an  equity 
against  the  defendant,  and  there  was  a  mistake  in  the  form  of  the 
order  dismissing  the  action,  there  being  two  actions,  and  it  bebg 

(1)  3  Q.  B.  D.  83.  (3)  4  Q.  B.  D.  402. 

(2)  3  Q.  B.  D.  84,  n.  (4)  4  0.  P.  D.  226. 
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1^0        doubtful  to  which  the  order  applied.    It  is  true  that  Order  LVIL^ 

Cabtxb     rule  6,  gives  a  very  extensive  power  to  the  Court  or  judge  to 

grj^^BB.     enlarge  the  time,  but  in  this  case  the  Statute  of  Limitations 

fO~A '^      would  apply  now  if  a  fresh  action  were  brought,  the  time  limited 

0.  P.  D.     by  it  haying  run  out  since  the  action  was  dismissed  by  the  order 

of  Master  Francis,  and  Doyle  y.  Kaufman  (1)  is  an  authority  that, 

where  the  action  has  become  barred  by  the  Statute  of  Limitations^ 

the  Court  will  not,  under  Order  LYII.,  rule  6,  enlarge  the  time 

for  renewal  of  the  writ  of  summons.    There  are  also  several  cases 

which  shew  that  the  Courts  will,  in  the  exercise  of  their  discre* 

tion,  refuse  to  enlarge  the  time  for  appealing  unless  the  applicant 

has  been  misled  by  the  conduct  of  the  other  party,  which  has 

raised  therefore  an  equity  against  such  other  party,  or  there  has 

been  some  inevitable  accident :  IntertuUional  Financial  Soeiety  y. 

City  of  Moscow  Oas  Company  (2) ;  McAndrew  y.  Barker  (3) ;  In 

re  Mansel,  Ehodes  v.  Jenkins  (4)  and  Blyth  v.  Young.  (5) 

Beidy  for  the  plaintiff,  was  not  called  upon. 

Lord  Selbgrne,  L.C.  On  the  point  of  jarisdiction  I  have  no 
doubt.  I  cannot  find  any  foundation  for  the  suggestion  that 
Mr.  Justice  Hawkins  had  no  jurisdiction  to  make  the  order  of 
the  20th  of  July  last.  The  cases  of  Whistler  y.  Hancock  (6)  and 
Wallis  V.  Eepburn  (7)  are  very  different  from  the  present  one. 
In  those  cases  the  order  dismissing  the  action  was  in  force  and 
not  appealed  against,  and  also  there  was  no  application  to  enlarge- 
the  time  for  appealing,  but  some  other  orders  were  asked  to  be 
made  for  extending  the  time  for  doing  something  in  the  action, 
and  it  was  there  held  rebus  existentibus  that  there  was  no  power 
to  make  such  orders,  as  the  action  was  no  longer  in  existence. 
Those  cases  haye  no  application  here,  where  the  form  of  the 
order  is  for  enlargement  of  the  time  for  appealing  against  the 
order  dismissing  the  action,  and  an  order  of  this  kind  is  within 
the  meaning  of  Order  LYII.,  rule  6,  which  expressly  says  that 
such  enlargement  may  be  ordered  after  the  expiration  of  the  time 
allowed  for  doing  the  act    The  contention  therefore  that  the 

(1)  3  Q.  B.  D.  7 ;  on  appeal,  3  Q.  B.  (4)  7  Ch.  D.  711. 
D.  340.  (5)  13  Ch.  D.  416. 

(2)  7  Ch.  D.  241.  (6)  3  Q.  B.  D.  83. 

(3)  7  Ch.  D.  701.  *  (7)  8  Q.  B.  D.  84,  n. 
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learned  judge  had  not  jurisdiction  to  make  the  order  is  not        l£SO 

supported  by  the  cases  which  have  been  cited.     Then  we  were      Cabieb 

referred  to  cases  in  which,  where  the  party  has  allowed  the  time      stubbs. 

to  pass  for  appealing  from  an  interlocutory  order,  the  question      rn~7"\ 

has  been  whether  there  were    such    special    circumstances  as     C.  l*.  u 

would  induce  the   Court  to  allow  the  appeal  still  to  be  made. 

One  of  those  cases  was  where  a  person  postponed  applying  until 

the  last  moment,  and  then  asked  to  extend  the  time,  when  it 

tamed  out  that  he  had  put  a  wrong  construction  on  the  rule; 

that  was  the  case  of  the  International  Financial  Society  y.  City 

of  Moscow  Gas   Company   (1),  and  there  it  was  decided  that 

where  a  person  had  so  conducted  himself  and  had,  by  construing 

the  rule  erroneously,  made  a  mistake  as  to  the  time  the  Court 

would  not  extend  the  time.    In  all  the  cases  the  Court  looked 

to  the  surrounding  circumstances,  but  in  none  of  them'  did  the 

Court  mean  to  lay  down  a  positive  rule,  or  to  state  absolutely 

all  the  kinds  of  cases  in  which,  and  in  which  only,  the  discretion 

of  the  judge  or  Court  should  be  exercised  to  enlarge  the  time 

for  appealing.    Now  in  the  present  case  the  time  for  appealing 

against  the  order  expired,  but  the  party  against  whom  the  order 

was  made  thought  he  should  be  able  to  comply  with  it  in  time. 

I  consider  that  he  did  so  think,  because  the  affidavit  was  sworn 

by  him  within  the  time  limited,  but  a  slip  was  made  in  not 

putting  what  had  been  so  sworn  at  once  on  the  file  of  the  Court. 

Then  the  proper  step  to  cure  this  was  not  promptly  taken,  but 

ultimately  steps  were  taken  which  resulted  in  the  making  of 

these  orders  of  Mr.  Justice  Hawkins.    I  do  not  think  that  there 

has  been  anything  here  which  should  induce  us  to  overrule  what 

a  learned  judge  in  his  discretion  has  so  done,  and  which  has  been 

afterwards  affirmed  by  a  Divisional  Court. 

Baggallat,  L.  J.  I  am  of  the  same  opinion.  As  regards  the 
order  varying  the  order  of  Master  Francis  as  to  the  time  for  filing 
the  affidavit  I  have  some  doubt  whether  Mr.  Justice  Hawkins 
had  jurisdiction  to  make  it,  but  that  is  immaterial,  provided  the 
other  order  enlarging  the  time  for  appealing  can  be  supported. 
That  depends  on  Order  LVil.,  rule  6,  which  states  that  a  Court 

(1)  7  Cb.  D.  241. 


V, 

Stubbs. 
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1880  or  judge  shall  have  power  to  enlarge  the  time  either  as  fixed  by 
Oabteb  ^^^  rules  or  by  any  order  enlarging  the  time  for  doing  any  act  or 
taking  any  proceeding  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require.  Here  what  was  done  was  to  enlarge  the 
€.  P.  b.  time  for  appealing,  and  therefore  it  was  an  order  within  the 
jurisdiction  of  the  judge  to  make.  The  rule,  moreover,  gives  in 
the  words  I  have  just  read  very  full  discretionary  power ;  indeed, 
I  can  hardly  imagine  a  more  extended  discretion.  Then  as  there 
was  power  to  make  the  order  which  Mr.  Justice  Hawkins  made, 
there  must  be  some  very  strong  reason,  which  I  do  not  see  existing 
here,  to  induce  me  to  overrule  the  discretion  exercised  by  the 
learned  judge. 

Bbett,  L.J.  The  question  is  whether  Mr.  Justice  Hawkins  had 
jurisdiction  to  make  both  the  orders  he  made  on  the  20th  of  July 
last.  I  think  he  had,  under  Order  LVIL,  rule  6.  That  rule  is 
in  the  largest  terms,  and  although  the  time  for  appealing  against 
the  order  of  Master  Francis  had  expired  there  was  power  under 
that  rule  to  enlarge  such  time,  as  was  done  by  the  first  of  these 
orders.  The  next  order  was  to  enlarge  the  time  for  answering  the 
interrogatories,  and  there  was,  I  think,  jurisdiction  to  make  that 
after  the  time  for  appealing  had  been  extended.  The  cases  of 
Whistler  v.  Hancock  (1)  and  WaUia  v.  Eejiburn  (2)  were  cited  to 
shew  that  there  was  no  jurisdiction  to  make  these  orders ;  but  in 
those  cases  it  was  held  that  the  Court  had  no  jurisdiction  to  do 
what  they  were  asked  to  do,  because  there  had  been  no  order  in 
either  of  those  cases  to  enlarge  the  time  for  appealing  against 
the  order  dismissing  the  action,  and  that  order  existing  and 
having  taken  effect  the  cause  was  dead.  In  Burke  v.  Booney  (3), 
however,  a  different  course  was  pursued,  and  there  applicatiou 
was  made  by  the  plaintiff,  similar  to  that  which  has  been  made 
here,  to  extend  the  time  for  appealing  against  the  order,  so 
that  he  might  afterwards  get  it  varied  or  set  aside,  and  it  was 
held  that  there  was  jurisdiction  to  extend  the  time.  I  am  dearly 
of  opinion  that  the  decision  in  that  case  was  right,  although 
Whistler  v.  Hancock  (1)  and  WaUis  v.  Hepburn  (2)   were  also 

(1)  3  Q.  B.  D.  88.  (2)  3  Q.  B.  D.  84,  n. 

(3)  4  C.  P.  D.  226. 
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rightly  decided.     Mr.  Justice  Hawkins  had  power  therefore  to       I88O 
make  these  orders.    Then  it  is  contended  that  if  he  had  such      Caje^ 
power  he  exercised  it  wrongly,  and  that  certain  rules  have  been      stubbs. 
laid  down  by  the  judges  in  the  cases  to  which  we  were  referred  for      ,;rTv 
guiding  the  exercise  of  the  discretion  of  the  Court,  and  that  in     u  P.  D. 
making  these  orders  the  learned  judge  acted  contrary  to  those 
roles.    Now  in  guiding  the  exercise  of  one's  discretion,  in  what 
frame  of  mind  ought  one  to  approach  such  a  question  in  a  case 
like  the  present,  where  an  action  in  which  a  considerable  sum 
of  money  is  claimed  is  to  be  put  an  end  to  because  of  an  acci- 
dental slip  by  a  solicitor's  clerk  ?    The  cases  to  which  we  were  so 
referred  were  cases  under  Order  LVIIL,  rule  15,  and  I  think  it 
very  doubtful  if  what  was  said,  with  regard  to  the  discretion  in 
which  the  jurisdiction  of  the  Court  should  be  exercised  under  that 
rale,  would  guide  us  in  exercising  the  discretion  given  by  Order 
LVII.,  rule  6,  the  terms  of  which  are  very  dififerent  from  those  of 
Order  LVIII.,  rule  15.    There  special  circumstances  are  required 
which  are  not  by  Order  LVIL,  rule  6.    Moreover,  I  agree  with 
what  the  Lord  Chancellor  has  stated  as  to  the  immense  difficulty 
of  laying  down  any  rule  for  regulating  the  mode  of  exercising 
the  discretionary  power  of  the  Court  which  is  to  bind  judges 
in  all  future  cases.     It  is  impossible  to  see  and  provide  for  all 
the  special  circumstances  which  may  arise  in  any  case.    Here 
what  happened  was  at  the  judge's  chambers,  where  the  strictness 
of  procedure  does  not  exist  which  prevails  in  open  court.    There 
is  often  no  a£Sdavit  produced  there,  but  a  statement  only  by  one 
of  the  parties  who  appears  before  the  judge,  and  which  is  taken 
and  acted  on,  and  I  certainly  see  no  reason  for  overruling  in  this 
case  the  discretion  exercised  by  a  judge  at  chambers,  and  which 
was  afterwards  affirmed  by  a  Divisional  Court. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Wild,  Browney  &  Wild. 
SoUcitors  for  defendant :  Hunters,  Otvatkin,  <&  Eaynes. 
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1880  [IN  THE  COURT  OP  APPEAL.] 

Dec.  7. 

.^   .; —  KINGSMAN  V.  KINGSMAN. 

C  P  D 

Eutiband  and  Wife — Articles  of  Settlement — Infant — Married  Woman  suing 

alone — Trust  Property — Order  XV Ly  rule  8 — Jus  tertii. 

The  plaintiffs  husband,  who  married  her  when  he  was  an  infant  of  about  seven- 
teen, agreed  in  writing  shortly  before  the  marriage,  and  in  consideration  of  tho 
same,  to  assign  all  her  property  to  a  trustee  for  her  sole  and  separate  use.  At  the 
time  of  the  marriage  the  plaintiff  was  iiossessed  of  some  leasehold  property  in 
her  own  right,  and  of  other  leasehold  property  in  trust  for  her  son  by  a  former 
marria<;e,  and  the  defendant  was  her  agent  appointed  by  her  to  receive  the  rent» 
of  the  said  leasehold  property,  and  as  such  agent  he  received  the  rents  both  before 
and  after  the  last  marriage.  Immediately  after  the  last  marriage  the  plaintiff 
was  deserted  by  her  husband,  and  she  obtained  a  protection  order  from  a  police 
magistrate,  under  20  &  21  Vict.  c.  85,  s.  21,  protecting  all  her  earnings  and 
property  acquired  since  the  desertion.  The  action  was  brought  by  the  plaintifif 
alone  without  her  husband  (who  was  still  an  infant)  for  the  rents  received  by  the 
defendant  after  the  marriage.  The  husband  made  no  claim  to  any  of  the  rents, 
but  the  defendant  having  had  notice  of  the  marriage,  refused  to  pay  them  to  the 
plaintiff;  and  he  applied  to  stay  the  action  until  the  plaintifif  added  a  next  friend 
or  gave  security  for  costs.  This  application  was  refused  at  chambers,  and  on 
appeal  by  a  Divisional  Court : — 

Jffeldy  that  the  agreement  to  assign  was  void  as  against  the  infant  husband. 

Held,  also,  that  the  protection  order  did  not  apply,  but  that  the  effect  of  the 
refusal  of  the  Court  to  stay  the  action  on  the  defendant's  application,  was  to  give 
leave  to  the  plaintifif  to  sue  alone  without  her  husband,  in  exercise  of  the  authority 
given  to  a  Court  or  judge  by  Order  XYI.,  rule  8,  and  which  might  be  so  exercised 
after  action  brought^  and  that  therefore  the  plaintifif  was  entitled  to  sue  alone  and 
to  recover  the  money  received  from  the  property  of  which  she  was  trustee : — 

Eeldf  however,  by  Lord  Selborne,  L.C.,  and  Baggallay,  L.J.,  that  the  agree- 
ment to  assign  being  void  against  her  husband  she  could  not  recover  the  money 
received  from  the  property  which  belonged  to  her  absolutely  before  her  last 
marriage : — 

Eeldyhy  Brett,  L.J., that  she  could,  since  the  husband  had  made  no  claim, and 
therefore  the  defendant,  who  was  not  defending  by  his  authority,  could  not  set 
up  the  husband's  right  as  an  answer  to  the  action. 

This  was  an  action  by  a  married  woman,  suing  alone  in  her 
own  name,  for  certain  rents  and  other  monies  receiTed  by  the 
defendant  under  a  power  of  attorney  which  she  had  given  him 
previously  to  her  marriage  with  her  present  husband. 

The  plaintiff  had  married  twice,  and  under  the  will  of  her  first 
husband  she  was  entitled  absolutely  to  a  leasehold  house  in  Alvey 


VOL.  VL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  123 

Street,  Walworth,  and  UDder  the  same  will  certain  leasehold  houses        I88O 

in  Mann  Street,  Walworth,  became  vested  in  her  in  trust  for  her    kingsman" 

son  by  that  first  marriage.    After  having  appointed  the  defendant    ^^^^^^j^ 

to  receive  the  rents  of  these  houses,  she  went  to  New  Zealand,       

re  A  ^ 
where,  on   the  25th  of  December,  1875,  she  was  married  to     c.  P.  b. 

William  Walter  Kingsman,  her  present  husband,  a  son  of  the 
defendant,  and  who  was  then  an  infant  of  about  the  age  of  seven- 
teen. On  the  day  before  this  last  marriage  articles  of  settlement 
were  executed  by  the  plaintiff  in  her  then  name  of  Langlois,  aud 
the  said  William  Walter  Kingsman,  of  which  the  following  is  a 

copy: — 

**  Auckland,  24th  December,  1875. 

^*  To  Mrs.  J.  L.  Langlois, 

^In  consideration  of  your  consenting  to  marry,  and 

marrying  me,  I  .undertake,  promise,  and  agree,  as  soon  as  the 

marriage  shall  have  been  solemnized  between  us,  to  convey  and 

assign  to  such  trustee  as  you  may  name  the  whole  of  the  property 

now  belonging  to  you,  or  which  hereafter  may  belong  to  you, 

upon  such  trust  as  shall  secure  the  same  property  for  your  sole  and 

separate  use  and  free  from  my  interference  and  control,  and  with 

an  absolute  power  of  disposal  on  your  part. 

"  J.  L.  Langlois. 

"  W.  W.  Kingsman." 

The  said  Wilh'am  W.  Kingsman  deserted  the  plaintiff  soon  after 
her  said  marriage  with  him,  and  the  plaintiff  obtained  two  orders 
of  protection.  The  first  of  these  was  made  in  April,  1877,  by  a 
resident  magistrate  in  New  Zealand,  and  by  it  the  earnings  and 
property  which  the  plaintiff  might  thereafter  acquire,  were 
ordered  to  be  protected  against  the  said  W.  W.  Kingsman  and  his 
creditors,  the  said  order  being  directed  by  the  magistrate  to  date 
from  the  25th  of.  December,  1875.  The  other  order  was  made  on 
the  24th  of  August,  1878,  by  one  of  the  Metropolitan  magistrates 
at  tiie  Lambeth  Police  Court,  under  20  &  21  Yict.  c.  85,  and  it 
ordered  as  follows :  **  That  all  earnings  and  property  acquired 
by "  the  plaintiff  **  since  the  25th  of  December,  1875,  the  time 
at  which  the  said  desertion  commenced,  or  what  she  may  here- 
after acquire,  and  all  money  and  property  which  she  has  become 
possessed  of,  or  to  which  she  has  become  entitled  as  executrix. 
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1880  administratrix^  or  trustee,  since  the  commencement  of  the  said 
KiNQsaiAN^  desertion,  or  which  she  may  hereafter  become  possessed  of,  or 
_    ^*         to  which  she  may  become  entitled  as  executrix,  administratrix, 

—        or  trustee,  shall  be  protected,  and  such  earnings,  money,  and 
c.  ip.  D.      property,  are  hereby  protected    against  the  husband  and  all 
creditors  and  persons  claiming  under  him,  and  shall  belong  to  the 
said  wife," 

The  present  action  was  commenced  in  June,  1879,  and  at  that 
time  the  said  W.  W.  Kingsman  was  still  under  age,  and  was  not 
within  the  jurisdiction,  and  if  living  was  in  Australia  or  Neve 
Zealand ;  but  the  plaintiff  had  not  seen  or  heard  from  him,  he 
had  never  ratified  the  said  articles  of  settlement,  nor  had  he 
claimed  any  of  the  monies  sought  to  be  recovered  in  this  action • 
The  defendant  in  his  statement  of  defence  admitted  that  prior  to 
the  said  second  marriage  he  was  appointed  the  plaintiff's  agent  to 
receive  the  rents  of  the  said  leasehold  property,  and  that  as  such 
agent  prior  to  and  after  the  second  marriage  he  received  certain 
rents  and  monies  as  such  agent,  but  not  otherwise,  but  he  denied 
that  he  received  them -after  the  second  marriage  on  behalf  of  the 
plaintiff,  and  stated  that  part  of  them  was  received  by  him  on 
behalf  of  the  said  W.  W.  Kingsman,  the  plaintiffs  husband,  and 
that  part  was  received  by  him  on  behalf  of  the  said  W.  W. 
Kingsman  as  co-trustee  with  the  plaintiff.  He  also  alleged  that 
the  plaintiff  being  a  married  woman  was  unable  in  law  to  give 
him,  the  defendant,  a  valid  receipt  or  discharge  for  the  monies 
claimed  in  this  action. 

On  the  6th  of  August,  1879,  the  defendant  took  out  a  master  s 
summons  to  shew  cause  "  why  the  plaintiff  being  a  married  woman 
suiog  without  her  husband  and  without  a  next  friend,  the  pro- 
ceedings herein  should  not  be  stayed  until  the  plaintiff  adds  a  next 
friend  or  gives  security  for  the  defendant's  costs."  The  Master 
before  whom  this  summons  came  refused  to  make  any  order,  and 
on  appeal.  Pollock,  fi.,  at  chambers,  and  afterwards  the  Divisional 
Court  approved  of  such  refusal  and  dismissed  the  appeal. 

The  cause  was  tried  before  Lopes,  J.,  during  the  last  Easter 
Middlesex  sittings,  when  that  learned  judge  being  of  opinion  that 
the  articles  of  settlement  were  inoperative,  and  that  therefore  as 
regards  the  personal  property,  to  which  the  plaintiff  was  entitled 
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absolately,  the  same  vested  in  her  husband,  and  that  as  regards       I88O 

the  property  of  which  she  was  trustee  she  could  not  sue  without  kikgsmax 

her  husband,  held  that  the  action  failed,  and  he  accordingly  gave  kino^an. 

judgment  for  the  defendant.  rcT^ 

The  plaintiff  appealed  to  this  Court.  c.  P.  b. 

Loeoek  Wdb,  Q.O.,  and  Wellington  Cooper,  for  the  plaintiff- 
With  respect  to  the  protection  orders,  the  plaintiff  relies  only  on 
the  second  one,  which  was  made  in  England  in  August,  1878, 
under  20  &  21  Yict,  c.  85,  s.  21,  and  protects  all  her  earnings  and 
property  since  the  25th  of  December,  1875,  the  commencement 
of  the  desertion,  from  which  time  the  order  by  the  Act  takes 
effect 

[LoBD  Selbobne,  L.C.  How  can  rents  from  property  belong- 
iog  to  the  plaintiff  before  her  marriage  be  earnings  or  property 
acquired  after  the  marriage?  The  order  can  only  apply  to 
property  acquired  since  the  marriage  either  in  her  own  right 
or  as  executrix  or  trustee.] 

Then,  secondly,  the  articles  bound  the  infant  husband.  Though 
Toidable  they  were  not  void :  Zotush  t.  Parsons.  (1)  In  the  Countess 
of  StrcUhmore  v.  Bowes  (2),  Lord  Thurlow,  L.C.,  referring  to 
Slocombe  v.  Olubb  (3),  said,  '^A  woman  adult  about  to  marry 
an  mfant,  made  a  settlement  in  contemplation  of  that  marriage 
in  which  he  joined,  though  an  infant,  for  the  purpose  of  expressing 
his  consent  As  it  was  upon  fair  consideration,  and  no  fraud  to 
draw  him  in  as  an  infant,  I  thought  the  circumstance  of  its 
being  flair  would  bind  him,  though  as  an  infant  not  capable  of 
consenting ;  according  to  which  I  held  the  settlement  good  as  she 
was  capable  of  conveying." 

[LoBD  Selbobne,  L.C.  There  he  had  taken  a  benefit  under 
the  settlement,  and  he  could  not  reject  it  in  part  aud  accept  it 
in  part.] 

Ndson  Y.  StoeJcer  (4)  was  relied  on  by  the  defendant  in  the 
Court  below,  but  that  case  is  very  different  from  the  present,  as 
it  was  sought  there  to  make  the  infant  after  he  came  of  age 
liable  for  his  covenant  when  an  infant  to  pay  a  sum  of  money. 

(1)  3  Burr.  1794.  (3)  2  Bro.  0.  0.  645. 

(2)  1  Vcs,  22 ;  1 W.  &  T.  5th  ed^  463.  (4)  4  De  G.  &  J.  458. 


n 
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1880        Lastly,  the  defendant  admits  that  he  has  received  the  rents  as  the 

KiNGeMAN    plaintiff's  agent    The  only  question  then  is,  whether  the  plaintiff 

-  tttwo^aw     can  sue  for  them  in  her  own  name ;  Order  XYL,  rnle  8,  enables 

r^        a  married  woman,  with  leave  of  the  Court,  to  sue  without  her 

0.  P.  b.     husband  or  next  friend.    The  Divisional  Court  expressly  refused 

to  stop  this  action  until  the  plaintiff  added  a  next  friend  or  gave 

security  for  costs,  and  therefore  it  may  be  taken  that  she  is  now 

suing  alone  under  such  rule  8. 

Melntyre,  Q.C,  and  OppenJieim,  for  the  defendant.  The  articles 
of  settlement  had  no  effect  as  against  the  husband. 

[LoBD  Selbobne,  L.C.  We  are  all  agreed  that  that  document 
was  mere  waste  paper.] 

Then  the  wife's  leasehold  property  became  her  husband's  after 
her  marriage.  The  marriage  revoked  the  defendant's  authority 
to  receive  for  the  plaintiff,  and  she  was  incapable  of  giving  a 
valid  discharge  for  the  rents,  and  the  defendant  was  liable  to  pay 
them  to  the  husband,  the  person  entitled  to  receive  them. 

[Brett,  L.J.  There  is  no  evidence  that  the  husband  ever 
claimed  any  of  this  money,  and  Biddle  v.  Band  (1)  seems  to  me 
to  shew  that,  where  there  has  been  no  such  claim,  the  defendant, 
who  has  received  the  money  under  a  contract  with  the  plaintiff, 
cannot  set  up  the  jus  tertii.] 

The  money  received  after  the  marriage  was  received  without 
authority,  and  that,  at  all  events,  which  was  not  the  trust  money, 
belonged  to  the  husband,  and  he  only  could  sue  for  it.  Even  as 
regards  the  money  of  which  the  plaintiff  was  trustee  she  could  not 
give  a  valid  discharge  for  it  without  joining  her  husband. 

[LoBD  Selbobne,  L.C.    Unless  authorized  to  sue  alone.] 

The  scope  of  rule  8  of  Order  XYL,  is  not  to  alter  the  rights  of 
the  husband,  but  only  to  provide  for  securing  the  defendants' 
costs.  The  protection  orders  give  her  no  right  to  sue  alone  for 
any  of  the  money  claimed  in  this  action. 

[LoBD  Selbobne,  L.C.  We  all  think  that  the  protection  orders 
do  not  apply.] 

Locock  Webh^  Q.C7.,  replied. 

LoBD  Selbobne,  L.O.    The  plaintiff  in  the  first  instance  seeks 

(1)  6  B.  &  S.  226 ;  S.  C.  34  L.  J.  (N.S.)  (Q.B.)  187.   ' 
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to  establish   her  right  to  sae  by  virtue  of  certain  protection       1880 

orders,  but  the  Court  all  think  that  those  protection  orders  do  Bjngsmah" 

not  apply  to  this  case.    They  are  made,  at  least  the  one  in  this  kqjJJ^ 
country  (which  was  the  only  one  relied  on),  under  an  Act  of       - — 
Parliament  which  simply  enables  the  magistrate  to  give  a  right     G.  P.  D. 

of  separate  estate  to  a  married  woman  under  certain  circumstances  lom  seibome. 

I  c 

as  to  earnings,  or  property  acquired  by  her  after  her  marriage. 
In  our  opinion  there  is  no  such  property  in  question  in  this  case. 
The  next  point  is  the  agreement  of  the  husband,  who  at  that  time 
was  an  infant  of  the  age  of  seventeen  years,  or  thereabouts,  in 
consideration  of  the  marriage  to  convey  and  assign  all  the  then 
present  and  future  property  of  the  wife  for  her  separate  use.  I 
regret  that  I  cannot  see  the  means  of  giving  effect  to  that  agree- 
ment, but  I  find  the  law  on  this  subject  to  be,  according  to  autho- 
rities with  which  we  are  familiar,  that  generally  the  promise  of 
an  infant  is  void  absolutely  as  against  himself.  Of  course  it 
follows  that  no  one  but  himself  can  take  advantage  of  tbat  law. 
But  to  make  this  agreement  effectual  as  constituting  this  property 
the  separate  estate  of  the  wife,  it  would,  prima  facie,  have  an 
effect  to  the  prejudice  of  the  infant  husband,  and  necessarily 
be  an  agreement  impossible  as  against  him.  He  remained  an 
infant  up  to  and  at  the  time  of  this  action,  and  he  could  not 
be  presumed  to  have  done,  nor  was  it  possible  for  him  to  have 
done,  anything  in  the  interval  to  affirm  this  agreement.  Under 
these  circumstances,  I  apprehend  he  cannot  therefore  be  treated 
to  have  done  anything  constituting  this  property  in  equity,  any 
more  than  at  law,  the  separate  estate  of  the  wife.  Consequently 
the  legal  effect  of  the  marriage  must  prevail,  which  is  to  vest 
in  the  husband  the  legal  right  to  assign  or  deal  with  the  wife's 
leaseholds,  and  in  the  meantime  to  receive  the  rents. 

Those  points  being  thus  established,  there  arise  two  questions  as 
to  the  right  of  the  wife  to  recover  anything  in  this  action.  The 
action  is  brought  against  a  person  who  admits  that,  under  an 
agency  constituted  by  the  wife  before  her  marriage  with  her 
present  husband,  he  has  received  the  rent-s  of  the  house  to  which 
the  wife  was  absolutely  entitled  at  the  time  of  such  marriage,  and 
also  the  rents  of  other  property  of  which  she  was  a  trustee  for  her 
m&nt  son  by  a  former  marriage.    The  principles  applicable  to 
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1880  those  two  descriptions  of  property  are  perfectly  distinct.  I  first 
KiKosMAN  take  the  trust  property.  No  doubt  the  law  is  that  if  a  woman, 
KiKGBMAN.  ^^^S  ^  trustee,  marries,  the  husband  does  not  become  her 
_— "  co-trustee,  but  by  reason  of  the  disability  of  coverture  in  any 
0.  p.  D.  action  brought  by  her  as  such  trustee  the  husband  most  be  joined 
Lord  seiborno.  with  her,  probably  also  he  must  join  in  any  receipt.  There  are 
circumstances,  however,  under  which  that  necessity  may  be  dis- 
pensed with.  Namely,  if  he  has  abjured  the  realm,  or  is  an 
outlaw,  and  this  independent  of  recent  legislation;  and,  then^ 
Order  XVI.,  rule  8,  says  that  "married  women  may  also,  by 
the  leave  of  the  Court  or  a  judge,  sue  or  defend  without  their 
husbands  and  without  a  next  friend,  on  giving  such  security 
(if  any)  for  costs  as  the  Court  or  a  judge  may  require."  It 
would  no  doubt  ordinarily  be  the  proper  course  to  make  an 
application  for  such  leave  at  the  time,  or  just  before  the  time, 
of  commencing  the  action ;  but  the  Order  does  not  say  that  the 
Court  shall  not  have  power  to  give  that  leave  afterwards.  That 
was  done  so  in  this  case.  The  plaintiff,  the  married  woman, 
commenced  the  action  without  previous  leave.  Thereupon  the 
defendant  went  before  the  Court  and  asked  that  the  action 
might  be  stopped,  unless  there  was  a  next  friend  or  security 
given  for  costs.  In  our  opinion,  upon  that  proceeding  by  the 
defendant,  the  Court  had  power  to  exercise  the  authority  givea 
by  Order  XVI.,  rule  8.  It  did  exercise  it  by  refusing  the  appli* 
cation,  and  in  so  doing  the  Court  were  of  opinion  that  the  cas& 
was  a  proper  one  in  which  to  permit  the  married  woman  to  sue 
alone  without  a  next  friend,  and  without  giving  security ;  and,  if 
I  may  so  say  respectfully,  I  am  of  the  same  opinion  so  far  as 
relates  to  this  trust  property.  That  being  the  case,  she  has  a 
locus  standi  in  curiam;  and  I  apprehend  that  for  whatever  is 
recovered  under  a  judgment  so  obtained  she  can  give  a  valid  dis- 
charge. Why,  then,  should  she  not  recover  in  such  an  action  the 
amount  received  by  the  defendant,  of  the  money  of  the  infant 
son  by  a  former  marriage,  of  which  the  wife,  and  not  the  second 
husband,  is  truly  and  properly  the  trustee.  It  appears  to  me  as 
clear  as  any  proposition  in  law  or  equity  possibly  can  be,  that  this 
defendant  ought  not  to  be  permitted  to  retain  in  his  hands  a 
farthing  of  that  money,  and  that  that  money  ought  to  be  recovered 
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in  this  action,  and  that  judgnent  accordingly  should  now  pass         1S80 

for  it.  ElKOSHAN 

Then  comes  the  next  question,  which  relates  to  the  Alvey  Street   -giig^^j^^^ 
property,  which  was  leasehold  property  belonging  absolutely  to      ^nTx 
the  wire  before  marriage.    Now,  if  there  had  been  any  balance     C.  P.  D. 
remaining  in  the  hands  of  the  defendant  in  respect  of  the  rent   i»rd  seibome, 
of  this  property  receiyed  before  the  marriage,  that  would  have 
been  a  chose  in  action  due  to  the  wife  at  the   time  of  her 
second  marriage,  for  which,  if  the  husband  had  afterwards  brought 
an  action  he  ought  to  have  joined  the  wife  as  co-plaintiff,  and  for 
which,  under  this  Order  XVI.,  rule  8,  the  wife  would  be  perfectly 
competent  to  sue  alone.    But  it  appears  that  the  whole  amount 
which  had  been  receiyed  before  the  marriage  from  that  Bource 
amounted  in  the  whole  to  961.  15s.  9(Z.,  and  that  1007.  was  remitted 
to  the  plaintiff  in  February,  1876,  shortly  after  the  marriage  and 
before  the  defendant  could  haye  heard  of  it,  so  that  nothing  is 
shewn  to  be  due  in  respect  of  receipts  from  the  Alyey  Street 
property  before  the  plaintiff's  marriage  with  her  present  husband. 

The  question  remains  as  to  what  was  receiyed  after  that 
marriage  ?  Now,  I  own  I  cannot  think  that  the  case  as  to  that  is 
at  all  analogous  to  that  of  Biddle  y.  Bond  (1),  to  which  reference 
bag  been  made.  The  effect  of  the  marriage,  setting  aside  the 
agreement  for  a  settlement,  was  to  giye  the  husband  a  legal  title 
jnst  as  much  in  my  judgment  as  if  he  had  been  assignee  of  the 
leasehold,  and  the  rents  subsequently  receiyed  were  his  at  law, 
and  not  otherwise  than  his  in  equity.  I  cannot  think  (seeing 
that  the  agent  constituted  before  the  marriage  by  the  wife  had 
notice  of  the  marriage)  that  the  mere  fact  of  the  infant  husband 
having  made  no  claim  can  make  any  difference.  The  money  was 
his,  and  the  stake-holder,  into  whose  hands  it  had  got  by  an 
anthority  which  was  reyoked  by  the  marriage,  had  notice  of  the 
marriage  and  of  the  person  to  whom  it  belonged.  If,  therefore, 
there  had  been  an  assignment  by  deed,  I  am  unable  to  follow  the 
proposition  that  the  defendant,  without  being  liable  to  pay  the 
money  oyer  again  to  the  assignee,  could  haye  paid  it  to  the 
assignor.  The  case  of  Biddle  y.  Bond  (1)  seems  to  me  to  be 
essentially  different  to  the  present  case.    There  a  person  who  had 

(1)  6  B.  &  S.  225 ;  S.  C.  34  L.  J.  (N.S.)  (Q.B.)  137. 
Vou  VI.  K  2 
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1880       distrained  for  rent  said  to  be  due  under  an  assamed  demise,  had 

KiNGsuAN    taken  the  goods  and  placed  them  in  the  hands  of  an  auctioneer. 

EiNQsuAN    Nothing  occurred  afterwards  to  displace  such  title  or  colour  of 

^—7.       title  as  he  had  at  the  time  he  put  them  into  the  hands  of  the 
re.  A.)  *^ 

d  P.  D.  auctioneer  as  his  agent  The  dispute  was  as  to  whether  the 
Loriseibome,  persou  ou  whom  the  distress  was  made  was  really  his  tenant  or 
not,  and  this  related  to  the  antecedent  title  before  the  auctioneer 
became  the  bailee  of  the  persou  of  whom  he  received  the  goods. 
Though  not  decided  it  was  considered  by  the  Court  there,  and  I 
think  quite  rightly,  that  as  between  the  bailor  and  the  bailee,  the 
bailee  could  not  set  up  the  jus  tertii  if  the  person  to  whom  that 
right  belonged  did  not  set  it  up  himself.  Between  that  case  and 
the  case  of  assignor  and  assignee  I  am  unable  to  see  any  analogy  ; 
and  although  I  should  have  been  very  glad  to  have  seen  my  way 
to  a  different  conclusion,  I  think  the  plaintiff  must  fail  as  to  that 
part  of  the  claim  which  relates  to  the  Alvey  Street  property. 

There  remains  only  the  question  of  costs,  and  in  my  judgment 
the  whole  of  the  costs  of  this  action  from  beginning  to  end  ought 
to  be  paid  by  the  defendant. 

• 

Ba'qgallay,  L.J.  I  am  of  the  same  opinion.  It  appeara  to> 
me  that  two  questions  are  involved  in  the  present  appeal.  The 
first  is  whether  the  plaintiff,  who  is  a  married  woman,  is  entitled 
to  sue  in  her  own  name  in  respect  of  the  subject-matter  of  the 
action^  without  joining  her  husband  ;  and  the  second  is  whether 
the  subject-matter  of  the  action,  if  she  is  entitled  to  sue,  is  such 
that  she  is  entitled  to  recover.  As  regards  the  first,  it  appears  to 
me  that  what  took  place  in  the  course  of  the  action  was  sufficient 
to  confer  upon  her  a  right  to  sue  without  joining  her  husband, 
within  the  meaning  of  Order  XYL,  rule  8.  There  is  nothing  in 
that  order  which  makes  it  essential  that  leave  should  be  obtained 
before  the  action  is  commenced.  At  any  time  during  the  action 
the  permission  can  be  given,  and  it  can  be  given  either  upon 
security  as  to  costs  or  not,  as  the  C!ourt  think  fit.  In  this 
case  it  came  before  the  Court,  upon  a  summons  on  behalf  of  the 
defendant^  asking  that  the  plaintiff  suing  alone  should  either  have 
a  next  friend  or  be  responsible  for  costs.  That  was  refused,  and 
such  refusal  was  confirmed,  not  only  by  a  judge  of  first  instance. 
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but  bj  the  Exeheqaer  Dirision.    Therefore  it  appears  to  ise  tliat        1^0 
the  right  oi  the  plaintiff  to  sub  without  the  joinder  of  her  husband    Kinqsuav  ~~ 
was  established  by  the  order  on  that  summons,  KuroouK. 

TheDy  as  regards  the  subject-matter  of  the  aotion,  the  case  of      .TTTs 
the  plaintiff  is  based  upon  three  several  grounds.    Upon  the     0.  p.  D. 
protection  order  obtained  in  New  Zealand  and  afterwards  at  the  Baggaiuj,  lj. 
Lambeth  Police  Court,  upon  the  agreement  for  settlement  executed 
the  day  before  the  marri^e,  and,  thirdly,  upon  the  nature  of  the 
fluids  forming  the  subject-matter  of  the  action  and  how  they  ainse. 
As  regards  the  protection  orders,  the  plaintiff  asserts  the  moneys 
60  received  are  the  property  of  the  plaintiff  within  the  scope  and 
operation  of  the  protection  orders.    It  appears   to  me  that  no 
portion  of  the  funds  forming  the  subject-matter  of  this  action 
came  within  such  orders,  for  all  the  property  the  subject  of  this 
action  was  acquired  by  her  before  the  date  of  the  marriage  with 
her  present  husband. 

Ihen  as  regaids  the  agreement  for  a  settlement,  it  is  only 
necessary  to  say  that  at  the  time  the  plaintiff's  husband  signed  it 
he  was  an  infant  and  never  came  of  full  age  until  after  the  action 
commenced.    It  seems  to  me  impossible  to  suppose  that  by  any 
act  on  his  part  he  eould  have  ratified  or  confirmed  it  which  could 
have  been  held  binding  i}pon  him  after  he  came  of  age.    The 
third  ground  is  of  a  more  serious  character,  namely,  the  nature 
of  the  property  and  circumstances  under  which  it  was  received. 
As  regards  the  Mann  Street  property,  that  was  held  by  the  plain- 
tiff in  trust  for  her  infant  son  by  her  first  marriage.    There  was 
a  dear  trust,  of  which  this  lady  was  the  sole  trustee.    No  doubt 
after  her  marriage,  if  it  became  neeessary  to  take  any  proceed- 
iogs,  her  husband's  name  would  have  to  be  joined  with  hers, 
and  probably  a  receipt  would  not  have  been  a  full  and  complete 
discharge  unless  he  joined  in  it.    But  by  virtue  of  the  order  to 
which  I  have  before  referred,  which  was  made  on  the  defendant's 
rammoos  in  these  proceedings,  she  can  sue  in  her  own  name  alone 
tot  these  moneys,  and,  as  it  appears  to  me,  give  a  receipt  for  the 
tmst  moneys  which  would  be  a  complete  discharge.    As  regards 
the  renuiining  part  of  the  property,  that  is  to  say,  the  Alvey 
Street  property,  it  was  given  by  the  testator  absolutely  to  his  wife, 

and  therefore  on  her  second  marriage  it  became  vested  in  her 

K  2  2 
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1880        present  husband,  and  he  alone  could  give  a  valid  receipt  for  rents 

KiKGsiiAN    received  after  the  date  of  that  marriage.    It  has  been  suggested 

KnianfAK     ^^^  because  he  has  made  no  claim  in  respect  of  this  property 

—        since  the  marriage,  there  is  something  equivalent  to  an  assent  on 

c.  P.  JJ.     his  part  that  the  wife  should  receive  the  rents  out  of  it    In  my 

B.t^.  Lj.  opinion  the  settlement  is  in  no  way  binding  upon  him,  and,  leaving 

the  settlement  out,  there  is  nothing  whatever,  it  appears  to  me, 

from  which  it  can  be  inferred  that  the  husband  in  any  way  lost 

that  right  which  accrued  to  him  on  his  marriage.    The  mere 

absence  of  an  interference  on  the  part  of  an  infant  until  the 

action  is  commenced  cannot  be  sufficient  to  deprive  him  of  his 

rights* 

As  regards  the  costs,  I  entirely  agree  with  what  the  ]pord 
Chancellor  has  said. 

Brett,  L.J.  As  I  very  much  hope  that  the  litigation  in  this 
case  will  stop  here — a  litigation  which  ought  never,  in  my  opinion, 
to  have  been  necessary — I  should,  unless  I  thought  that  the 
decision  in  this  case  might  be  cited  in  other  cases,  have  preferred 
to  say  nothing  in  addition  ;  but  as  I  have  the  misfortune  to  differ 
from  the  judgments  which  have  been  given  as  to  the  last  point, 
and  as  that  decision  may  be  cited  in  cBfiCB  other  than  this,  I  think 
it  right  to  state  the  grounds  upon  which,  of  course  with  some 
doubt,  I  differ  as  to  the  last  point.  I  am  very  sorry,  in  the  first 
place,  we  have  not  had  the  benefit  of  the  consideration  of  my 
Brother  Lopes  upon  the  point  we  have  now  to  consider ;  but  no 
such  point  was  taken  before  him,  and  he  had  not  the  opportunity 
of  considering  it.  I  entirely  agree  with  everything  the  Lord 
Chancellor  has  said  except  upon  the  last  point,  that  is  to  say, 
whether  the  plaintiff  is  entitled  to  recover  in  respect  of  the  rents 
received  by  the  defendant  &om  the  property  which  had  been  hers 
absolutely  before  her  last  marriage. 

Now  I  take  it  to  be  clear  that  the  agreement  for  a  settlement 
was  of  no  effect,  and  that  therefore  by  marriage  this  leasehold 
property  became  the  husband's  property  and  was  no  longer  the 
property  of  the  wife ;  but  before  the  marriage  the  wife  had  given 
an  authority  to  the  defendant  to  collect  money  for  her  as  her 
agent,  and  the  defendant  had  accepted  that  agency.  In  one  sense 
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that  authority '  ceased  upon  the  marriage,  that  is  to  say,  he  was        188O 
no  longer  bound  to  act  as  her  agent,  and  she  could  not  have    KmQSiuv~ 
insisted  upon  his  doing  so.    But  I  take  the  fact  to  be,  and  it  is    ^j^q^j^ 
admitted  upon  the  pleadings,  that  after  the  marriage  the  defendant       r— 
went  on  to  act  and  to  collect  the  rent  under  and  by  virtue  of  that     c.  P.  b. 
authority.    He  could  not  properly  have  collected  the  rents  under     bx«u!l.j* 
any  other  authority.    It  is  not  pretended  that  he  acted  upon  any 
authority  given  by  the  husband,  but  he  continued  to  act,  and  to 
leeeive  the  money,  upon  the  authority  given  by  the  wife.    He 
iras  receiving  therefore  under  a  contract  between  him  and  the 
wife  money  which  in  &ct,  I  admit,  did  not  belong  to  her,  but 
belonged  to  her  husband.    The  wife  is  allowed  to  sue  here  alone, 
and  the  first  question  is,  how  ought  this  case  to  be  treated? 
and  it  seems  to  me  it  should  be  treated  just  as  if  she  and  her 
husband  were  perfectly  independent  parties.    If  that  be  so,  it  is 
the  case  of  a  plaintiff  suing  a  defendant  upon  a  contract  under 
which  he  has  received  money  for  that  plaintiff,  with  a  promise  to 
hand  it  over  to  her.    What  is  the  defence  suggested  ?    It  is  that 
the  money  which  the  defendant  has  so  collected  for  the  plaintiff 
does  not  belong  to  her  but  to  somebody  else,  and  that  the  defend- 
ant has  had  notice  that  that  is  so,  not  from  the  person  to  whom 
be  says  the  money  belonged,  for  it  is  admitted  that  he  has  had 
no  claim  from  him,  but  notice  aliunde  that  the  money  does  not 
belong  to  the  plaintiff.    The  question  is,  whether  the  defendant 
can  set  up  such  a  defence  ?    In  my  opinion  he  cannot    Supposing 
it  was  not  the  case  of  a  husband  and  wife,  but  of  independent 
parties  and  that  in  such  a  case  the  plaintiff  had  handed  over 
goods  to  the  defendant  upon  a  contract  to  return  them,  in  my 
opinion  tKe  defendant  could  not,  merely  upon  notice  aliunde  that 
they  were  not  the  plaintiff's  goods,  say  in  answer  to  the  plaintiff 
who  had  so  deposited  them  with  him,  *^  I  shall  not  give  them  to  you 
because  they  are  not  yours,  and  I  know  they  are  not  yours."    So, 
as  it  seems  to  me,  if  a  plaintiff  had  desired  the  defendant  to  collect 
money  for  him,  and  the  defendant  after  collecting  the  money,  or 
before — ^it  seems  to  me  immaterial  which — ^had  notice  aliunde  that 
his  employer  had  no  right  to  the  money  he,  it  seems  to  me,  could 
not  upon  the  mere  fact  of  such  notice  say  to  the  person  who  had 
employed  him,  *^  I  did  not  collect  the  money  for  you,  I  collected 
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1880        the  money  for  a  person  who  did  not  employ  me."    All  that  is 

~KmGai£AH~  setting  up  the  jus  tertii.    A  case  was  put  by  the  Lord  Chancellor 

KnrGfflfAir     ^^^^^  ^  ^*^®  *^  meet,  and  I  do  so  with  the  greatest  deference. 

It  was  said,  if  after  the  plaintiff  had  employed  the  defendant  to 

G.  P.  b.  collect  rents  the  plaintiff  had  assigned  the  property,  the  defend- 
B^^^/LJ,  ftnt  could  not  then  collect  the  rents  under  his  authority  from  the 
plaintiff,  and  if  he  paid  them  to  the  plaintiff  he  oould  not  set  that 
payment  up  as  against  the  assignee  ?  and,  if  not,  might  he  not 
say  to  the  plaintiff,  ^*  I  have  had  notice  you  have  assigned  this 
property  to  somebody  else  ?**  The  proper  answer  to  that  case  is 
that  if  he  did  say  so  the  plaintiff  might  reply,  ^'  What  is  that  to 
you  ?  I  will  settle  that  with  the  person  to  whom  it  is  assigned, 
but  you  haye  no  right  to  set  up  this  jus  tertii  as  against  me  to 
whom  you  contracted  to  pay  the  money  when  you  had  received 
it."  There  are  circumstances  which  will  give  a  defendant  a 
right  to  set  up  the  jus  tertii.  They  do  not,  however,  consist  of 
the  mere  fact  that  he  has  had  notice  that  the  property  belongs  to 
somebody  else,  but  that  some  one  else  who  haa  the  right  to  claim 
it  has  claimed  it.  That  seems  to  me  to  have  been  the  case  in 
Biddle  v.  Bond.  (1)  There  the  defendant  employed  an  auctioneer 
to  sell  the  goods,  one  Bobbins  gave  notice  that  the  goods  were 
his,  and  the  Court  considered,  as  it  seems  to  me,  that  if  Bobbins 
had  not  made  a  claim,  the  defendant  could  have  made  no  answer; 
but  they  said  that  as  he  had  made  a  claim  the  defendant  might 
set  it  up.  Mr»  Justice  Blackburn,  who  delivered  the  judgment 
of  the  Court,  seems  to  me  to  put  it  carefully  on  the  ground  of 
the  claim  by  Bobbins,  and  to  have  adhered  to  the  rule  laid  down 
in  former  cases  that  yon  can  only  set  up  this  right  of  a  third 
person  if  you  are  defe^ing  upon  the  right  and  title  and  by  the 
authority  of  such  third  person.  In  the  present  case  if  the  wife 
is  to  be  treated  as  a  distinct  person  apart  from  the  husband, 
which  I  think  she  is,  she  is  suing  the  defendant  upon  a  contract 
he  made  with  her  in  respect  of  money  collected  by  him  under 
a  promise  to  give  the  money  to  her ;  and  the  only  answer  the 
defendant  puts  forward  is,  not  that  the  husband  has  claimed  the 
money,  but  that  he  has  had  notice  that  the  plaintiff  has  a  hus- 
band and  that  the  money  belongs  to  him.  It  seems  to  me  that 
(1)  6  B.  &  S.  225 ;  S.  C.  34  L.  J.  (N.S.)  (Q.B.)  137. 
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notice  does  not  alter  the  case,  and  that  the  defendant  is  not  '1860 

defending  this  action  upon  the  right  and  title  and  with  the  antho-  Kmgsman  ~ 

rity  of  the  husband.    Therefore,  to  my  mind,  the  rules  of  law  j^^' 
would  entitle  the  plaintiff  to  recover  the  whole. 


Judgment  reversed. 


Solicitor  for  plaintiff:  O.  Mayor  Cooke, 
Solicitors  for  defendant :  H.F.&  E.  Chester. 


(0.  A.) 
0.  p.  D. 

Brett,  L.J. 


THE  QUEEN  v.  MAYOR,  ALDERMEX,  AND  BURGESSES  OP  EXETER.      -D«o,  21. 

Munidpcd  Corporation —  Consiahlet  Coats  of  Action  for  Malicioua  Prosecution      ^  ^'  ^• 
against — Borough  Fund  and  Rates^  Illegal  Charge  upon — Municipal  Corpo» 
ration  Act(5dbe  Wm.  4,  c.  76),  s.  82. 

The  chief  constable  of  a  borough  having,  by  the  direction  of  borough  magis- 
trates, laid  an  information  against  a  person  for  conspiracy,  an  action  for  malicious 
prosecution  was  brought  by  such  person  against  him  and  a  verdict  recovered  for 
200?.:— 

Hdd,  that  it  was  not  competent  to  the  town  council  to  order  payment  of  the 
chief  constable's  costs  out  of  the  borough  fund  or  rate  under  5  &  6  Wm.  4,  c.  76, 
8.82. 

Ik  this  case  a  rale  nisi  had  been  obtained  for  a  writ  of  certiorari 
to  bring  up  a  certain  order  or  resolation  of  the  town  council 
of  the  borough  of  Exeter,  directing  payment  of  the  sums  of 
392Z.  5a.  Sd.^  and  1961.  15s.  6(2.,  the  amount  of  certain  costs,  out 
of  the  borough  fund  or  borough  rates. 
The  facts  of  the  case  were  in  substance  as  follows : — 
A  complaint  was  made  by  a  woman  before  the  borough  magis- 
trates of  Exeter  that  she  was  unable  to  obtain  payment  of  certain 
moneys  due  to  her  from  a  society  called  the  Universal  Friendly 
Society.    From  what  came  to  the  notice  of  the  magistrates  at  the 
hearing  of  this  complaint  they  requested  the  chief  constable  of 
the}  borough,  appointed  by  the  watch  committee  under  the  Muni- 
cipal Corporation  Act  (5  .&  6  Wm.  4,  c.  76),  to  make  inquiries 
and^  report  on  the  matter.    He  did  accordingly  make  a  report, 
and  by  the  direction  of  certain  of  the  borough  magistrates  laid 
an  information  against  a  man  named  Hirschfield  for  conspiring 
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1880       with  other  persons  to  cheat  and  defraud.    Upon  this  information 

IFuiTquw  a  warrant  was  granted  for  the  arrest  of  Hirschfield,  who  was 

Mavou  &c    ^cordingly  arrested  with  two  others  and  brought   before   the 

OF  ExETKB.   magistrates ;  but,  after  several  remands,  he  was  discharged  on  his 

Q.  B..D.      entering  into  a  recognizance  to  appear  when  called  upon  to  answer 

the  offences  alleged  against  him.     The  other  persons  arrested 

were  committed  for  trial,  but  at  the  trial  were  acquitted  on  the 

charge  of  conspiracy.    Hirschfield  subsequently  brought  an  action 

against  the  chief  constable  for  malicious  prosecution.    The  watch 

committee  of  the  borough  instructed  the  town  clerk  to  defend  the 

action,  and  their  instructions  were  confirmed  hv  the  town  council. 

.    Upon  the  trial  the  verdict  was  for  the  plaintiff  for  200Z.  damages 

and  costs. 

The  watch  committee  passed  a  resolution  that  the  sum  of 
892Z.  58.  8d.,  the  amount  of  the  town  clerk's  costs  of  the  defence  of 
the  action,  and  the  sum  of  1967.  155.  6d.,  the  taxed  costs  of  the 
plaintiff  in  the  said  action,  should  be  paid  out  of  the  borough  fund 
or  borough  rate.  At  a  meeting  of  the  town  council  the  resolution 
of  the  watch  committee  was  affirmed.  Pursuant  to  those  resolu- 
tions an  order  was  made  upon  the  treasurer  ordering  him  to  pay 
the  above-mentioned  sums. 

Oave^  Q.O.,  and  M.  8.  Wright,  shewed  cause.  This  order  is 
justified  by  the  82nd  section  of  5  &  6  Wm.  4,  c.  76.  Admitting 
that  the  sums  ordered  to  be  paid  are  not  within  the  words 
'^  expenses  in  executing  orders  of  any  justice  of  the  peace  within 
such  borough,"  because  the  justices  had  no  jurisdiction  to  order 
the  chief  constable  to  prosecute  in  the  sense  that  any  such  order 
was  legally  binding  on  him,  still  they  are  within  the  concluding 
words,  *^all  such  charges  and  expenses  which  the  watch  committee 
shall,  subject  to  the  approbation  of  the  council,  direct  to  be  paid 
for  the  purposes  of  the  constabulary  force  under  this  Act."  [They 
cited  Beg.  v.  TJhompson  (1) ;  Beg.  v.  Lichfield  (2) ;  Beg.  v. 
Liverpool,  (3)] 

Lawrance,  Q.0,,  and  Glen^  supported  the  rule.  [They  cited  Beg. 
V.  Bridgwater  (4)  and  Beg.  v.  Paramore.  (5)] 

(1)  4  Q.  B.  90(T,  n. ;  5  Q.  B.  477.  (3)  41  L.  J.  (Q.B.)  174. 

(2)  10  Q.  B.  634.  (4)  10  Ad.  &  E.  281. 

(5)  10  Ad.  &  E.  286, 
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Fisu>,  J.  (I).  The  short  question  is  whether  it  is  competent  I88O 
to  the  town  coancil  to  make  these  payments  under  the  82nd  Tub  Quekn 
section  of  the  Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76.  j^i^yoL  *o 
The  circumstances  are  as  follows : — The  chief  constable  appears  ^'  Exbtab. 
to  have  laid  this  information  at  the  suggestion  of  the  magis-  Q.  f!.  D^ 
trateSy  but  they  had  no  power  to  order  the  chief  constable  to 
proseeute  Hirchsfieldy  so  as  to  bind  him  to  do  so.  The  neces- 
sary elements  of  an  action  for  malicious  prosecution  are  absence 
of  reasonable  and  probable  cause,  and  malice.  Here  the  jury 
have  found  malice  and  have  given  substantial  damages.  I  must 
act  on  that  finding  and  treat  it  as  determined  that  the  damages 
were  given  in  respect  of  a  personal  wroug  done  by  the  chief 
coDstable,  and  that  he  acted  with  malice.  I  do  not  wish  to 
nae  the  word  in  an  offensive  sense,  but  in  the  sense  that  he 
most  have  acted  with  imdue  zeal  or  feeling,  or  in  some  such 
way  brought  himself  within  the  legal  sense  of  the  term  **  malice." 
It  is  no  part  of  the  duty  of  the  chief  constable  to  lay  informa- 
tions, certainly  not  to  do  so  without  reasonable  and  probable 
cause,  and  maliciously.  The  question  is  whether,  under  these 
circumstances,  the  case  is  brought  within  any  of  the  words  of  the 
82nd  section.  The  first  words  which  were  referred  to  were  the 
words  **  extraordinary  expenses  which  such  persons  shall  [appear 
to  have  necessarily  incurred  in  apprehending  offenders  and  exe- 
cQting  the  orders  of  any  justice  of  the  peace  having  jurisdiction 
within  such  borough."  It  seems  clear  that  the  case  is  not  within 
those  words,  because  those  words  obviously  apply,  not  to  directions 
8Qch  as  those  in  this  case,  which  the  justices  may  volunteer  to 
give,  but  to  orders  of  the  justices,  which  they  have  jurisdiction  to 
make  and  which  are  legally  binding.  Mr.  Cave,  therefore,  very 
properly  admitted  that  the  case  could  not  come  within  those 
words,  and  relied  upon  the  concluding  words,  ''charges  and 
expenses  which  the  watch  committee  shall,  subject  to  the  appro- 
bation of  the  council,  direct  to  be  paid  for  the  purposes  of  the 
constabulary  force  under  this  Act."  The  purposes  of  the  con- 
stabulary force  are,  however,  really  defined  by  the  76th  section  of 
the  Actw  If  the  matter  had  been  without  authoritf  I  should  have 
held  that  these  costs  could  not  be  within  those  words.    These 

(1)  Hie  case  was  heard  before  Field,  J.,  sitting  alone  in  the  Bail  Court. 
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1880       sums  are  not  paid  for  the  purposes  of  the  constabulary  force 

^TheQubbm  within  the  section.    Mr.  Cave  suggested  that,  though  the  chief 

Mayor  &c.    nonstable  did  not  lay  the  information  in  pursuance  of  an  order  of 

OP  ExHTKB.  |;jje  justices  properly  so  called,  yet  the  concluding  words  must  bo 

Q.B.D.     intended  to  cover  other  matters  ejusdem  generis  with,  but  not 

covered  by,  the  preceding  words ;  and  this  information  being  laid 

by  the  direction  or  at  the  suggestion  of  the  magistrates,  the  case 

was  ejusdem   generis  with  expenses  incurred  in  executing  the 

order  of  a  magistrate.    But  I  cannot  think  that  a  mere  voluntary 

direction  of  the  magistrate,  which  it  is  not  the  duty  of  the  chief 

constable  to  carry  out,  is  ejusdem  generis  with  the  order  of  the 

magistrate  mentioned  in  the  previous  part  of  the  section.     The 

cases  on  the  subject  are  not  very  conclusive,  but  they  tend  to 

support  the  view  I  take.    In  the  latest  case  especially,  viz.,  that 

of  Reg.  V.  Liverpool  (1)  Blackburn,  J.,  appears  to  have  read  the 

section  in  a  similar  manner  to  that  in  which  I  am  construing  it. 

He  treats  the  concluding  words  as  intended  to  cover  only  charges 

and  expenses  for  the  purposes  of  the  constabulary  force  ejusdem 

generis  with  what  has  gone  before.    For  these  reasons  I  am  of 

opinion  that  this  rule  must  be  made  absolute. 

Bide  absolute. 

Solicitors  for  applicant :  Torr,  Janeways,  Torr,  dk  GtihUe. 
Solicitors  for  town  council :  Oeare  dt  Son^  for  Oidley. 

(1)  41  L.  J.  (Q.B.)  174. 


VOL.  VI.     QUEEirS  BENCH,  C.  P.,  AND  EX,  DIVISIONS.  139 


CLARK,  Appellant;    THE    ASSESSMENT    COMMITTEE  OF  ALDER-  18«> 

BURY  UNION  AND  THE  OVERSEERS  OP  FISHERTON-ANGAR,      ^^^'  ^' 

RSBFONIHDITS.  Q.  B.  D. 

Poor-rate — RaUahle  Value — Se/reshment  Rooms  at  Eailway  Station — Bent 
reserved — Evidence  of  Actual  Profits — Practice — Case  stated  by  Sessions — 
CosU^Civil  Proeeedings^Rules  of  1880,  Order  LXIL,  rule  2. 

The  refreshment  rooms  upon  a  railway  station  having  heen  let  to  a  contractor 
(or  a  term  of  years  at  a  fixed  annual  rent,  he  appealed  against  a  poor-rate  made 
upon  him  as  occupier  of  the  premises,  and  at  the  hearing  of  the  appeal  sought  to 
prove  hy  his  own  testimony  and  hy  his  account  hooks,  shewing  the  receipts  and 
expenditure  during  the  past  year  in  respect  of  the  refreshment  rooms,  that  the 
basiness  was  carried  on  at  a  loss,  and  that  the  rent  reserved  did  not  represent  the 
true  annual  value  of  the  premises :— 

Edd,  that  sach  evidence  ought  to  have  heen  received  as  an  element  in 
ascertaining  the  rateahle  value. 

Beg.  V.  Guardians  of  North  Aylesford  (37  J.  P.  148)  explained. 

Where  a  case  is  stated  by  sessions  upon  appeal  against  a  poor-rate,  the  proceed- 
ing is  a  civil  proceeding  on  the  Crown  side  of  the  Queen's  Bench  Division,  within 
the  mles  of  1880,  Order  LXIL,  rule  2,  and  the  costs  are  in  the  discretion  of  the 
Court  under  Order  LV. 

Upon  appeal  to  the  Saliabury  sessions  against  a  poor-rate  of  the 
19th -of  July,  1879,  for  the  parish  of  Fisherton-Angar,  Wilts,  in 
which  the  appellant  was  rated  in  respect  of  certain  premises,  the 
recorder  ordered  the  rate  to  be  amended  by  reducing  the  gross 
climated  rental  to  400Z.,  and  the  rateable  yalne  to  320Z.,  subject 
to  the  opinion  of  the  Court  upon  a  case,  of  which  the  following  is 
the  material  part : — 

The  appellant  is  the  lessee  of  the  refreshment  rooms  at  the 
Salisbury  station  of  the  London  and  South  Western  Bailway 
Company,  under  an  agreement  dated  the  6th  of  February,  1879. 

[The  case  then  set  out  the  agreement,  by  which  the  company  let 
the  refreshment  rooms  on  the  up  and  down  side  platforms  of  the 
station  at  Salisbury  for  the  term  of  five  years,  from  the  21th  of 
Jn&e,  1878,  at  a  rent  equal  to  12^  per  cent,  on  the  gross  receipts 
at  the  refreshment  rooms  for  each  year,  if  the  percentage  should 
exceed  lOOOZ.,  and  if  the  percentage  should  in  any  year  be  less 
than  lOOOt,  then  at  a  rent  of  lOOOZ.  for  that  year.] 

On  the  16th  of  January,  1879,  a  supplemental  valuation  list 
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1880       was  approved  by  the  assessment  cominittee,  in  which  the  appellant 
'^  Clabk      w^  rated  in  respect  of  the  refreshment  rooms  at  1000?.  gross,  and 
V*  800Z.  net  rateable  yalae,  and  in  January  and  April,  1879,  two  rates 

Anoak.  were  made  in  accordance  with  this  valuation  list.  Upon  appeal 
Q.  B.  I),  another  list  was,  in  March,  1879,  approved  by  the  committee,  in 
which  the  rating  of  the  appellant's  property  was  at  1000/.  gross, 
and  9007.  rateable  value.  A  rate  having  been  made  according  to 
this  list,  the  appellant  appealed  to  the  sessions,  and  upon  the 
hearing  of  the  appeal  he  was  called  by  the  respondents  and 
proved  that  he  rented  all  the  principal  refreshment  rooms  be- 
longing to  the  London  and  South  Western  Railway  Company. 
That  previously  to  1878  there  was  only  one  refreshment  room 
at  the  Salisbury  station,  which  was  rented  at  a  rent  of  4007.  a 
year.  In  1878  a  second  refreshment  room  was  built  on  the  up 
side  of  the  line,  and  both  the  refreshment  rooms  were  put  up  by 
the  company  to  be  let  by  public  tender.  The  former  occupier 
of  the  first  room  tendered  a  rent  of  800Z.,  and  the  appellant 
the  rent  reserved  in  the  agreement  before  referred  to,  which  was 
accepted. 

The  appellant,  in  cross-examination,  proved  that  since  the 
building  and  letting  to  him  by  the  company  of  the  second 
refreshment  room  neither  the  trains  nor  the  passengerET  had 
increased  in  number,  and  that  after  twelve  months  he  found  that 
he  had  incurred  a  considerable  loss  in  his  trading  at  the  two 
rooms,  and  in  support  of  the  appeal  he  tendered  evidence  of  two 
kinds.  First,  the  evidence  of  an  accountant,  to  prove  from  the 
appellant's  books  the  amount  of  his  total  gross  receipts  and  gross 
expenditure  with  respect  to  the  refreshment  rooms  in  question, 
for  provisions,  lights,  salaries,  rates,  and  all  other  expenses  in 
connection  with  the  same  during  the  year  1879,  which  shewed 
that  the  appellant,  in  the  thirteen  months'  trading  at  the 
refreshment  rooms  ending  the  30th  of  June,  1879,  had  lost 
457Z.  17s.  5(2.,  and  in  the  twelve  months  ending  the  31st  of 
December,  1879,  had  lost  7961.  IBs.  8d. ;  and,  secondly^  the 
evidence  of  a  surveyor  and  valuer,  to  prove,  taking  those  figures 
as  the  basis  of  his  calculations,  what  amount  of  rent  the  tenant 
could  actually  have  afforded  to  pay  his  landlord  for  the  year 
1879,  after  allowing  the  tenant  a  trade  profit  of  10  per  cent,  on 
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capital,  &c    The  respondents  objected  to  the  reception  of  this        1880 
evidence,  but  it  was  received  subject  to  the  objection.  Clabk 

The  appellant's  witnesses  were  then  called,  who  proved  the  facts   jfygaJ^TON. 
before  mentioned,  the  snryeyor  valuing  the  gross  rent  to  an      Anoab. 
hypothetical  tenant  at  8182.,  stating  that  in  practice  a  very     Q.  B.  D. 
common  mode  for  a  refreshment  contractor  to  ascertain  what  rent 
he  should  pay  for  his  premises  was  to  take  a  percentage  on  his 
receipts.     He  further  stated  that  he  was  unable  to  estimate  what 
the  premises  might  fetch  if  put  up  again  to  let  by  public  auction. 
The  respondents  called  no  witnesses,  and  the  order  was  made 
amending  the  rate. 

The  questions  for  the  opinion  of  the  Court  were :  firsts  whether 
evidence  was  admissible  to  shew  that  the  yearly  value  of  the 
premises  in  question  was  less  than  the  rent  actually  paid  for 
them ;  secondly,  whether  evidence  was  admissible  of  the  cost  to 
the  appellant  of  the  provisions  supplied  to  the  refreshment  rooms, 
and  of  the  expenses  of  management  of  the  same. 

Nov.  20.  A.  Wills,  Q.C.f  and  G.  P.  Ooldney,  for  the  respondents. 
The  evidence  ought  not  to  have  been  received.  Beg,  v.  Verrall  (I) 
where  it  was  held  that,  upon  appeal  against  a  rate  in  respect  of 
premises  used  as  a  racecourse,  the  account  books  of  the  occupier 
ought  to  be  considered  as  an  element  in  ascertaining  the  rateable 
valae  of  the  occupation,  may  at  first  sight  appear  an  authority 
for  the  contrary  proposition.  But  a  racecourse  is  a  property  of  a 
peculiar  description,  as  to  which  there  is  no  recognised  standard 
of  the  annual  value.  As  in  the  case  of  docks,  railways,  and  piers, 
the  value  cannot  be  calculated  by  comparison  with  other  property 
of  the  like  kind,  but  can  only  be  ascertained  by  an  inquiry  into 
the  profits.  If  Beg.  v.  Verrall  (1),  cannot  be  distinguished  on  this 
ground,  it  is  wholly  inconsistent  with  Beg.  v.  Ouardians  of  North 
Aylesford,  (2)  There  the  occupier  of  cement  works,  and  also  of 
a  chalk  pit  near  them,  was  separately  rated  for  each,  and  owing 
to  the  chalk  pit  being  near  the  cement  works,  he  made  large 
profits,  while  the  occupiers  of  other  pits  who  had  no  cement  works 
^laed  the  chalk  for  less  profitable  purposes.  It  was  held  that  the 
occupier  ought  not  to  be  rated  to  a  higher  amount  in  respect  of 

(1)  1  Q.  B.  D.  9.  (2)  37  J.  P.  148. 
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1860        the  extra  profit,  and  that  questions  asking  him  how  many  casks 

^Olabk       of  cement  he  made  during  the  last  year,  and  what  was  the  price 

FrsHBBTON-   ^^  cement  per  cask  were  inadmissible.    Blackburn,  J.,  said,  "  The 

AMGxn.      true  test  is  not  what  a  tenant  could  afford  to  give,  but  what  a 

Q.  B.  D.     tenant  would  be  likely  to  give  who  took  the  pit  from  year  to  year. 

It  is  not  the  profits  a  man  makes  that  make  the  difference,  for 

whether  he  gains  or  loses  in  his  trade,  the  rateable  value  is  the 


«ame." 


[BowEK,  J.  Those  questions  appear  to  have  been  founded 
upon  a  suggested  connection  between  the  cement  works  and 
the  chalk  pit,  and  the  Court  may  have  thought  them  too 
remote,  without  holding  that  general  questions  as  to  profit  were 
inadmissible.] 

The  argument  remains  that  the  profit  earned  during  a  partionlar 
year  is  not  a  fair  test  of  the  annual  value. 

F.  M.  WhitCi  Q,C.  {BuUen,  with  him),  for  the  appellant,  vras 
not  heard. 

Field,  J.  I  have  no  doubt  about  this  case  at  all.  The 
appellant  had  been  for  some  years  the  occapier  of  the  refreshment 
room  at  Salisbury,  and  in  consequence  of  the  traffic  of  the  South 
Western  Bailway  increasing  on  the  direct  line  to  Exeter,  the  com- 
pany opened  a  new  platform,  and  instead  of  having  one  refreshment 
room  to  which  everybody  must  go,  whatever  part  of  the  world  lie 
was  going  to,  they  had  two  refreshment  rooms,  one  upon  one 
platform,  and  one  upon  the  other.  Two  persons  competed  for 
these  rooms,  the  former  occupier  of  the  first  room  and  the  appellant. 
The  appellant  offered  the  higher  rent,  and  the  directors  accepted 
his  tender.  At  the  hearing  of  the  appeal  a  question  was  raised, 
which  the  recorder  has  reserved  for  us,  wliether  or  not  the  sessions 
were  entitled,  in  considering  what  the  premises  would  let  for,  to 
take  into  account  certain  elements.  These  elements  were  as 
follows  : — The  respondents  contended  that  the  rent  of  one  thou* 
sand  pounds  a  year  was  the  rateable  value.  The  appellant,  on  the 
other  hand,  in  substance  contended  that  a  refreshment  room  was 
a  piece  of  ground  or  space  or  land  occupied  for  a  particular  pur- 
pose, and  that  although  in  the  case  of  twenty  houses  in  a  street 
all  of  the  same  size  and  let  to  the  same  class  of  tenants,  you  might 
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ascertain  the  annual  value  upon  some  general  principle,  however       1S80 
rough  it  might  be,  yet  that  did  not  apply  here,  because  you  could  "  clabk 
not  find  another  refreshment  room  in  the  same  area,  nor  could   ^^^,0^1^^. 
joQ  find  another  refreshment  room  on  the  South  Western  Railway      Akgab. 
at  Salisbury.    All  the  elements  of  the  value  of  the  place  depend     q.  b.  d. 
npon  where  it  is,  and  what  it  is,  and  it  was  proposed  to  shew  that 
by  reason  of  the  price  of  provisions,  and  by  reason  of  the  small 
number  of  persons  at  the  station,  it  was  not  worth  a  man's  while 
to  carry  on  the  business.    The  appellant  might  of  eourse  be  cross- 
examined  to  shew  that  he  might  have  got  his  provisions  cheaper, 
and  made  a  larger  profit,  but  the  question  is,  are  v^^e  to  hold  that 
the  evidence  he  offered  was  inadmissible,  and  that  the  sessions 
mast  not  hear  it?    In  Beff,  v.   VerrdU  (1),  the  precise  point 
arose  conversely  with  regard  to  a  racecourse.    It  was  sought  on 
the  part  of  the  rating  authority,  the  parish,  to  shew  from  the 
appellant's  books,  that  be  was  making  more  than  he  said  he  was. 
The  Court  held  that  this  might   be  done,  and  as  far  as  I  was 
concerned,  the  ground  on  which  I  intended  to  decide  was,  that  it 
was  an  element  which  we  could  not  exclude  from  the  estimate. 
As  for  Beg.  v.  North  Aylesford  Union  (2),  when  you  look  into  it, 
all  that  the  Court  decide  is,  that  in  'I  aeir  judgment  the  question 
went  not  to  shew  what  was  the  value  of  the  hereditaments  to 
let,  but  what  the  particular  mode  of  carrying  on  the  busineFS 
by  the  appellant,  was,  and  whether  this  particular  and  personal 
mode  of  carrying  on  the  business  ought  to  increase  the  amount  of 
the  rate. 

Under  these  circumstances,  I  think  Beg.  v.  North  Aylesford 
Union  (2)  will  stand  with  Beg.  v.  Verrall  (1),  and  I  answer  the 
question  which  has  been  put  by  the  recorder  in  the  afiirmative, 
that  the  evidence  was  admissible. 

BowEN,  J.,  concurred. 

Judgment  for  the  appellants 

Nov.  27.  F.  M.  White,  Q.C.j  on  behalf  of  the  appellant, 
applied  for  the  costs  of  the  proceedings  in  this  court.  Formerly, 
the  appellant  would  have  got  his  costs  by  virtue  of  the  recognizance 

(1)  1  Q.  B.  D.  9.  ^  (2)  37  J.  P.  148.   ;. 
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1880 


Clark 

V, 
FlSHERTON- 

Anoar. 
Q.  B.  D. 


given  on  the  issuing  of  the  certiorari.  By  the  Bnles  of  1880, 
Order  LXII.«  rule  2,  the  provisions  of  Order  LY.  are  applied  to 
civil  proceedings  on  the  Crown  side  of  the  Queen's  Bench  Division. 
The  Court  has  therefore  discretion  to  give  costs.  Order  LXIL, 
rule  6,  is  not  an  exhaustive  definition  of  what  are  civil  proceedings 
for  the  purposes  of  the  order. 


Wills,  Q.C.f  for  the  respondents,  admitted  that  he  could  not 
contend  that  the  case  was  not  within  Order  LXII. 


The  Coubt  (Field  and  Manisty,  JJ.)  ordered  that  the  appellant 
should  have  his  costs. 

Application  granted,  (1) 

.    Solicitors  for  appellant :  6.  Davis,  Morgan,  db  Co. 

Solicitors  for  respondents :  Taylor,  Eoare,  &  Taylor,  for  Wilson 
dt  Son,  Salisbury. 


(1)  In  the  case  of  the  Qiieen  v. 
Baxendcde — which  was  a  special  case 
from  the  Salford  Borough  Sessions, 
upon  appeal  against  a  summary  con- 
viction by  justices,  under  the  Weights 
and  Measures  Acts — a  similar  applica- 
tion was  upon  the  same  day  made  ou 
behalf  of  the  respondent,  who  had  suc- 
ceeded at  the  sessions  and  in  this  court. 

E.  Sutton,  appeared  for  the  respond- 


ent, and  contended  that  the  proceedings 
were  civil  proceedings  within  Order 
LXII. 

E.  J.  Dunn,  for  the  appellant. 

Adduon^  Q,C.,  for  the  justioes. 

The  Court  refused  the  application, 
on  the  ground  that  the  proceedingH 
were  not  civil  proceedings  within  the 
order. 
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MANZONI  v.  DOUGLAS.  1880 

IJee.  10. 

Negligence — Driving  Carriage  in  a  puhlic  Thorough/are,   ^  

C.  P.  D. 

A  horse  drawing  a  brongham  iinder  the  care  of  the  defendant's  coachman 

in  a  public  street,  suddenly  and  without  any  explainable  cause  bolted,  and, 
notwithstanding  the  utmost  eiforts  of  the  driver  to  control  him,  swerved  on  to 
the  footway  and  injured  the  plaintiff: — 

EM^  no  evidence  of  negligence  to  go  to  a  jury. 

iln(2  hddy  that  the  fact  that  the  horse  had  cast  a  shoe  shortly  after  he  bolted, 
and  that  the  driver  did  not  under  the  circumstances  in  which  he  was  placed  call 
uat  or  give  any  warning,  did  not  alter  the  case. 

Eammach  v.  White  (11  0.  B.  (N.S.)  588 ;  31  L.  J.  (O.P.)  129),  upheld. 

Case  remitted  by  this  Court  to  the  Westminster  county  court, 
under  30  &  31  Vict  c.  142,  s.  7. 

It  was  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  the  plaintiff  from  the  alleged  negligent  driving  of  the 
defendant's  servant.  The  evidence  as  disclosed  upon  the  judge's 
notes  was  as  follows : — 

Plamtiff.  On  the  9th  of  June,  1879,  I  was  walking  along 
Cockspur  Street,  on  the  side  near  the  park,  from  Pall  Mali 
towards  Mapleson's  Opera  House.  I  was  knocked  down,  and 
bew  nothing  till  I  was  in  the  hospital  I  was  on  the  foot- 
parement.  I  was  knocked  down  from  behind.  On  cross-ezami- 
oatioQ  he  said, — ^I  did  not  hear  any  one  call  out ;  nor  did  I  hear 
ftny  shout 

Bobert  Davis :  I  saw  the  accident  The  plaintiff  was  walking 
along  the  pavement  opposite  Mr.  Bayley's.  A  brougham  was 
oomiog  from  Charing  Cross  towards  the  Haymarket  at  a 
tremendous  speed, — twelve  to  fourteen  miles  an  hour,  1  should 
thmk.  The  horse  was  galloping.  The  coachman  was  trying  his 
^est  to  stop  the  horse,  and  he  was  not  able  to  do  so.  The 
1^0188  seemed  to  lurch  from  Waterloo  House,  coming  across  the 
it)ad,  and  was  thrown  over  by  the  kerb  by  Mr.  Bayley's.  The 
tioise  fell  on  the  pavement.    I  saw  two  horse-shoes. 

[The  plaintiff's  counsel  proposed  to  give  evidence  of  the  state 
of  the  horse's  shoes.  The  defendant's  counsel  objected  that  the 
claim  was  for  negligent  driving.    The  plaintiff's  counsel  contended 

Vol.  VL  L  2 


C.  p.  D. 


146  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.     VOL.  VI. 

1880  that  to  drive  a  horse  with  an  improper  shoe  was  negligent  driving ; 
Manzoni  whereupon  the  defendant's  counsel  objected  that  such  evidence 
Douglas.  ^^  inadmissible,  for  the  reason  already  given.  The  judge 
allowed  the  objection.  The  plaintiff's  counsel  then  applied  for 
leave  to  amend  by  adding  the  words  "  or  by  the  negligence  of 
your  servant,  in  neglecting  to  take  care  that  the  horse  was  properly 
shod,"  The  defendant's  counsel  objected ;  and  the  judge  refused 
to  amend.] 

John  Baynes :  I  am  clerk  in  the  railway  booking  o£5co.  I  did 
not  see  the  accident.  I  saw  a  brougham  being  driven  from 
Whitehall  towards  Charing  Cross.  It  came  along  at  a  very  quiet 
pace.  The  horse  bolted  all  at  once  alongside  of  Scotland  Yard. 
He  threw  a  shoe  right  opposite  the  office  just  as  he  bolted.  He 
threw  a  second  shoe  in  about  three  strides  after :  it  went  right  up 
into  the  air.  I  kept  the  shoes  till  two  or  three  weeks  ago,  and 
gave  them  away  to  a  boy. 

Cross-examined :  The  horse  bolted  opposite  the  Admiralty,  that 
is,  opposite  Scotland  Yard.  When  he  threw  the  shoe  he  was 
galloping.  The  horse  bolted  about  twenty  yards  from  where  I 
was  standing.  He  threw  the  first  shoe  opposite  my  offica  The 
coachman  was  doing  all  he  could  do  to  stop  the  horse.  He  had 
no  control  at  all  over  the  horse. 

Be-ezamined :  The  horse  dropped  the  first  shoe  about  twenty 
yards  from  the  bolt. 

The  defendant's  counsel  submitted  that  there  was  no  case  to  go 
to  the  jury :  there  was  no  evidence  of  negligence. 

The  judge  was  of  that  opinion,  and  upon  the  authority  of 
Eammach  v.  WhUe  (1),  directed  a  nonsuit. 

July  26.    Daniel  obtained  a  rule  nisi  for  a  new  trial. 

PoUard  shewed  cause.  The  decision  of  the  county  court  judge 
was  clearly  right.  There  was  no  evidence  of  negligence  on  the 
part  of  the  defendant's  coachman  upon  which  a  jury  could  reason- 
ably have  acted.  The  cases  of  Cotton  v.  Wood  (2)  and  EamTnaek 
V.  White  (1),  which  were  recognised  in  Smith  v.  Chreat  Eastern 

(1)  11  C.  B.  (N.S.)  588;   31  L.  J.         (2)  8  C.  B.  (N.S.)  568;   29  L.  J. 
(CP.)  129.  (O.P.)  333. 
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By.  Co.  (1),  are  decisive  of  the  question.     To  entitle  him  to       isso 
recover  in  an  action  of  this  sort,  the  plaintiff  must  give  aflSrma-     -s/unzom 
tive  evidence  of  negligence :  it  is  not  enough  to  shew  a  state  of    p.   ** 
thiDgs  which  is  equally  consistent  with  negligence  or  the  absence 
of  negligence. 

Daniel,  in  support  of  the  rule.  There  was  reasonable  evidence 
of  negligence  for  a  jury,  therefore  the  cetses  relied  upon  do  not 
apply;  and,  if  they  did  apply.  Cotton  v.  Wood  (2)  and  Hammock y. 
White  (3)  are  no  longer  to  be  considered  as  authorities.  The  last- 
mentioned  case  proceeded  upon  the  ground  that  the  defendant 
bad  done  all  he  could  to  prevent  the  accident.  Here,  there  was 
nothing  to  shew  how  or  why  the  horse  bolted,  or  that  the  driver 
did  anything  to  endeavour  to  prevent  the  accident,  as,  by  calling 
out  to  foot*passengers.  That  of  itself  was  at  least  as  much 
negligence  as  was  relied  on  in  Bridges  y.  North  London  By.  Co.  (4) 
There  has  been  a  singular  difference  of  opinion  amongst  judges  as 
to  what  amount  of  evidence  will  su£Bce  to  cast  upon  the  defendant 
the  burden  of  rebutting  the  charge  of  negligence.  In  Mitchil  v. 
Mestree  (5),  the  declaration  stated  that  the  defendant  did  ride  a 
horse  into  a  place  called  Lincoln's  Inn  Fields  (a  place  much 
frequented  by  the  king's  subjects,  and  unapt  for  such  purposes), 
for  the  breaking  and  taming  of  him,  and  that  the  horse  was  so 
onroly  that  he  broke  from  the  defendant  and  ran  over  the 
plaintiff,  &c. ;  it  was  moved  in  arrest  of  judgment  that  here  is  no 
cause  of  action,  for,  it  appears  by  the  declaration  that  the  mischief 
^hich  happened  was  against  the  defendant's  will,  and  so  damnum 
absque  injuria.  But  the  Court  said  it  was  the  defendant's  fault  to 
bring  a  wild  horse  into  such  a  place,  where  mischief  might  pro- 
Ubly  be  done  by  reason  of  the  concourse  of  people.  In  Christie  v. 
Mggs  (6),  which  was  an  action  to  recover  damages  for  an  injury 
arising  from  the  breaking  down  of  a  stage*coach,  the  plaintiff 
hamg  proved  that  the  axle-tree  snapped  asunder  at  a  place  where 
there  was  a  slight  descent  from  the  kennel  crossing  the  road, 
whereby  he  was  precipitated  from  the  top  of  the  coach  and  hurt, 
it  was  contended  for  the  defendant  that  the  plaintiff  was  bound  to 

(1)  Law  Rep.  2  C.  P.  4.  (4)  Law  Rep.  7  H.  L.  213, 238. 

(2)  8  a  B.  (K.S.)  668 ;  29  L.  J.  (CP.)  333.        ,  (6)  1  Vent.  295. 

(3)  11 C.  B.  (N.S.)  688 ;  31 L.  J.  (CP.)  129.  (6)  2  Camp.  79. 
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1880  proceed  further,  and  give  evidence  either  of  the  driver  being 
""manzoni  unskilful  or  of  the  coach  being  insufficient :  but  Sir  James  Mans- 
DouoLAa  fi^ld  said  :  *'  I  think  the  plaintiflf  has  made  a  prima  facie  case  by 
proving  his  going  on  the  coach,  the  accident,  and  the  damage  he 
has  suffered.  It  now  lies  on  the  other  side  to  shew  that  the  coach 
was  as  good  a  coach  as  could  be  made,  and  that  the  driver  was  as 
skilful  a  driver  as  could  anywhere  be  found.  What  other  evidence 
can  the  plaintiff  give  ?" 

[Denman,  J.  Surely  that  cannot  be  the  test.] 
In  Byrne  v.  Boodle  (1),  the  plaintiff  was  walking  in  a  public 
street  past  the  defendant's  shop,  when  a  barrel  of  flour  fell  upon 
him  from  a  window  above  the  shop  and  injured  him :  and  it  was 
held  that  this  was  sufficient  prima  facie  evidence  of  negligence 
for  the  jury,  to  cast  on  the  defendant  the  onus  of  proving  that  the 
accident  was  not  caused  by  his  negligence.  A  passage  from  the 
judgment  of  Erie,  G.  J.,  in  Hammock  v.  White,  being  cited,  where 
he  says  (2),  **  I  am  of  opinion  that  the  plaintiff  in  a  case  of  this 
sort  is  not  entitled  to  have  his  case  left  to  the  jury  unless  he  gives 
some  affirmative  evidence  that  there  has  been  negligence  on  the 
part  of  the  defendant,"  Pollock,  C.B.,  says:  ''If  he  meant  to 
apply  that  to  all  cases,  I  must  say,  with  great  respect,  that  I 
entirely  differ  from  him ;"  and  Bramwell,  B.,  adds :  "  No  doubt, 
the  presumption  of  negligence  is  not  raised  in  every  case  of  injury 
from  accident ;  but  in  some  it  is.  We  must  judge  of  the  facts  in  a 
reasonable  way ;  and,  regarding  them  in  that  light,  we  know  that 
these  accidents  do  not  take  place  without  a  cause,  and  in  general 
that  cause  is  negligence."  In  Scott  v.  London  Dock  Co.  (3), 
Erie,  C.  J.,  expressing  the  opinion  of  the  majority  of  the  judges, 
says :  ''  There  must  be  reasonable  evidence  of  negligence.  But, 
where  the  thing  is  shewn  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendants,  that  the  accident  arose 
from  want  of  care." 

[Denman,  J.    That  was  the  case  of  an  inanimate  object,  a 

<1)  2  H.  &  C.  722 ;  33  L.  J.' (Ex.)  13.  (2)  11  0.  B.  (N.S.)  at  p.  694. 

(3)  3  H.  &  C.  506  ;  34  L.  J.  (Ex)  220. 
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bale  of  goods:    and  there  is  no  oyerrnling    of  SamvMuik  v.       1880 

^^  (01  Manzoni 

Bat  a  pule  is  propounded  which  is  inconsistent  with  the  decision    dq^j^^ 

in  that  case.     The  same  principle  is  enunciated  in  Briggs  y. 

Oliver  (2),  where  Cockburn,  0.  J.,  left  the  question  of  negligence 

to  the  jury.    In  Kearney  y.  London^  Brighton^  and  South  Coast 

By.  Co,  (3),  as  the  plaintiff  was  passing  along  a  highway  under  a 

railway  bridge  of  the  defendants,  which  was  a  girder-bridge  resting 

on  a  perpendicular  brick  wall,  with  pilasters,  a  brick  fell  from  the 

top  of  one  of  the  piers  on  which  a  girder  rested,  and  injured  the 

plaintiff;  a  train  had  passed  just  previously,  and  on  subsequent 

examination  other  bricks  were  found  to  have  fallen  out.    The 

bridge  had  been  built  and  in  use  three  years.     It  was  held  by  the 

Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 

Queen's  Bench^  that  the  defendants  were  bound  to  use  due  care  in 

keeping  the  bridge  in  proper  repair,  so  as  not  to  injure  persons 

passing  along  the  highway,  and  that  there  was  evidence  from 

which  the  jury  might  infer  negligence.    In  Simson  v.  London 

General  Omnibus  Co.  (4),  a  passenger  in  an  omnibus  was  injured 

by  a  blow  from  the  hoof  of  one  of  the  horses,  which  had  kicked 

throngh  the  front  panel  of  the  vehicle.    There  was  no  evidence  that 

the  horse  was  a  kicker ;  but  it  was  proved  that  the  panel  bore  marks 

of  other  kicks,  and  that  no  precaution  had  been  taken,  by  the  use  of 

a  kicking  strap  or  otherwise,  against  the  possible  consequences  of  a 

horse  kicking  out,  and  no  explanation  was  offered  on  the  part 

of  the  defendants:  and  it  was  held  that  there  was  evidence  of 

negligence  proper  to  be  submitted  to  a  jury.   Bovill,  C.  J.,  in  giving 

jadgment,  says  :  ^'  It  is  true  that  the  mere  fact  of  the  happening 

of  an  accident  is  not,  as  a  general  rule,  even  prima  facie  evidence 

of  negligence :  but  if  the  cause  of  the  accident  be  shewn,  it  may  or 

may  not,  according  to  circumstances,  be  evidence  for  the  jury.   In 

the  case  of  a  public  carriage,  the  owner  is  bound  to  provide  proper 

horses,  and  such  as  will  not  unduly  endanger  his  passengers.    In 

the  event  of  an  accident  arising  from  their  unfitness,  it  is  not 

necessary  to  shew  that  the  owner  was  aware  of  such  unfitness.  lu 

(1)  11  C.  B.  (N.S.)  588 :  31  L.  J.  (2)  4  H.  &  C.  403. 

(C.P.)  129.  (3)  Law  B«p.  Q  Q.  13.  759. 

(4)  Law  Rep.  8  0.  P.  390, 
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1880  the  present  case,  a  horse  drawing  an  omnibus  belonging  to  the 
Mamzoni  defendants,  without  any  assignable  cause  kicks  out  and  strikes  and 
Douglas  ^j^^^^  *^®  plaintiff,  who  was  riding  in  the  vehicle.  It  seems  to 
me  that  that  alone  presents  a  case  which  calls  for  some  explanation 
on  the  part  of  the  proprietors.  It  is  said  that  it  is  the  nature  of 
a  horse  to  kick.  But  I  think  it  ought  not  to  be  the  nature  of  a 
horse  employed  to  draw  a  public  vehicle  to  kick.  Proof  having 
been  given  that  the  horse  in  question  had  misconducted  itself  in 
the  way  charged,  the  burden  of  shewing  that  he  was  not  habitually 
a  kicker,  or  something  to  account  for  his  having  kicked  on  this 
particular  occasion,  lay  on  the  defendants.  The  mere  fact  of  his 
having  kicked  out  was,  I  should  say,  prima  facie  evidence  for  the 
jury.  But  there  was  further  evidence.  It  was  proved  that  there 
were  marks  of  other  kicks  on  the  omnibus  besides  that  which  was 
made  on  the  occasion  in  question.  It  was  left  in  doubt  how  those 
marks  were  produced.  It  was  impossible  to  withdraw  that  evidence 
from  the  jury.  The  defendants  might  and  ought  to  have  explained 
it."  Here,  the  defendant's  horse  bolts  without  any  apparent 
cause :  that  surely  is  some  evidence  of  negligence,  in  the  absence 
of  explanation  on  the  part  of  the  defendant.  The  casting  the 
shoes,  and  the  absence  of  warning  to  persons  on  the  footway,  also 
afforded  some  evidence  which  should  not  have  been  withheld  from 
the  jury. 

Denman,  J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was 
right.  I  will  first  deal  with  the  question  whether  Hammock  v. 
White  (1)  is  still  to  be  considered  as  law.  I  think  it  is.  The 
cases  of  MUehil  v.  Alestree  (2)  and  Christie  v.  Griggs  (3)  are  in- 
applicable. In  the  former  the  decision  turned  upon  the  knowledge 
of  the  rider  that  the  horse  was  of  a  wild  nature  and  one  which  it 
was  improper  to  exercise,  for  the  purpose  of  taming  him,  in  a 
public  thoroughfare ;  and  in  the  latter  it  turned  upon  the  duty  of 
the  proprietor  of  a  pubb'c  vehicle  to  provide  one  which  w^as 
reasonably  safe  for  the  purpose.  The  subsequent  cases  in  which 
Hamm>ach  v.  White  (1)  has  been  cited  do  not  in  any  one  instance 
shew  that  that  case  is  not  still  good  law.    No  single  judge  has 

(1)  11  0.  B.  (N.S.)  688 ;  31  L.  J.  (C.P.)  129.  (2)  1  Veut.  296. 

(3)  2  Camp.  79. 
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intimated  any  dissatisfaction  with  the  decision:  but  all  have  1880 
rather  approved  of  it.  With  the  exception  of  Simocm  v.  London  manzoki 
General  Omnibtts  Co.  {!),  none  of  these  cases  deal  with  the  mis- 
condact  of  an  animate  creature,  but  all  were  cases  of  accidents 
arising  from  the  mismanagement  of  an  inanimate  thing, — a  cask 
or  a  bale  of  goods,  or  insufficient  tackle.  The  passage  in  the 
judgment  in  Scott  v.  London  Dock  Co.  (2),  "  There  must  be  reason- 
able eyidence  of  negligence.  But,  where  the  thing  is  shewn  to 
be  under  the  management  of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want  of  care," — was 
applied, to  a  bale  of  goods  slung  from  a  crane  overhanging  a 
public  thoroughfare  falling  through  some  unexplained  cause  and 
injuring  a  passer  by.  Now,  the  two  things, — a  bale  of  goods  falling 
and  a  horse  bolting, — are  so  totally  different  in  their  nature  that 
1  think  it  would  be  a  strong  thing  to  hold  that  the  principle  there 
enunciated  was  intended  to  apply  to  the  case  of  a  horse.  It  is 
impossible  to  say  that  horses  do  not  sometimes  bolt  without  any 
negligence  or  unskilfulness  of  those  having  the  charge  of  them. 
Here  the  evidence  was,  that  the  horse  started  off  and  became 
uncontrollable ;  and  no  question  was  put  to  either  of  the  witnesses 
as  to  negligence  on  the  part  of  the  driver.  We  cannot,  therefore, 
asgume  that  there  was  negligence.  The  last  case  cited,  Simson  v. 
London  General  Omnibus  Co.  (1),  seems  at  first  sight  to  be  more 
germane  to  the  present  case,  because  it  was  a  case  of  injury  from 
the  kick  of  a  horse.  But  the  judgment  puts  it  upon  a  ground 
which  is  not  at  all  overruling  Hammock  v.  White.  (3)  Bovill,  G.  J., 
puts  it  expressly  upon  the  duty  of  a  person  keeping  a  public 
vehicle  "  to  provide  proper  horses,  and  such  as  will  not  unduly 
endanger  his  passengers."  This  is  the  case  of  a  private  person 
having  a  horse  which  suddenly  bolts  without,  as  I  read  the 
eyidence,  any  negligence  on  the  part  of  the  driver.  That  is 
extremely  like  the  case  of  Hammock  v.  White  (3),  which,  if  still 
law,  fully  warrants  us  in  holding  that  the  county  court  judge  was 

(1)  Law  Rep.  8  C.  P.  390.  (2)  3  H.  &  C.  596;  34  L.  J.  (Ex.)  220. 

(3)  11  C.  B.  (N.S.)  588 ;  31  h.  J.  (C.P.)  129. 
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right  in  nonsuiting  the  plaintiff.  The  statement  of  claim  is  that 
a  horse  driven  by  a  servant  of  the  plaintiff  was  so  negligently 
driven  that  he  knocked  down  and  injured  the  plaintiff.  The 
evidence  was  this :  the  plaintiff  was  walking  on  the  foot-pavement 
in  Gockspur  Street,  and  was  knocked  down  by  the  defendant's 
horse,  and  injured.  In  answer  to  a  question  put  to  the  plaintiff 
on  his  cross- examination,  he  said  that  he  did  not  hear  any  one 
call  out.  A  witness  who  saw  the  accident  stated  that  '^the 
coachman  was  trying  his  hardest  to  stop  the  horse,  and  he  was 
not  able  to  do  so."  At  this  stage  of  the  trial  the  plaintiff's 
counsel  proposed  to  call  witnesses  to  shew  that  the  horse's  shoes 
were  insufficient,  or  that  they  were  insufficiently  fastened.  Bat 
the  defendant's  counsel  objected  that  this  would  not  constitute 
'^  negligent  driving,"  which  was  all  that  was  charged  in  the  state- 
ment of  claim.  The  learned  judge  allowed  the  objection,  and 
declined  to  amend  the  statement  of  claim.  The  point,  however, 
ultimately  'came  to  nothing ;  for,  the  next  witness,  who  saw  the 
horse  bolt,  stated  that  the  first  shoe  was  cast  about  twenty  yards 
after  the  bolt.  This  witness  also  proved  that  the  coachman  was 
doing  all  he  could  to  stop  the  horse,  but  that  he  had  no  control 
over  it.  Looking  at  the  whole  of  the  evidence  and  at  the  course 
taken'  at  the  trial,  I  think  there  was  no  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendant's  coachman  which  ought 
to  have  been  left  to  the  jury.  It  was  said  that  the  driver  was 
guilty  of  negligence,  because  he  did  not  call  out.  The  words 
^'  without  any  warning,"  in  the  statement  of  claim  were  not  inserted 
as  a  substantive  allegation  of  negligence.  Besides,  there  was  no 
evidence  we  could  rely  on  as  to  that,  or  that  the  omission  to  call 
out  was  the  cause  of  the  accident.  All  that  appears  upon  that 
subject  is  the  plaintiff's  statement  on  cross-examination  that  he  did 
not  hear  it.  The  whole  thing  would  necessarily  take  place  in  a 
moment;  and  there  could  be  no  inference  of  negligence  from  the 
absence  of  warning.  And  we  could  not  on  that  ground  distinguish 
the  case  from  Hammaek  v.  White.  (1)  The  nonsuit  was  right,  and 
this  rule  must  be  discharged. 

LiNDLETy  J.    I  am  of  the  same  opinion.    The  plaintiff  was 
(1)  11  C,  p.  (N.S.)  588;  31  L.  J.  (C.P.)  129. 
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kwfolly  walking  on  the  foot  pavement  of  a  public  thoronghfarei 
and  was  knocked  down  by  a  horse  drawing  the  plaintifiTs  brougham. 
If  the  case  had  been  left  there,  it  might  be  that  the  defendant 
was  liable  for  negligent  driving  of  her  servant.  But  the  explana- 
tion was  given  by  the  plaintiff's  witnesses,  viz.  that  the  horse  had 
bolted  and  the  defendant's  coachman  had  lost  all  control  over  it. 
We  do  not  know  what  it  was  that  caused  the  horse  to  bolt ;  and 
therefore  we  have  no  evidence  that  it  was  caused  by  the  driver's 
negligence  or  want  of  care.  It  is  said  that  negligence  is  to  be 
inferred  from  the  fact  that  the  driver  did  not  call  out  or  give 
warning.  I  cannot  see  that  that  per  se  affords  any  ground  for 
inferring  negligence.  The  coachman  himself  was  in  fear  for  his 
own  life ;  and  the  probability  is  that  in  such  circumstances  even 
a  cool  man  might  abstain  from  calling  out.  Then  it  is  said  that 
the  fact  of  the  horse  having  cast  one  or  two  shoes  was  some 
evidence  of  negUgence:  but  I  cannot  see  that  the  fact  of  a 
horse  having  cast  a  shoe  after  he  has  bolted  affords  any  evi- 
denoe  of  negligent  driving.  To  hold  that  the  mere  fact  of  a 
horse  bolting  is  per  se  evidence  of  negligence  would  be  mere 
reckless  guesswork.  To  entitle  him  to  recover  in  an  action  of 
this  kind,  the  plaintiff  must  make  out  a  clear  prima  facie  case 
by  evidence  which  will  warrant  an  inference  of  negligence.  This, 
I  thiok,  the  plaintiff  has  failed  to  do  here.  It  is  then  said  that 
Cotton  V.  Wood  (1)  and  Hammock  v.  White  (2)  have  been  over- 
ruled. In  my  opinion  they  are  quite  consistent  with  the  principle 
laid  down  by  Erie,  C.J.,  in  Scott  v.  London  Dock  Co.  (3)  ;  and  1  find 
uo  case  which  has  expressly  overruled  them.  If  upon  the  evidence 
as  reported  to  us  a  verdict  had  been  found  for  the  plaintiff,  it 
wonld,  in  my  opinion,  have  been  perfectly  unwarrantable. 

Ruh  discharged,    , 

Solicitors  for  plaintiff:  Farhw  Jb  Jackson. 
SoUcitors  for  defendant :  Meynell  dk  Pemberton. 


isso 


Manzoni 

V, 

Douglas. 
0.  P.  D. 


Llndiej,  J. 


(1)  8  C.  B.  (N.a)  668;  29  L.  J.  (2)  11  C.  B.  (N.S.)  588 ;   31  L.  J. 

(CP.)  333.  (CP.)  129. 

•  (3)  3  H.  &  C.  596 ;  34  L.  J.  (Ex.)  226. 
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1880  In  the  Matteb  of  MABY  GEBALDINE  LACEY,  an  Isfakt. 

1  _] Married  Woman — Acknowledgrnent  of  Deed  tinder  3  <fe  4  Wm,  4,  c.  74,  «.  84 — 

0.  P.  D.  Varying  the  CeHificate  hy  omitting  the  Words  "  o/fuU  Age."* 

By  order  of  a  Vice-Chancellor  indentures  of  settlement  were  directed  to  be 
executed  by  a  married  woman  who  was  an  infant.  This  Court  allowed  tlio 
certificate  of  acknowledgment  under  3  &  4  Wm.  4,  c.  74,  &  84,  to  bo  varied  by 
omitting  the  words  "  of  full  age." 

Nash  moved  for  an  order  under  the  Act  for  the  abolition  of 
fines  and  recoveries  (3  &  4  Wm.  4,  c.  74),  s.  84,  that  the  form 
of  the  certificate  therein  prescribed  of  the  due  taking  of  an 
acknowledgment  of  Mrs.  Lacey  before  special  commissioners  at 
Waterford  might  be  varied  by  omitting  therefrom  the  words  "  of 
full  age.**  It  appeared  that  by  an  order  made  by  Vice-Ohan- 
cellor  Hall  in  the  Matter  of  The  Estate  of  Maurice  Fitzgerald, 
deceased,  wherein  Mary  Geraldine  Fitzgerald  and  others  were 
plaintifils,  and  Eichard  Byder  and  Annie  Fitzgerald  defendants, 
and  in  the  Matter  of  the  Act  of  Parliament  18  &  19  Vict.  c.  43 
upon  the  petition  of  Mary  Geraldine  Fitzgerald  (an  infant)  by  her 
next  friend,  after  reciting  that  by  the  certificate  of  the  chief-clerk 
of  the  judge  it  was  found  that  a  valid  marriage  had  been 
solemnized  between  the  said  Mary  Geraldine  Fitzgerald  and 
Claude  William  Lacey,  and  the  judge  being  of  opinion  that  the 
settlement  proposed  to  be  efibcted  by  certain  indentures  therein 
mentioned  was  a  proper  settlement  to  be  made  upon  the  said 
marriage  of  the  property  of  the  said  infant  comprised  therein,  it 
was  ordered  that  Claude  William  Lacey  and  the  said  infant  Mary 
Geraldine  Lacey  and  the  trustees  therein  named  should  execute 
the  therein-mentioned  indentures.  Certain  of  the  indentures  to 
efiect  the  settlement  required  to  be  acknowledged  by  Mary 
Geraldine  Lacey,  and,  she  being  resident  at  Waterford,  a  special 
commission  had  issued  to  take  her  acknowledgment,  but,  she 
being  still  an  infant,  it  was  necessary  to  obtain  the  order  of  this 
Court  to  vary  the  form  of  the  certificate  to  meet  the  case. 

He  referred  to  In  re  Sarah  Luke.  (1)  In  that  case,  Mrs.  Sarah 
Luke,  an  infant  trustee,  had  before  her  marriage  been  ordered  by 

(1)  1  N.  C.  165. 
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the  Court  of  Chancery  of  the  Duchy  of  Lancaster  to  convey  the       1880 
tru8tF«8tate  to  other  trustees  pursuant  to  11  G-eo.  4,  c.  60,  s.  6.       iir  bb 
Before  the  conveyance  could  be  drawn  up,  and  while  she  was  still       _^' 
an  infant,  the  lady  married,  and  it  became  necessary  that  she     ^*  ^*  ^- 
fihould  make  an  acknowledgment  under  3  &  4  Wm.  4,  c.  74,  the 
84th  section  of  which  requires  that  the  person  or  persons  taking 
the  acknowledgment  shall  sign  a  certificate  stating  amongst  other 
thiuggi, — **  subject  to  any  alteration  which  may  from  time  to  time 
be  directed  by  the  Court  of  Common  Pleas," — that  the  lady 
appeared  before  them,  and  that  she  was  at  the  time  of  acknow- 
ledging the  said  deed  of  full  age  and  competent  understanding. 
The  Court  under  the  circumstances  made  an  order  authorizing 
the  commissioners  to  take  the  acknowledgment  without  certifying 
that  the  lady  was  of  full  age. 

Gbove,  J.  The  only  distinction  between  that  case  and  this  is 
that  there  the  person  whose  acknowledgment  was  to  be  taken  had 
no  beneficial  interest,  she  was  a  mere  naked  trustee ;  here  she  is 
beneficially  interested  in  the  property  to  be  conveyed.  But,  there 
being  an  order  of  the  Chancery  Division  for  the  execution  of  the 
deeds  by  the  lady,  and  we  being  asked  only  to  remove  a  formal 
difficulty  as  to  the  mode  of  execution,  it  is  not  a  case  where  any 
advantage  could  possibly  be  taken  of  her,  and  therefore  I  think 
the  order  may  go. 

Lopes,  J.  The  order  of  the  Chancery  Division  removes  all 
difficulty ;  and  the  case  of  In  re  Lulce  (i),  subject  to  the  remark  of 
my  Brother  Grove,  is  an  authority  in  point. 

Order  made. 

Solicitors  for  applicant :  Davidson,  Burch,  db  Whitehead. 

(1)  1  N.  C.  265.    And  see  Ex  parte  Wallis,  7  C.  B.  (N.S.)  303. 
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1880 
Deo,  7,  8. 

(0.  A.) 
Q.  B.  D. 


[IN  THE  COUBT  OP  APPEAL.] 

MULLINS  V.  THE  TREASURER  OP  THE  COUNTY  OP  SURREY. 

Prisons  Act,  1877  (40  <fe  41  Vici.  c.  21),  ss,  4,  bl—Mainienance  of  Prisons  and 
of  Prisoners  therein — Expenses  of  conveying  to  Prison — Liability  of  Secre* 
tary  of  State  for. 

A  metropolitan  police  magistrate,  having  summarily  convicted  an  offender  and 
adjudged  her  to  be  imprisoned,  made  out  a  warrant  for  her  commitment;  in 
obedience  to  which  warrant  the  plaintiff,  a  police  constable,  duly  conveyed  her  to 
prison.  By  reason  of  such  conveyance  the  plaintiff  incurred  certain  expenses 
which  the  prisoner  had  no  means  to  defray.  The  magistrate  subsequently  made 
an  order  under  27  Geo.  2,  c.  3,  directed  to  the  defendant,  ordering  him  to  pay  to 
the  plaintiff  the  amount  of  such  expenses.  The  defendant  refused  to  comply 
with  the  order,  on  the  ground  that  the  liability  to  pay  the  expenses  of  conveying 
prisoners  to  prison  had  been  transferred  from  the  county  to  the  Secretary  of  State 
by  s.  4  of  the  Prisons  Act,  1877,  which  provides  that, "  After  the  commencement 
of  the  Act  all  expenses  incurred  in  respect  of  the  maintenance  of  prisons  to  which 
the  Act  applies  and  of  the  prisoners  therein  shall  be  defrayed  out  of  moneys 
provided  by  Parliament."  A  similar  question  arose  with  regard  to  the  expenses 
of  conveying  from  the  police  court  to  the  prison  a  man  committed  to  take  his 
trial  for  felony  : — 

Eddy  reversing  the  decision  of  the  Court  below,  that  the  expenses  of  conveying 
prisoners  to  prison  were  by  s.  4  transferred  to  the  Secretary  of  State,  and  that  the 
word  '*  therein  "  in  that  section  pointed  to  the  class  of  prisoners  to  whose  main- 
tenance the  Act  was  intended  to  apply,  not  to  the  period  of  time  from  which  the 
liability  for  such  maintenance  was  to  commence. 

Appeal  by  the  defendant  from  the  decision  of  Lush  and 
Manisty,  JJ.  (1))  who  were  of  opinion  that  s.  4  of  the  Prisons 
Act,  1877,  referred  only  to  the  expenses  of  prisoners  incurred 
subsequently  to  their  reception  in  prison.  (2) 


(1)  6  Q.  B.  D.  170. 

(2)  40  &  41  Vict.  c.  21,  s.  4:  "On 
and  after  the  commencement  of  this 
Act  all  expenses  Incurred  in  respect  of 
the  maintenance  of  prisons  to  which 
this  Act  applies,  and  of  the  prisoners 
therein,  shall  be  defrayed  out  of  moneys 
provided  by  Parliament." 

Sect  57 :  "A  *  prisoner '  for  the  pur- 
poses of  this  Act  means  any  person 
committed  to  prison  on  remand  or  for 
trial,    safe   custody,   punishment,   or 


otherwise,  and  '  the  maintenance  of  a 
prisoner'  includes  all  such  necessary 
expenses  incurred  in  respect  of  a  pri- 
soner for  food,  clothing,  custody,  safe 
conduct,  and  removal  from  one  place  of 
confinement  to  another,  or  otherwise, 
from  the  period  of  his  committal  to 
prison  tmtil  his  death  or  discharge  from 
prison,  as  would  if  this  Act  had  not 
passed  have  been  payable  by  a  prison 
authority,  with  this  proviso,  that 
nothing  in  this  Act  shall  exempt  a 
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Sir  jP.  Herachetty  S.G.y  and  E.  BaggaJlay  {E.  Clarke,  Q.C.,  with        I88O 
them),  for  the  defendant.    The  expense  of  conveying  a  prisoner  to     mulusb 
prison  is  within  the  term  "  maintenance  of  a  prisoner  "  as  defined   ^j^^^ 
by  8.  57  of  the  Prisons  Act,  1877.    In  the  first  place  it  is  an   of  Surbbv. 
expense  incurred  at  a  time  subsequent  to  that  of  the  prisoner's      (oTa.) 
committal  to  prison.    A  person  is  committed  to  prison,  not  at     ^'  ^'  ^' 
the  time  of  his  being  lodged  in  the  prison,  but  at  the  date  of  the 
authority  given  by  the  magistrate  to  the  constable  to  take  him 
there.    The  word  '^  committal "  refers  to  the  act  of  the  magistrate 
not  to  the  fact  of  the  prisoner's  confinement.     But  then  it  is  con- 
tended by  the  plaintifif  that  inasmuch  as  by  s.  4,  the  Secretary  of 
State  is  to  be  liable  only  for  the  maintenance  of  the  prisons  and 
of  the  prisoners  "  therein,"  the  word  "  committal "  in  s.  57  cannot 
be  Qsed  in  its  ordinary  sense,  but  must  mean  actual  lodgment 
in  prison.    The  word  "therein,"  however,  must  receive  a  more 
extended  meaning ;  it  must  include  the  prisoners  whose  ultimate 
destination  is  in  the  prison.      It  points  rather  to  the  class  of 
prisoners  to  whom  the  Act  is  to  apply. 

In  the  next  place  this  is  an  expense  which,  if  this  Act  had  not 
passed  would  have  been  payable  by  a  prison  authority.  Before 
the  Act  the  justices  assembled  in  quarter  sessions  were  in  the 
ease  of  a  county  prison  the  "  prison  authority,"  and  the  expense 
of  conveying  a  prisoner  to  prison  would  have  been  payable  by 
the  justices  in  quarter  sessions,  under  27  Geo.  2,  c.  3.  It  is 
tme  that  the  county  treasurer,  who  in  fact  would  have  paid  the 
money  to  the  constable,  would  have  derived  his  authority  to 
do  so,  not  from  the  justices  so  assembled  as  a  body,  but  from  a 
single  justice  of  the  county ;  and  it  is  also  true  that  the  quarter 
sesBioDS  would  have  had  no  power  to  disallow  such  payment  by 
the  treasurer  in  their  audit  of  his  accounts;  but  these  facts 
would  not  have  made  such  payment  any  the  less  a  payment 
by  the  quarter  sessions  if  the  money  would  have  come  out  of 
their  fund.  The  words  "  as  would  have  been  payable  by  a  prison 
aotbority  "  mean  '*  as  would  have  been  payable  out  of  the  fund 
which  the  prison  authority  had  to  administer."    If  the  defendant's 


prisoner  from  payment  of  any  costs  or     have  been  liable  to  pay  if  this  Act  had 
expeases  in  respect  of  his  conveyance      not  passed.'* 
to  prison  or  otherwise  which  he  would 
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1880        contention  is  not  right,  then  there  is  this  difficulty,  that  no 
Mdluns     meaning  whatever  can  be  given  to  the  proviso  at  the  end  of 

Tbeabubeb   ^'  ^' * 

OF  SDBBinr.       Sir  s.  Giffard,  Q.G.  (Poland,  with  him),  for  the  plaintiflf:— 

(0.  A^  To  the  contention  that  this  is  an  expense  that  would  have  been 
^'  ^'  payable  by  a  prison  authority  before  the  passing  of  the  Act  there 
are  two  answers: — First,  The  payment  would  not  have  been  in 
any  sense  made  by  the  quarter  sessions,  even  if  when  allowing 
such  payment  at  the  audit  of  the  treasurer's  accounts  they  were 
acting  as  the  prison  authority.  For  they  had  no  power  to  dis- 
allow it,  and  the  treasurer  in  paying  the  money  in  no  sense  acted 
as  their  representative  or  by  their  authority.  Secondly,  Even 
if  the  allowance  of  the  payment  could  be  said  to  be  a  payment 
by  them,  still  they  were  not,  in  so  allowing  it,  acting  in  their 
capacity  of  prison  authorities.  The  liability  of  the  CQunty  trea- 
surer to  make  this  payment  and  of  the  quarter  sessions  to  allow 
it  depends  on  27  Geo.  2,  c.  3,  and  11  &  12  Yict.  c.  42,  at  the 
time  of  the  passing  of  which  Acts  there  was  no  such  thing  as  a 
"  prison  authority."  The  words  '*  prison  authority  "  for  the  first 
time  occur  in  the  Prison  Act,  1865,  which  Act  leaves  the  two 
above  mentioned  Acts  untouched;  and  the  reason  why  it  left 
them  untouched  was  that  the  expense  in  question  was  not  a  prison 
expense  at  all,  but  a  constable's  expense. 

But  assuming  that  this  was  an  expense  payable  by  a  prison 
authority,  still  this  is  no  part  of  the  expense  of  maintenance  of  a 
prisoner,  being  incurred  prior  to  the  period  of  committal.  Sect.  57 
must  be  read  in  connection  with  s.  4;  and,  unless  the  word 
**  therein  '^  is  to  be  altogether  struck  out  of  that  section,  a  prisoner 
must  be  regarded  as  committed  to  prison  only  from  the  time  when 
he  is  actually  in  prison.  This  construction,  it  is  true,  practically 
disregards  the  proviso  in  s.  57 ;  but  if  on  the  fair  construction  of 
that  section  this  expense  cannot  be  brought  within  the  terms  of 
the  enacting  part,  then  the  Court  are  not  entitled  to  look  at  the 
proviso. 
E,  Baffffdllaj/y  in  reply. 

Lord  Selbohxe,  L.C.    That  the  Divisional  C!ourt  from  which 
the  appeal  is  brought  must  have  felt  considerable  difficulty  in 
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dealing  with  this  qnestion,  is  evident  from  the  frank  admission        1880 
which  the  learned  judges  made  in  their  judgments,  tliat  the  con-     muluks 
duaion  at  which  they  arrived  was  unsatisfactory,  inasmuch  it   treabureb 
involved  the  consequence  of  having  to  reject  the  proviso  in  s.  67   <>'  Surrey. 
altogether.    Tfae  rejection  of  that  proviso  however  appeared  to      (O.  A.) 
them  the  only  difiBculty.    With  the  greatest  deference  to  the 
learned  judges  I  must  say  that  I  am  by  no  means  satisfied  that  if  ^'^^^™«» 
there  had  been  no  proviso  I  should  have  come  to  a  different  con- 
dition from  that  at  which  I  actually  arrive,  which  is  in  favour  of 
the  appeal 

Now  I  observe,  and  that  increases  one's  impression  of  the  diffi- 
culty which  the  two  learned  judges  must  have  felt,  that  their 
judgments  do  not  proceed  on  the  same  ground.  Lush,  J.,  bases 
his  judgment  on  the  meaning  which  he  thinks  ought  to  be 
attributed  to  the  words,  ^^  committed  to  prison,"  in  s.  57.  He 
says,  ^  I  think  it  is  clear,  looking  to  the  words  of  the  4th  section, 
which  throws  the  maintenance  of  the  prisons  and  of  the  prisoners 
*  therein '  on  the  Secretary  of  State,  that  ^  committed '  must  mean 
actually  in  prison."  I  confess  I  cannot  adopt  that  conclusion. 
But  for  the  word  ^^ therein"  in  the  4th  section  I  should  have 
thought  it  quite  clear,  both  from  the  natural  and  popular  use  of 
the  words,  '^committed  to  prison,"  and  also  from  the  manner  in 
which  those  words  have  been  used  by  the  legislature  in  other 
Acts  in  pari  materia,  that  they  refer  to  the  authority  given  by  the 
magistrate  for  the  person  being  in  prison.  It  appears  to  me  to  be 
dear  that  that  is  the  sense  in  which  the  term  is  used  in  Jervis' 
Act,  11  &  12  Yict.  c  42,  by  the  25th  and  26th  sections  of  which 
power  is  given  to  the  justices  by  a  warrant  in  a  certain  form  to 
commit  any  person  accused  to  the  common  gaol  or  house  of 
correction  for  the  purpose  of  being  there  safely  kept  until  he 
shall  be  delivered  by  due  course  of  law.  The  word  ^^  commit  ** 
there  expresses  the  act  of  the  justices.  Then  again  the  forms 
which  are  referred  to  in  those  sections  distinctly  shew  that  that  is 
what  is  meant  in  that  Act.  For  instance,  the  order  in  Form  T  1, 
which  is  called  a  warrant  of  commitment,  is  an  order  given  by 
the  justice  to  the  constable,  to  take  the  person  accused  and  him 
safely  convey  to  the  prison  and  there  deliver  to  the  keeper 
thereof.     Then    again    the  following  Form  T  2,  is  entitled, 
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1880       of  the  Prisons  Act^  1877,  provides  that  the  expenses  of  the  main- 
MuLLiMB     tenance  of  prisoners  in  prisons  to  which  the  Act  applies  shall  be 
Tbb^dbbb    d®f^y^  o"^  o^  moneys  to  be  provided  by  Parliament.     That 
OF  SuBBST.    section  speaks  generally  of  the  maintenance  of  prisoners ;  but 
(G.  A.)      when  we  come  to  s.  57  we  find  what  that  maintenance  is  to 
^'    '    '     indnde,  viz. :  "  all  such  necessary  expenses  incurred  in  respect  of 
Baggaiuy.Lj.  ^  ppigoncr  for  food,  clothing,  custody,  safe  conduct^  and  removal 
from  one  place  of  confinement  to  another,  or  otherwise,  from  the 
period  of  his  committal  to  prison  until  his  death  or  discharge 
from  prison,  as  would  if  this  Act  had  not  passed  have  been 
payable  by  a  prison  authority."     Now,  having  regard  to  the 
language  of  that  section,  it  is  quite  clear  that  such  expenses  as 
those  which  are  the  subject  of  the  present  appeal  are  expenses  of 
maintenance  of  a  prisoner,  within  the  meaning  of  the  Act,  provided 
they  comply  with  two  qualifications :  firsts  they  must  be  incurred 
during  the  period  commencing  with  the  prisoner's  committal  to 
prison  and  ending  with  his  death  or  discharge ;  and,  secondly, 
they  must  be  such  as  would  have  before  the  Act  been  payable  by 
the  prison  authority.    As  to  the  former.  Lush,  J.,  was  of  opinion 
that  a  prisoner  could  only  be  said  to  be  committed  to  prison, 
within  the  meaning  of  the  Act,  at  the  time  when  he  was  actually 
put  in  prison.    I  am  however  unable  to  accede  to  that  view. 
Quite  apart  from  the  assistance  to  be  derived  from  other  Acts  of 
Parliament  dealing  with  the  subject,  I  should  be  inclined  to  think 
that  the  committal  here  referred  to  was  the  ^rder  of  committal  by 
the  magistrate,  under  which  the  constable  acts  in  conveying  the 
prisoner  to  prison ;  but  this  view  seems  entirely  to  be  borne  out 
by  the  way  in  which  the  word  "  committal "  is  used  in  the  sections 
and  forms  of  Jervis'  Act,  11  &  12  Yict.  c  42,  to  which  the  Lord 
Chancellor  has  already  referred.    As  to^  the  second  qualification, 
I  agree  with  the  Lord  Chancellor  in  thinking  tiiat  these  were 
expenses  which  before  the  Act  were  substantially  payable  by  the 
prison  authority. 

Brett,  L.  J.,  concurred. 

Judgment  for  the  defendant 

Solicitors  for  plaintiff:    Eare   &  Fdl^  for  SolicHor   to    the 
Treasury. 
Solicitor  for  defendant :  Smallpiece. 
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WATSON  AND   Another  v.  THE    GREAT   WESTEBN    RAILWAY  ^^80 

COMPANY.  Nov.  27. 

CogU^ShorUhand  Notes  of  Evidence  at  Trial^Special  Direction.  C.  P.  D. 

It  is  competent  to  this  Court  to  make  an  order  for  the  allowance,  on  taxation 
between  party  and  party,  of  the  expense  of  the  short-hand  notes  of  the  evidence 
given  at  the  trial,  as  part  of  the  costs  of  a  rale  for  a  new  trial  on  the  ground  that 
the  Terdict  was  against  the  weight  of  evidence,  in  a  case  where  from  the  nature 
and  extent  of  the  evidence  it  is  manifest  that  the  matter  could  not  have  heen 
properly  disposed  of  without  their  aid. 

This  was  an  actioii  against  the  Great  Western  Bail  way  Com- 
pany for  so  negligently  keeping  a  dock  at  Millbay,  Plymouth 
Sound,  under  their  control,  regulated  by  an  Act  of  9  &  10  Vict 
c.  ccclxxxiii.,  that  a  steam-vessel  belonging  to  the  plaintiffs, 
whilst  entering  the  dock  under  the  guidance  of  a  licensed  pilot, 
stmck  upon  a  submerged  reef  and  was  damaged. 

The  cause  was  tried  before  Lord  Coleridge,  C.J.,  at  the  last 
Hilary  Sittings  at  Gaildhall,  when  a  verdict  was  found  for  the 
plaintiffs.  A  rule  nisi  for  a  new  trial  on  the  ground  (amongst 
others)  that  the  verdict  was  against  the  weight  of  evidence,  was 
obtained  in  the  following  Easter  Sittings.  Cause  was  shewn  on 
the  6th  and  9th  of  November ;  and  on  the  27th  judgment  was 
given,  discharging  the  rule,  with  costs. 

A.  L.  Smith  {Benjamin,  Q.(7.,  with  him,)  thereupon  asked  for 
an  order  that  the  expense  of  the  short-hand  notes  of  the  evidence 
given  at  the  trial  should  be  allowed  on  taxation  of  the  plaintiffs' 
costs,  on  the  ground  that  they  were  essential  for  the  information 
of  the  Court  upon  the  argument  of  the  rule  as  to  what  passed  at 
the  trial,  and  to  enable  them  to  determine  whether  or  not  a  new 
trial  should  be  granted.  He  referred  to  Kirhwood  v«  WAster  (1), 
where  it  was  held  that  the  costs  of  making  for  the  use  of  counsel 
copies  of  a  short-hand  writer's  notes  of  evidence  taken  at  the 
trial  will  not  be  allowed  as  between  party  and  party  unless  a 
special  direction  to  that  effect  is  given  by  the  judge  at  the  trial ; 
and  he  relied  on  EiU  v.  Metropolitan  Asylum  District  Board  (2)  as 

0)  9  Ch.  D.  239.  (2)  28  W.  R.  664 ;  49  L.  J.  (C.L.)  668. 


C.  p.  D. 
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1880  an  authority  to  shew  that  the  expenses  of  short-hand  notes  may 

Watson  be  allowed  in  the  Gonrt  of  Appeal  if  asked  for  at  the  time  the 

GuAT  jodg^Pent  is  prononnoed.    Bramwell,  L. J.,  there  says :  **  I  have 

Westsbn  doubts  if  we  have  power  to  allow  as  costs  of  the  appeal  costs  which 

Railway  Ca  ,  ,    -       ,  <•     i  i  «      . 

were  not  mcurred  for  the  purpose  of  the  appeal,  as,  for  instance, 
notes  of  the  eyidence.'^  The  application  there,  being  made  long 
after  the  judgment  had  been  entered,  was  held  to  be  too  late.  Here, 
no  special  direction  was  given,  nor  was  it  asked  for,  at  the  trial ; 
because,  until  the  rule  nisi  for  a  new  trial  was  obtained,  it  could 
not  be  foreseen  that  copies  of  the  short-hand  notes  of  the  evidence 
and  summing-up  would  be  necessary. 

TF.  G.  PhUKmore  (J.  C.  Maihew,  with  him),  for  the  defendants. 
It  m^y  well  be  that,  under  the  Judicature  Acts,  1873,  1875,  the 
Court  of  Appeal  (which  has  the  whole  matter  before  it)  may  have 
power  to  allow  the  expense  of  short- hand  notes,  where  such 
expense  is  necessarily  incurred  for  the  purpose  of  the  appeal ;  and 
possibly  here  the  Lord  Chief  Justice  might  have  made  a  special 
order  upon  the  subjects  But  there  is  no  authority  for  saying  that 
this  Court  has,  or  has  ever  attempted  to  exercise,  such  a  power. 

LiNDLET,  J.  I  have  no  doubt  whatever  that  we  have  full  power 
to  make  the  order  prayed,  and  that  the  allowance  of  these  expenses 
as  costs  of  the  rule  is  properly  asked  for  at  this  stage  of  the  pro- 
ceedings. The  case  was  one  of  very  grave  importance;  and,  from 
the  quantity  of  evidence  given  i^  the  trial,  it  was  impossible 
that  the  Court  could  have  come  to  a  satisfactory  conclusion 
without  the  aid  of  the  short-hand  notes. 

Lopes,  J.  I  also  think  we  have  power  to  make  the  order  as 
prayed.  The  taking  copies  of  the  short-band  notes  of  the  evidence 
and  of  the  summing-up  was  an  expense  reasonably  and  properly 
incurred  to  enable  the  plaintiffs  to  resist  the  rule.  Until  the  rule 
nisi  was  obtained  it  could  not  have  been  anticipated  that  the  notes 
would  be  necessary ;  consequently  such  a  special  direction  could 
not  have  been  asked  for  at  an  earlier  stage.  Although  we  have 
this  power,  it  does  not  follow  that  the  expense  of  short-hand  notes 
is  to  be  allowed  in  all  cases  where  they  are  found  to  be  useful  or 
convenient.    This,  however,  was  a  peculiar  case,  and  one  with 
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which  it  would  have  been  difficult  to  deal  but  for  the  assistance       isso 
afforded  to  the  Court  by  th^  short-hand  notes.  watbov 

Rvis  dUchargedy  with  costs ;  the  expense  of  (he    ^^^"^ 
shovUhand  notes  to  le  dUowed  as  part  of  the  Railway  Go. 
costs  of  the  rule.  (1)  crpTD. 

Solidtors  for  plaintiffs :  Sttbbard^  Oibsony  db  Co. 
Solicitor  for  defendants :  B.  B.  Nelson. 


ALLEN  V.  GARBUTT.  Dee,  13. 


County  Court — Admiralty  Jurisdiction  of— Action  for  Necessaries — British      Q.  B,  D. 
Ship-owners  domiciled  in  Oreat  Britain — County   Courts  Admiralty 
Jurisdictian  Act,  1868  (31  <6  32  Vid.  c.  71),  «.  2^County  Courts  Admi^ 
ratty  Jurisdiction  Amendment  Act,  1869  (32  &  33  Vict.  c.  51%  ss.  2,  3. 

A  eoanty  court  having  Admiralty  jarisdiction  has  no  greater  jurisdiction  in 
respect  of  a  claim  for  necessaries  than  that  possessed  by  the  Admiralty  Division 
of  the  High  Ck)urt,  and  consequently  cannot  entertain  an  action  for  necessaries 
sipplied  to  a  British  ship,  the  owners  of  which  are  domiciled  in  Great  Britain. 

Ue  Dowse  (Law  Rep.  3  A.  &  E.  136),  followed. 

The  Alina  (5  Ex.  D.  227),  distinguished. 

BuLE  calling  upon  the  judge  of  the  Oity  of  London  Court  and 
the  plaintiff  to  shew  cause  why  a  prohibition  should  not  issue  to 
prohibit  the  judge  from  further  proceeding  with  an  action  in  the 
Court. 

The  facts  and  arguments  of  counsel  sufficiently  appear  from  the 
judgment 

Not:  8.     Oainsford  Bruce,  for  the  defendants 
Mylurgh,  for  the  plaintiff. 

Cur.  adv.  vult. 

Dec  13.  The  judgment  of  the  Court  (Manisty  and  BoweUi  J  J.), 
vas  delivered  by 

Uanistt,  J.  This  is  a  proceeding  in  rem  by  action  in  the 
City  of  London  Court  for  necessaries  supplied  to  the  ship  Merthyr. 

(1)  And  flee  Ex  parte  Sawyer,  In  y.  Outram,  9  Ch.  D.  483;  Ex  parte 
Tt  Bowden,  1  Ch.  D.  698 ;  Askwwih     Smith,  cor.  Bacon,  Q  J.,  April  1, 1878.  \ 

Voii.TL  N  2  '*- 


Q.  B.  D. 
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> 

idso  On  the  8th  of  November  Mr.  Gkinsford  Bruce  moved  for  a 

Allrn  prohibition  to  restrain  the  judge  of  that  court  from  proceeding 
Qawjtt  ^^^^^  ^^^  ^^^  action;  on  the  ground  that  the  ship  was  a  British 
ship,  the  owners  of  which  were  domiciled  in  Great  Britain,  and 
that  consequently!  as  he  contended,  the  Court  had  no  jurisdiction 
to  entertain  the  action.  Mr.  Myburgh  shewed  cause.  It  has  long 
been  settled  law  that,  independently  of  statute,  the  G)urt  of 
Admiralty  has  no  jurisdiction  to  entertain  a  suit  for  necessaries: 
The  Neptune  (1) ;  The  Facific.  (2)  By  3  &  4  Vict  c  65,  s.  6, 
jurisdiction  was  given  to  the  Court  of  Admiralty  to  decide  claims 
for  necessaries  supplied  to  any  foreign  ship  or  seagoing  vessels ; 
but  that  statute  only  applied  to  foreign  vessels:  The  Ocean 
Queen.  (3)    By  s.  5  of  the  Admiralty  Court  Act,  1861  (24  Vict 

* 

c.  10),  it  is  enacted  that  the  Court  of  Admiralty  shall  have  juris- 
diction over  any  claims  for  necessaries  supplied^ to  any  ship 
elsewhere  than  in  the  port  to  which  the  ship  belongs,  unless  it  is 
shewn  to  the  satisfaction  of  the  Court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner  of  the  ship 
is  domiciled  in  England  or  Wales.  This  section  applies  to  British 
ships  only :  The  Mia  A.  Clark.  (4) 

By  s.  2  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868 
(31  &  32  Vict  c.  71),  her  Majesty  in  Council  was  empowered  to 
give  Admiralty  jurisdiction  to  county  courts,  and  by  s.  3  it  is 
enacted  that  any  county  court  having  Admiralty  jurisdiction  shall 
have  jurisdiction  to  try  and  determine,  amongst  other  things,  any 
cause  as  to  a  claim  for  necessaries  in  which  the  amount  does  not 
exceed  150Z.  By  s.  2  of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869  (32  &  33  Vict  c  51),  any  county  court 
having  Admiralty  jurifldiction  is  empowered  to  try  and  determine 
causes  as  to  (among  other  things)  any  claim  arising  out  of  any 
agreement  made  in  relation  to  the  use  or  hire  of  any  ship,  and  by 
s.  3  of  that  Act  it  is  enacted  that  the  jurisdiction  conferred  by 
that  Act  and  by  the  Act  of  1868  may  be  exercised  either  by 
proceedings  in  rem  or  by  proceedings  in  personanu  By  s.  88  of 
the  Judicature  Act,  1873,  her  Majesty  is  empowered  to  confer  on 

(1)  3  Hagg.  Ad.  129 ;   on  appeal,  (2)  B.  &  L.  243. 

3  Knapp,  94.  (8)  1  W.  Rob.  467. 

(4)  B.  &  L.  32. 


Q.  B.  D. 
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any  inferior  Court  of  civil  jurisdiction  the  same  jurisdiction  in       1880 
Admiralty  as  any  county  court  then  had  or  might  thereafter,  have.      allen 
By  virtue  of  this  provision  and  an  Order  in  Council,  the  City  of    q^^jj^^ 
London  Court  has  the  same  Admiralty  jurisdiction  as  a  county 
court 

Mr*  Bruce  contended  that  the  Act  of  1868  did  not  confer  upon 
a  county  court  a  more  extensive  jurisdiction  in  the  case  of  a  claim 
for  necessaries  than  that  possessed  by  the  Court  of  Admiralty,  and 
that  inasmuch  as  the  Court  of  Admiralty  could  not  have  enter- 
tamed  the  present  action,  neither  could  the  City  of  London  Court 
entertain  it.  In  support  of  that  contention  he  cited  the  case  of 
The  Dowse  (1),  decided  in  1870,  in  which  it  was  held  that  the 
County  Court  Admiralty  Jurisdiction  Act,  1868,  does  not  confer 
on  a  county  court  a  more  extensive  jurisdiction  as  to  a  claim  for 
necessaries  than  that  exercised  by  the  Court  of  Admiralty.  That 
case  followed  and  adopted  the  principle  of  the  decision  of  the 
Court  of  Common  Pleas  in  the  case  of  Everard  v.  Kendall.  (2) 

Hr.  Myburgh,  on  the  part  of  the  plaintiff,  admitted  that  the 
Court  of  Admiralty  could  not  have  entertained  the  action  in 
question,  but  he  contended  that  according  to  the  true  construction 
of  the  Acts  of  1868  and  1869  a  county  court,  and  consequently 
the  City  of  London  Court,  can  entertain  it.  In  support  of  that 
contention  he  cited  the  case  of  The  Alina,  in  the  Court  of 
Appeal  (3),  decided  in  February,  1880.  Upon  referring  to  that 
case  it  will  be  found  that  it  was  a  decision  as  to  the  effect  of  the 
Act  of  1869  with  reference  to  an  action  for  a  breach  of  a  charter- 
party,  as  to  which  jurisdiction  was  given  to  the  county  court  in 
express  terms  by  s.  2,  sub-s.  1,  of  the  Act  of  1869.  The  Court  of 
Appeal  followed  and  adopted  the  decision  of  the  Privy  Council 
in  the  case  of  Cargo  ex  Argos  and  The  Hewsom  (4),  decided  in 
1872. 

These  decisions  have  reference  to  the  construction  of  the  Act 
of  1869,  and  do  not  touch  the  present  question,  which  depends 
upon  the  contruction  of  the  Act  of  1868.  The  case  of  The  Dowse  (1) 
16  in  point  as  to  the  construction  of  the  Act  of  1868,  and  we  should 
probably  have  felt  bound  to  follow  it  even  if  we  had  doubted  its 

(1)  Law  Rep.  3  A.  &  B.  ISfiL  (3)  5  Ex.  D.  227. 

(2)  Law  Bep.  5  C.  P.  428.  (4)  Law  Rep.  5  P.  C.  134. 

N  2  2 
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1880  correctness^  but  we  do  not  entertain  any  snch  doubts    There  will 

Aixra  therefore  be  a  rule  absolute  for  a  prohibition. 

G ABBiJTT.  Bttfo  absolute  for  prohtbUum. 


Q.  B.  D. 


Q.  B.  D. 


Solicitors  for  plaintiff :  Maples^  Teesdale,  &  Co, 
Solicitors  for  defendant :  J.  A.&  H.  E.  Farnfield. 


Dec  21.'     THE  QUEEN  ON  THE  PROSECUTION  OP  THE  MAYOR,  ALDERMEN,. 

AND    BURGESSES  OF  ST.  HELEN'S  v.   GIBBON  akd   Ahotheb, 
JUSTICES  OP  LANCASHIRE. 

Justices  of  the  Peace  ^—Interest  disqualifying — Urban  Sanitary  Authoriiy — 
Municipal  Corporation — Summons  issued  by  Member  of  Corporation, 

By  a  local  Act  for  the  improvement  of  a  borough  the  corporation  was  made  the 
authority  for  the  execution  of  the  Act,  with  power  to  direct  prosecutions  for  this 
purpose.  An  information  for  an  offence  under  the  Act  having  been  preferred  by 
an  ofiBcer  on  behalf  of  the  corporation,  a  summons  was  issued  upon  it  by  a  justice, 
who  was  also  an  alderman  and  member  of  the  corporation,  but  came  on  for  hearing 
before  justices,  none  of  whom  were  connected  with  the  corporation : — 

Held,  notwithstanding,  that  such  justices  could  not  proceed  with  the  hearing  of 
the  summons,  for  it  had  been  issued  by  one  who  was  virtually  prosecutor. 

BuLE  calling  on  E.  Gibbon  and  T.  Pilkington,  jastices  of 
Lancashire,  to  shew  cause  why  a  writ  of  mandamns  should  not 
issue  commanding  them  to  hear  and  determine  the  matter  of 
a  summons  preferred  on  behalf  of  the  mayor,  aldermen,  and 
burgesses  of  St.  Helen's  against  one  J.  Jones  under  32  &  33  Vict, 
c  cxz.,  8. 197. 

It  appeared  upon  a£Sdayit  that  the  borough  of  St  Helen's  was 
incorporated  in  1868,  and  that  by  the  St.  Helen's  Improyement 
Act,  32  &  33  Vict,  c  czx.,  the  corporation  was  made  the  local 
authority  for  improving  and  goTemiug  the  borough,  with  power  to 
direct  any  prosecution  or  proceeding  against  any  person  for  anj 
offence  against  the  Act,  and  to  appoint  such  officers  for  the 
execution  of  the  Act  as  they  should  think  reasonable.  Sect.  197, 
for  the  protection  of  the  markets  regulated  by  the  Act,  prohibited 
under  a  penalty  the  sale,  except  in  dwelling-places  or  shops,  of 
certain  commodities  specified,  and  s.  404,  incorporated  the  pro- 
visions of  11  &  12^yict.  c.  43,  relating  to  the  recovery  of  penalties. 
By  B.  412,  penalties  imposed  under  the  Act  were  to  be  paid  to  the 
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corporatioD.    By  s.  416,  except  as  otherwise  provided^  no  person        1880 
was  to  be  disqualified  or  disabled  to  act  as  justice  of  the  peace   Ths  Qubh 
in  any  matter  arising  under  the  Act  by  reason  of  his  being  a     gi^k. 
member  of  the  council  or  any  committee  thereof,  o"Fl) 

The  borough  had  no  separate  commission  of  the  peace,  the 
county  justices  having  concurrent  jurisdiction  within  it,  together 
with  the  mayor  and  ex-mayor  for  the  time  being,  according  to 
5  &  6  Wm.  4,  c.  76. 

In  Hay,  1879,  an  information  was  laid  by  the  borough  surveyor 
before  Joseph  Oook,  an  alderman  of  the  corporation,  and  also  an 
ex  ofBcio  justice  by  reason  of  his  having  been  the  last  mayor  of 
the  borough,  against  John  Jones,  for  exposing  fish  for  sale  in 
<»ntravention  of  the  Act^  Upon  this  information  a  summons 
was  issued  by  Mr.  Cook  commanding  the  defendant  to  appear 
and  answer  the  charge  at  the  petty  sessions.  The  defendant 
appeared  at  petty  sessions  in  pursuance  of  this  summons.  The 
justices  present  were  not  members  of  the  corporation,  but  ordi- 
nary justices  for  the  county  at  large.  It  was  objected  that  the 
infonnation  was  invalid,  as  it  had  been  laid  before  a  member 
of  the  corporation  who  was  not  entitled  to  receive  it,  and  that 
the  JQstices  in  petty  sessions  had  no  jurisdiction.  This  objection 
was  upheld  by  the  justices,  who  refused  to  proceed. 

Dec.  4,  1879.  [Before  Gockbum,  C.J.,  and  Manisty,  J.]  No 
coonsel  appeared  to  shew  cause. 

E.  Clarke,  in  support  of  the  rule.  There  was  nothing  to  dis- 
qualify the  justices  from  proceeding  to  hear  the  information. 
Sect  416  of  the  local  Act  was  intended  to  specially  qualify 
jostices  in  a  case  like  the  presents  It  would  be  a  serious  obstacle 
to  the  execution  not  only  of  the  local  Act  but  also  of  the  Public 
Health  Act,  1875,  which  requires  prosecutions  to  be  directed  by 
the  local  authority,  if  justices  could  not  receive  informations 
under  such  Acts  by  reason  of  their  being  also  members  of  the 
local  authority.  Signing  the  information  and  issuing  the  summons 
aie  only  ministerial  acts. 

[GoGKBUBN,  CJ.  Before  they  allow  the  summons  to  issue  the 
justices  must  be  satisfied  that  they  have  jurisdiction.] 

^e  justice  who  issued  the  summons  cannot  be  said  to  have 
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1880       taken  part  in  the  prosecution,  anj,  this  distinguishes  the  case  from 
The  QuebT  -^^  ^*  MiUedge  (1),  where  the  justices  who  heard  the  summons 

actually  took  part  in  the  prosecution. 

Cur.  adv.  vtflt. 


V. 
GiBBOK. 


Q.  B.  D. 


Dec  21,  1880.  -Manistt,  J.,  delivered  the  judgment  of  the 
Court 

This  rule  was  argued  before  the  late  Lord  Chief  Justice  and 
myself.    The  question  was  whether  the  justices  against  whom  the 
rule  was  obtained  were  warranted  in  refusing  to  proceed  with  the 
hearing  of  a  summons  which  had  been  issued  by  a  justice  who  was 
a  member  of  the  municipal  corporation  on  whose  behalf  the  pro- 
secution was  directed.     [The  learned  judge  stated  the  facts  and 
proceeded: — ]    The  justices  refused  to  proceed  upon  the  infer-' 
mation,  upon  the  ground  that  it  was  laid  before  a  justice  of  the 
peace  who  was  a  member  of  the  corporation,  being  one  of  the 
town  counciL     I  think  they  were  right,  and  that  Beg.  y.  MtH- 
edge  (1)  governs  the  case.     There  is  no  doubt  this  distinction 
between  this  case  and  Beg.  y.  MiUedge  (1),  that  there  justices  who 
were  members  of  the  town  council  were  present  at  the  hearing  of 
the  summons.    But  it  was  urged,  as  in  this  case,  that  there  was 
an  enactment  which  enabled  justices  to  act  in  public  health 
matters,  although  they  were  also  members  of  the  local  authority. 
The  Court,  however,  held  that  notwithstanding  this  qualification 
the  justices  could  not  act  in  cases  where  they  were  virtually 
prosecutors.    In  the  present  case  the  corporation  being  entitled 
to  the  penalty  were  the  prosecutors,  and  one  of  the  council  must 
be  taken  to  have  acted  as  a  judge  in  considering  the  case  before 
granting  the  summons.    The  two  cases  are  in  principle  undis- 
tinguishable.    This  is  the  ease  of  an  information  laid  by  the  pro- 
secutors before  one  of  themselves. 

The  late  Lord  Chief  Justice  was  of  the  same  opinion  when  the 
case  was  heard,  and  I  have  no  reason  to  suppose  that  he  changed 
it  afterwards.    The  rule  must  be  discharged. 

Buh  diseha/rged. 

Solicitors  for  prosecution :  Qregory^  BqwcJiffes,  dt  Bawle,  for 
BrewiSj  St.  EelerCs. 

(1)  4  Q.  B.  D.  832, 
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[IN  THE  COURT  OP  APPEAL.]  1880 

Dee,  17. 

ROYLE  V.  BUSBY  &  SON.  

(C.  A.) 

Praetic^-Sherijrs  Officer^Ahortive  Execution^Posaesnon  Money-— W7u>  liahh      ^-  ^*  ^' 

to  pay. 

The  solicitors  of  a  judgment  creditor,  in  the  coarse  of  their  duty  as  such  soli- 
citara,  lodged  a  writ  of  fi.  flEU  at  the  office  of  the  sheriff,  with  a  request  for  execu- 
tion, giving  however  no  instructions  as  to  the  selection  of  any  particular  hailiff. 
The  sheriff  employed  one  of  his  officers  to  execute  the  writ,  which  the  officer 
thereapon  proceeded  to  do.  On  an  action  heing  brought  by  such  sherifTs  officer 
against  the  solicitors  of  the  judgment  creditor  to  recover  his  fees  for  executing  the 
writ;— 

Htld  (affirming  the  judgment  of  Bowen,  J.),  that  the  solicitors  were  not  liable 
to  pay  the  fees ;  that  the  law,  apart  from  a  contract  to  pay  them  (express  or 
implied),  cast  no  such  liability  upon  them ;  and  that,  from  the  mere  fact  that 
they  in  the  ordinary  course  of  their  duty  lodged  the  writ  at  the  sheriff's  office 
for  execution,  no  such  contract  could  be  implied. 

Mayhery  v.  Mansfield  (9  Q.  B.  754)  followed. 

Brewer  v.  Janes  (10  Ex.  655)  dissented  from. 

This  was  an  action  by  an  officer  of  the  sheriff  of  Cheshire 
against  a  firm  of  solicitors,  to  recover  a  sum  of  28/.  lis.,  alleged 
to  be  dae  from  them  to  the  plaintiff,  under  the  following  circum- 
stances. On  the  31st  of  July,  1879,  the  defendants,  who  had  acted 
as  solicitors  for  the  plaintiffs  in  an  action  brought  by  the  Stavely 
Coal  and  Iron  Company  against  a  company  of  the  name  of  W.  & 
J.  Garforth,  Limited,  in  the  course  of  their  duty  as  such  solicitors, 
lodged  at  the  office  of  the  sheriff  of  Cheshire,  for  execution,  a  writ 

I 

of  fieri  facias  issued  on  a  judgment  recovered  by  the  plaintiffs  in 
sncli  action;  the  defendants,  however,  gave  no  instructions  as 
to  the  employment  of  any  particular  bailiff.  The  sheriff  employed 
the  plaintiff  to  execute  the  writ.  The  plaintiff  accordingly  on 
the  same  day,  Slst  July,  entered  on  the  premises  of  W.  &  J. 
Garforth,  Limited,  and  seized  their  goods. 

On  the  26th  of  July,  1879,  a  petition  to  wind  up  W.  &  J.  Gar- 
forth,  Limited,  had  been  presented  in  the  Chancery  Division  of 
the  High  Court.  But  at  the  time  of  the  above-mentioned  seizure, 
the  plaintiff  had  no  notice  of  such  petition. 

On  the  7th  of  August,  an  order  was  made  by  the  Exchequer 
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1880       Division  staying  all  fortlier  proceedings  in  the  action  of  the 

^S^^      Stavely  Coal  and  Iron  Oompant/  v.  W.  dt  J.  Oarforth  until  the 

V*         petition  should  be  disposed  of,  and  a  copy  of  such  order  was  on  the 

following  day,  August  Sth,  served  on  the  plaintiff.    On  the  26th 

Q.  B.  D.  ^^  Angust^  the  plaintiff  being  in  doubt  whether  he  ought,  under 
the  circumstances,  to  remain  in  possession  or  withdraw,  wrote  to 
the  defendants  for  instructions,  but  to  that  letter  he  receiyed 
no  reply. 

On  the  7th  of  November,  an  order  was  made  by  the  Chancery 
Division,  ordering  W.  &  J.  Garforth,  Limited,  to  be  wound  up. 

The  plaintiff,  having  received  no  instructions  to  withdraw, 
continued  in  possession  until  the  17th  of  November,  when  he  was 
served  with  a  copy  of  the  winding-up  order ;  he  thereupon  with- 
drew, without  having  sold  any  of  the  goods  seized  under  the  &.  £». 
The  plaintiff  then  sued  the  defendants  for  his  levy  fee,  and  for 
110  days'  possession  money  in  respect  of  possession,  from  the 
31st  of  July  to  the  17th  of  November. 

The  action  was  tried  at  the  Manchester  Spring  Assizes,  1880, 
before  Bowen,  J.,  without  a  jury. 

His  Lordship,  on  further  consideration,  gave  judgment  for  the 
defendants,  on  the  ground  that,  the  execution  having  proved 
abortive,  no  beneficial  service  had  been  rendered  by  the  pluntiff. 
The  plaintiff  appealed. 

Bigham,  for  the  plaintiff.  Two  questions  arise  for  decision  in 
this  case.  The  first  is  whether  the  action  is  ^brought  between  the 
right  parties,  whether,  that  is  to  say,  the  proper  person  to  sue 
in  such  a  case  is  the  bailiff  who  did  the  work,  or  the  sheriff  who 
employed  him,  and  further,  whether  the  proper  person  to  be  sued 
is  the  execution  creditor  or  his  solicitor. 

The  cases  of  Foster  v.  Bldkdoek  (1),  and  WaJbank  v.  Quarter^ 
man  (2),  are  authorities  for  the  proposition  that  the  solicitor  of  the 
execution  creditor  is  the  proper  person  to  be  saed,  though  it  most 
be  admitted  that  they,  to  a  certain  extent^  turned  on  the  fact 
of  the  selection  of  a  particular  bailiff  by  the  defendant.  The  case 
of  Brewer  v.  Jones  (3),  however,  went  a  step  further.    There  the 

(1)  6  B.  &  C.  328.  (2)  3  C.  B.  94. 

(3)  10  Ex.  655. 
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bailiff  was  not  specially  selected  bj  the  solicitor,  but  the  solicitor       1880 
was,  nevertheless,  held  liable.    The  solicitor  has  no  authority  to      rotls 
pledge  his  clients'  credit ;  he  then  is  the  proper  person  to  be  sued.      b^bby. 
Bot  is  the  bailiff  the  right  person  to  sne  ?    It  is  contended  that  a       — - 
contract  of  employment  arises  between  the  solicitor  and  the     Q.  B.  D. 
bailiff  from  the  mere  fact  of  the  lodging  by  the  former  of  the 
writ  of  fi.  fa.  at  the  sheriff's  office,  with  a  request  that  it  should  be 
executed ;  and  that  Brewer  t.  Jones  (1)  is  an  authority  that  the 
sheriff  IB  the  agent  of  the  solicitor  to  select  the  bailiff. 

The  second  question,  which  is  the  only  one  which  was  argued 
before  Bowen,  J.,  is  whether  the  plaintiff  is  entitled  to  his  fees 
notwithstanding  that  the  execution  proved  abortive.  The  learned 
jndge  decided  this  question  in  the  defendants'  favour  on  the 
anthority  of  Cole  v.  Terry  (2)  and  Netuman  v.  Merriman.  (3) 
But  those  were  cases  in  which  the  goods  seized  by  the  sheriff's 
officer  were  not  the  goods  of  the  judgment  debtor  at  all,  and 
therefore  have  no  application  to  such  a  case  as  the  present,  in 
which  the  goods  seized  were  at  the  date  of  the  seizure  the  property 
of  the  judgment  debtors,  W.  &  J.  Garforth,  Limited,  the  winding- 
np  order  not  having  then  been  made,  and  the  goods  consequently 
not  having  at  that  time  vested  in  the  official  liquidator.  It  is  true 
that  when  once  the  winding-up  order  was  made,  the  execution  was 
void  to  all  intents  and  purposes  by  virtue  of  s.  163  of  the  Com- 
panies Act,  1862.  But  until  that  event  happened  there  was 
always  a  chance  of  the  petition  being  dismissed,  and  therefore  the 
levy  by  the  plaintiff  and  his  remaining  in  possession,  at  all  events 
op  to  the  date  of  the  winding-up  order,  were  beneficial  to  the 
defendants  in  this  sense,  that  they  conferred  on  them  the  chance 
of  reaping  the  fruits  of  th^ir  fi.  fa.  The  way  in  which  events 
snbeequently  turned  out  cannot  affect  the  question.  The  plaintiff 
therefore  contends  that  the  cases  relied  on  by  Bowen,  J.,  do  not 
apply,  and  that  even  if  they  do  he  was  wrong  in  holding  that  the 
aerrices  rendered  were  not  beneficial. 

Benn  Collins,  for  the  defendants.  First,  as  to  the  parties. 
The  cases  of  Maylery  y.  Mansfield  (4)  and  Seal  v.  Hudson  (5)  are 

(1)  10  Ex.  666.  (3)  26  L.  T.  (N.S.)  397. 

(2)  5  L.  T.  (N.8.)  347.  (4)  9  Q.  B.  754. 

(6)  4  D.  &  L.  760. 
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1880  directly  in  point  in  the  defendants'  fayonr,  and  shew  that  an 
KoTUB  attorney  who  does  nothing  more  than  lodge  a  writ  for  execution 
Burar.      ^^  ^^^  sheriff's  ofSce  is  not  personally  liable  for  the  fees.    The 

only  authority  cited  against  the  defendants  is  Brewer  t.  Janes.  (1) 

Q.  B.  b.  But  that  case  purported  to  be  decided  on  the  authority  of  Wal'- 
hank  y.  Quarterman  (2),  in  which  case  the  attorney  himflelf 
engaged  the  plaintiff.  Brevoer  y.  Jones  (1)  must  be  regarded  as 
wrongly  decided. 

As  to  the  second  question,  the  defendants  contend  that  there 
never  was  any  real  possibility  of  benefit ;  the  possibility  of  the 
petition  beiug  dismissed  was  so  remote  as  not  to  amount  to  a 
practical  possibility  at  all.  But  eyen  if  there  was  a  possibility, 
the  risk  of  its  ultimately  failing  should  be  run  by  the  sheriff's 
officer,  not  by  the  defendants. 

Biffham  was  heard  in  reply. 

« 

LoBD  Selbobne,  L.C.  This  appeal  raises  the  question  whether 
a  sheriff's  officer  can  maintain  an  action  for  his  fees  and  possession 
money  against  the  solicitor  of  an  execution  creditor,  where  the 
solicitor  has  done  nothing  more  than  deliver  a  writ  of  fieri  facias 
to  the  sheriff  for  execution  ? 

It  is  not  contended  that  the  law,  apart  from  contract  (express  or 
implied),  casts  any  such  liability  upon  the  solicitor.  The  sheriff  is 
an  officer  of  the  law,  with  subordinate  officers  of  his  own  appoint- 
ment, for  whose  acts  and  defaults  he  is  responsible.  He  and  his 
officers  are,  by  statute,  entitled  to  certain  fees,  but  the  statute 
does  not  say  that  the  solicitor  of  the  execution  creditor  is  to  pay 
them;  and,  whatever  the  remedy  for  them  may  be,  when  the 
proceeds  of  an  execution  are  insufficient,  there  is  no  reasonable 
ground  on  which  it  can  be  implied  that  the  solicitor,  who,  in  the 
proper  and  ordinary  course  of  his  duty  to  his  client,  simply  delivers 
a  writ  to  the  sheriff  for  execution,  thereby  enters  into  a  personal 
contract  to  pay  such  fees. 

It  was  held,  in  several  cases  which  preceded  Brewer  v.  Jones  (I), 
that  a  request  by  the  solicitor  that  a  particular  bailiff  might  be 
employed  to  execute  the  writ  was  evidence  of  a  contract  by  him 
to  pay  that  bailiff's  fees  and  possession  money;  and  in  one  of 

(1)  10  Ex.  655.  (2)  3  0.  B.  94. 
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those  cases,  Foster  y.  Eldkdock  (1),  file  distinction  was  expressly       isso 
pointed  out  by  Mr.  Justice  Bayley  between  such  a  state  of  circum-      Eoyli 
stances  and  that  which  exists  where  the  solicitor  merely  delivers      busbt 

the  writ  for  execntion  to  the  sheriff.    Maybery  y.  Manajidd  (2)       

aod  Seal  y.  Hudeon  (3)  were  cases  in  which  there  was  in  fact     Q.  k  b. 
nothing  more  than  the  deliyery  of  the  writ  to  the  sheriff,  and  in 
both  those  cases  it  was  held  that  there  was  no  evidence  of  any 
contract,  and  that  the  solicitor  was  not  liable. 

In  Brewer  y.  Janes  (4)  the  Court  of  Exchequer  arrived  at  an 
opposite  conclusion,  upon  the  authority  (as  it  considered)  of  Wat' 
lank  V.  Quarterman  (5);  and  it  is  remarkable  that  the  judges 
who  pronounced  that  decision  themselves  regarded  it  as  at  variance 
with  sound  principle,  and  only  justified  it  by  that  (supposed)  pre- 
oedent.  Walbank  v.  Quarterman  (5),  however,  was  decided  upon 
the  authority  of  Foster  v.  Blakdock  (1),  in  which  the  distinction 
already  noticed  was  pointed  out,  and  it  was  determined  upon  a 
state  of  facts  similar  to  that  which  existed  in  Foster  v.  Blake- 
hek.  (1)  It  is  therefore  no  precedent  at  all  for  Brewer  v.  Jones  (4), 
which  thus  stands  self  condemned  as  against  sound  principle,  and 
is  opposed  to  the  judgment  of  a  court  of  co-ordinate  jurisdiction, 
and  of  equal  authority,  in  Mayhery  v.  Mansfield.  (2)  We  have  no 
hesitation  in  following  Maybery  v.  Mansfield  (2)  in  preference  to 
Brewer  v.  Jones.  (4) 

This  point  (which,  on  account  of  the  state  of  authority,  was  not 
argued  before  Bowen,  J.),  is  sufficient  to  dispose  of  the  present 
appeal  against  the  appellant.  But  it  would  not  be  right  to  pass 
over  without  notice  the  ground  on  which  the  judgment  of  that 
learned  judge  proceeded,  which  was  founded  upon  the  opinions 
expressed  by  Bramwell  and  Martin,  BB.,  in  Newman  v.  Merri- 
fnan  (6),  to  the  effect  that  a  sheriff's  officer  cannot  recover  his 
fees  from  a  solicitor  when  the  execution  has  proved  practically 
abortive  and  unfruitful.  Those  opinions  were  expressed  in  a  case 
in  which  the  goods  seized  were  not  the  property  of  the  judgment 
debtor,  and  I  think  it  would  be  an  error  (on  the  assumption  of  a 
contract  by  the  solicitor  to  pay  the  sheriff's  officer  what  he  was 

(1)  6  B.  &  C.  328.  (4)  10  Ex.  666. 

(2)  9  Q.  B.  754.  (5)  3  C.  B.  94. 

(3)  4  D.  &  L.  760.  (6)  26  L.  T.  (N.S.)  39. 
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1880  lawfolly  entitled  to  receive)  to  extend  them  to  any  case  of  a 
jjqyu  different  kind.  In  the  present  case  the  judgment  debtor  was 
g  ^-         a  joint  stock  company,  against  which  there  was  pending,  when  the 

execution  was  issued,  a  petition  to  wind  up,  on  which  a  winding-up 

Q.  B.  b.  order  was  afterwards  made.  The  effect  of  that  winding-up  order 
was  to  defeat  the  execution,  by  the  operation  of  s.  163  of  the 
Companies  Act,  1862.  But  I  am  not  at  all  satisfied  that  it  was 
the  duty,  or  that  it  would  have  been  consistent  with  the  duty,  of 
the  sheriff's  ofiScer  to  withdraw  from  possession,  without  instmc- 
tions  from  the  execution  creditor,  until  it  was  certain  that  such 
order,  whereby  the  title  of  the  judgment  debtor  to  the  goods  might 
be  displaced,  would  be  made ;  or  that,  under  such  circumstances, 
he  would  lose  his  right  to  recoyer  hb  lawful  fees  from  any  person, 
solicitor  or  not,  who  might  haye  contracted  to  pay  them. 

Baggallay,  L.J.  I  am  of  the  same  opinion.  I  confess  I 
should  hardly  feel  inclined  to  draw  the  conclusion  which  was 
drawn  by  Bowen,  J.,  that  there  had  been  no  beneficial  service  by 
the  plaintiff.  The  first  point,  however,  is  sufficient  to  decide 
the  case. 

Bbett,  L.  J.  I  agree  on  the  first  point ;  on  the  second  I  express 
no  opinion. 

JuigmentfcT  (he  defendcmis. 

Solicitors  for  plaintiff:  Chester  &  Co. 

Solicitors  for  defendants :  Falmer^  BuU,  &  Fryer. 
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[IN  THE  COURT  OF  APPEAL.]  ^^^ 

Dee.  14. 


THE  ATTORNEY  GENERAL  v.  DOWLING.  ""ccTa)" 

Bmnue— Succession  Dmy-^Predecessar— Succession  Duty  Act,  1853  (16  cfc  17       ^^'  ^' 

Vict,  c  61),  s.  2. 

A  lunatic  was  tenant  in  tail  in  possession  of  land  with  remainder  to  his 
yoQDger  brother  R.  and  his  sister  D.  successively  in  tail  R.  converted  his  estate 
tail  into  a  base  fee  in  remainder,  and  mortgaged  his  interest  to  secure  a  debt  of 
lUflOOi.  which  was  more  than  the  fee  simple  value  of  the  land,  so  that  he  had 
no  beneficial  interest  in  the  equity  of  redemption.  His  sister  D.  married,  and  by 
her  marriage  settlement  made  before  such  marriage  her  estate  in  remainder  was 
settled  to  the  use  of  herself  for  life,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  such  marriage.  The  defendant  was  the  only  son  of  that  marriage. 
For  the  benefit  of  all  parties  a  family  arrangement  was  made  with  the  consent  of 
the  Lord  Chancellor  (as  protector  and  in  lieu  of  the  lunatic  under  3  &  4  Wm.  4, 
e.  74, 8.  33),  in  pursuance  of  which  R.  and  his  sister  D.  and  the  mortgagees  all 
joined  in  deeds  of  settlement,  whereby  the  land  was  conveyed  to  trustees  in  fee 
simple^  subject  to  the  estate  tail  of  the  lunatic,  but  discharged  from  the  mortgage 
and  from  the  equity  of  redemption  of  R  upon  trust  after  the  determination  of  the 
lonatic's  estate  to  raise  37,000Z.  by  sale  or  mortgage,  and  to  pay  that  sum  to  the 
mortgagees,  and  subject  thereto  to  hold  the  land  to  the  use  of  D.  for  life' with 
lemamder  to  her  sons  successively  in  tail.  This  arrangement  was  carried  out^ 
and  upon  the  death  of  the  lunatic  D.  became  tenant  for  life  in  possession  and 
upon  her  death  the  defendant,  as  her  son,  became  tenant  in  tail  in  possession  : — 

Hdd,  that  the  defendant  derived  his  interest  as  successor  from  his  mother  D. 
and  not  from  his  uncle  R.  as  predecessor,  under  the  Succession  Duty  Act,  1853 
(16  k  17  Vict.  c.  51),  s.  2,  and  was  therefore  liable  to  duty  at  11.  per  cent,  and 
not  at  37.  per  cent. 

Appeal  from  a  decision  of  the  Exchequer  Division  in  favour  of 
the  defendant  on  an  information  claiming  succession  duty.  (1) 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the 
Exchequer  Division.  It  is  sufficient  here  to  say  that  upon  the 
death  of  Edward  Blewitt  in  1832,  his  son  Edward  Francis  was 
tenant  in  tail  in  possession  of  the  Llantamam  Abbey  estate,  with 
remainder  to  his  brother  Begiuald  James  and  his  sister  Frances 
Mary  Ann  successively  in  tail  Edward  Francis  was  by  inquisi- 
tion found  a  lunatic,  and  afterwards  in  May,  1834,  Beginald 
James  converted  his  estate  tail  into  a  base  fee,  and  mortgaged  his 
interest  to  the  Monmouthshire  and  Glamorganshire  Banking 
Company  as  security  for  124,0007.  with  a  covenant  to  convey  the 

(1)  5  Ex.  D.  139. 
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fee  simple  when  able  to  do  so.  The  fee  simple  of  the  estate  was 
not  then  worth  the  amount  of  such  mortgage  charge  so  that 
Beginald's  equity  of  redemption  was  valueless.  In  June,  1834, 
Frances  Mary  Ann  married  Bichard  Brinsley  Dowling,  and  by  a 
marriage  settlement  executed  previously  and  when  she  was  of  fall 
age  she  and  her  said  husband  covenanted  to  settle  any  real  estate 
which  she  should  acquire  to  her  separate  use  for  her  life,  and 
after  her  decease  to  her  said  husband's  use  for  life,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  marriage  successively 
in  tail  male.  The  defendant  was  the  only  son  of  that  marriage. 
In  1855,  for  the  benefit  of  all  parties,  a  family  arrangement  was 
made  by  which  with  the  consent  of  the  Lord  Chancellor  (as 
protector  of  the  settlement,  and  in  lieu  of  the  lunatic  under  3  & 
4  Wm.  4,  c.  74,  s.  33),  and  with  the  concurrence  also  of  Beginald 
James  Blewitt,  Frances  Mary  Ann  Dowling,  and  her  husband, 
and  the  mortgagees,  who  all  joined  as  parties  to  the  deeds,  the 
Llantamam  Abbey  estate  was  conveyed  to  trustees  in  fee  simple 
absolute,  subject  to  the  estate  tail  of  the  lunatic,  but  discharged 
from  the  mortgage,  and  from  the  equity  of  redemption  of  Beginald 
James  Blewitt,  upon  trust  after  the  determination  of  the  estate 
of  the  lunatic,  by  sale  or  mortgage  to  raise  37,0007.  and  to 
stand  possessed  thereof  for  the  said  mortgagees,  and  subject 
thereto  to  convey  the  land  to  trustees  on  trust  during  the  life 
of  the  said  Frances  Mary  Ann  Dowling  for  her  separate  use, 
with  remainder  to  the  use  of  her  husband  during  his  life,  with 
remainder  to  the  use  of  the  sons  of  the  said  F.  M.  A.  Dowling  by 
her  husband  B.  B.  Dowling  successively  in  tail  male,  with  re- 
mainder over.  At  the  time  of  making  this  arrangement  Beginald 
J.  Blewitt  was  a  married  man  of  about  fifty-three,  and  without 
issue.  The  lunatic  Edward  Francis  died  in  1868  unmarried,  and 
the  said  F.  M.  A.  Dowling  then  entered  into  possession  of  the 
estate.  The  37,O00Z.  was  duly  raised  and  paid  to  the  mortgagees. 
Bichard  B.  Dowling  died  in  1859,  and  his  wife  the  said  F.  M.  A. 
Dowling  died  in  1875,  whereupon  the  defendant  ^  her  son  entered 
into  possession  of  the  estate. 

The  question  was  whether  defendant  was  chargeable  with  duty 
at  37.  per  cent,  as  contended  for  on  behalf  of  the  Grown,  as  on  a 
succession  derived  from   his   uncle  the    said  Beginald  James 
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Blewitt  as  predecessor,  or  with  a  duty  only  of  Ih  per  cent,  as  on  a 
saoceesion  from  his  mother  as  predecessor. 

W.  W.  Kardake  (J3ir  K  Oiffard,  Q.G.,  with  him),  for  the  Crown, 
the  appellant,  argued,  as  in  the  Court  below^  that  the  estate 
came  from  Reginald  J.  Blewitt  by  whom  the  re-settlement  was 
effected,  and  that  the  consent  given  by  his  sister  F.  M.  A.  Dowling 
was  no  more  to  be  regarded,  in  ascertaining  from  whom  the  succes- 
fflOQ  was  derived,  than  the  consent  to  a  disentailing  deed  given 
by  an  ordinary  protector  of  the  settlement,  or  in  Scotland  by  the 
next  heirs  in  taiL 

The  following  cases  were  cited :  Lard  Advocate  v.  Earl  of 
Glasgow  (1);  Fryer  v.  Morland  (2);  Attorney  Oeneral  v.  Lord 
Braybrooke.  (3) 

Davey,  Q.G.^  and  Jason  Smith,  for  the  defendant,  were  not 
called  upon. 

LoBD  Selbobne,  L.C.  Mr.  Earslake's  argument  is  founded  upon 
principles  which  have  been  perfectly  well  settled  and  established, 
since  the  case  of  Attorney  Oeneral  v.  Lord  Braybrooke  (3)  in  the 
House  of  Lords,  which  are  that  when  there  is  a  family  arrangement 
for  a  re-settlement  of  the  estate  by  which  the  tenant  for  life  takes 
back  his  life  estate,  and  the  powers  he  had  before,  then  everything 
else  under  the  settlement  must  necessarily  come  out  of  the  .rest 
of  the  estate  which  belonged  to  the  tenant  in  tail,  and  therefore 
the  succession  must  be  derived  from  the  tenant  in  tail.  I  agree 
that,  in  a  case  of  that  sort,  it  would  be  perfectly  idle  to  say  that 
because  the  tenant  for  life,  the  father,  consented  as  protector  of 
the  settlement  to  barring  the  entail,  and  because  he  might  bargain 
for  the  giving  of  that  consent,  he  became  the  purchaser  of  the 
interest  of  his  son  the  tenant  in  tail,  and  was  to  be  regarded  as 
a  predecessor  under  the  Succession  Duty  Act.  But  this  case  is 
wholly  different  in  all  its  circumstances.  In  this  case  the 
remainderman  in  tail  had  acquired  a  base  fee.  He  had  encumbered 
that  base  fee  to  much  more  than  the  whole  value  of  the  estate,  at 
all  events  to  much  more  than  any  value  which  could  possibly 
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(1)  12  Scottish  Law  Reporter,  215. 

(3)  9  a  L.  0. 150. 


(2)  3  Ch.  D.  675. 
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have  been  obtained  for  his  interest  while  remaining  a  base  fee. 
The  person  who  would  have  been  proteotor  of  the  settlement 
was  a  Innatic,  and  therefore  the  protector  of  the  settlement  was 
the  Lord  Chancellor.  The  person  entitled  in  remainder,  who 
had  acquired  the  base  fee  and  so  charged  it  beyond  its  value, 
had  no  issue  and  no  immediate  prospect  of  issue.  The  next 
person  entitled  in  remainder  was  a  married  lady,  who  before 
her  marriage,  being  of  full  age,  had  bound  herself  by  articles  of 
ante-nuptial  settlement,  and  had  therefore  in  equity  turned  her 
remainder  into  a  remainder  to  herself  for  life  with  the  inheritance 
to  her  children,  whose  succession  is  now  in  question.  Under  that 
marriage  settlement  if  they  are  to  be  regarded,  as  I  think  they 
are,  as  taking  under  it,  then  it  is  clear  that  the  mother  is  the 
predecessor  and  not  anybody  else.  Then  are  they  to  be  regarded 
as  taking  under  that  marriage  settlement  ? 

Now  the  facts  are  these.  The  Lord  Chancellor,  feeling  that  it 
was  not  right  in  his  judgment  to  use  the  power  vested  in  a  public 
officer  for  the  destruction  of  the  expectations  of  those  who  had 
vested  Interests  in  those  expectations,  would  not  consent  to  allow 
the  remainders  expectant  on  the  base  fee  to  be  barred,  unless  upon 
terms  which  substantially  preserved  intact  the  beneficial  interest 
of  the  persons  entifled  under  the  marriage  settlement.  Under 
those  circumstances  a  family  arrangement  took  place.  There 
were  risks  on  both  sides.  If  Reginald  Blewitt,  who  had  mortgaged 
his  whole  interest,  as  I  have  said,  to  the  Monmouthshire  Banking 
Company,  had  happened  to  lose  his  wife  and  to  have  afterwards 
married  and  had  issue,  then  as  long  as  that  issue  continued  the 
succession  of  Mrs.  Dowling  and  her  children  would  of  course  be 
kept  out.  That  was  one  chance  against  which  it  was  their 
interest  to  obtain  protection.  Another  chance  was  that  Beginald 
Blewitt  might  have  survived  the  lunatic,  in  which  case  the 
consent  of  the  Lord  Chancellor  to  a  deed  barring  the  remainder 
would  no  longer  have  been  necessary,  and  the  creditors,  the 
Monmouthshire  Banking  Company,  might  have  required,  I  have 
no  doubt,  B^inald  Blewitt  by  virtue  of  the  securities  he  had 
given  to  them  at  once  to  convert  the  base  fee  into  a  fee  simple. 
Those  were  risks,  and  substantial  risks,  to  Mrs.  Dowling  and  her 
children.    On  the  other  hand  there  was  the  risk  (I  will  not 
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say  to  Beginald  Blewitt,  for  he  had  really  ceased  to  have  any       1880 

beneficial  interest  in   the  property),  but  to  bis   creditors  the   attobnit-' 

Monmoathshire  Banking  Company,  that  he,  Beginald,  might  die    ^^^^^ 

before  his  brother  the  lunatic  and  withoat  leaving  issne,  in  which    Dovlimo. 

cue  they  would  not  get  a  single  shilling.    Then  a  family  ar-      (c.  a.) 

rangement  was  made,  and  it  appears  to  me  that  it  is  perfectly 

true,  as  the  Judges  in  the  Court  below  decided,  that  on  both  sides 

value  was  given  for  that  arrangement.    The  interest  of  both  was 

lednced  to  a  practical  certainty,  and  that  of  Beginald  Blewitt  was 

Talned  between  the  parties  at  37,0002.    I  regard  that  as  repre- 

sentiDg  his  interest.    Bat  that  never  could  have  been  obtained 

withoat  the  consent  of  the  other  parties,  and  the  Lord  Chancellor 

never  would  have  allowed  it  without  that  consent  and  without 

being  satisfied  that  their  interests  were  being  protected.    And  the 

tenns  on  which  he  allowed  it  were,  that  when  that  value  put  upon 

Beginald's  estate  should  be  raised  out  of  the  property  by  means 

of  the  disentailing  assurance  for  the  benefit  of  his  creditors,  they 

(the  Bowlings)  should  have  made  sure  and  safe  to  them  that 

estate  in  remainder  expectant  on  his  estate,  which  was  precarious 

iQuier  the  circumstances  which  then  existed.    In  my  opinion,  the 

children  after  that  arrangement  continued  to  take  under  the 

marriage  settlement  exactly  as  they  would  have  taken  if  Beginald 

Blewitt  had  died  without  having  done  anything  to  enlarge,  the 

base  fee  into  a  fee  simple,  and  I  am  convinced  the  Lord  Chancellor 

sever  would  have  consented  to  the  disentailing  assurance  upon 

any  other  terms.    I  think,  therefore,  the  judgment  was  perfectly 

correct,  and  that  the  appeal  must  be  dismissed. 

Baqoallay  and  Brett,  L.J J.,  concurred. 

Judgment  affirmed. 

Solicitor  for  Crown :  Solicitor  of  Inland  Revenue. 
Solicitors  for  defendant :  B.  8.  Taylor  dt  Son. 
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JEmphyen  and  Workmen  Ad,  1875  (38  <fe  39  Vid.  e.  90),  u.  4, 10— <"  Work- 
man^— Potter^B  Printer — Breach  of  his  Contract  through  Strike  qf  Assist- 
ants  employed  hy  him. 

By  the  Employers  and  Workmen  Act,  1876  (38  &  39  Yict  c  90),  s.  4, 
"  a  dispute  under  this  Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary  jurisdiction,  and  such  Court,  for 
the  purposes  of  this  Act,  shall  he  deemed  to  be  a  court  of  civil  jittisdiction'^ 
limited  to  lOZ.  By  s.  10  "  In  this  Act  the  expression  '  workman,' . .  •  means  any 
person  who,  being  a  labourer,  servant  in  husbandry,  journeyman,  artificer,  handi- 
craftsman, miner,  or  otherwise  engaged  in  manual  labour,  •  .  •  has  entered  into 
or  works  under  a  contract  with  an  employer,  whether  the  oontiact  be  •  •  •  a  con- 
tract of  service  or  a  contract  personally  to  execute  any  work  or  labour.** 

The  expression  "court  of  summary  jurisdiction"  means  (inter  alia)  a 
stipendiary  ma^trate : — 

Mdd,  that  a  pottei^s  printer,  under  a  contract  with  his  employers  to  do  work 
in  which  he  was  assisted  by  **  transferrers  "  whom  he  himself  engaged  and  paid, 
was  a  "  workman  ^  within  the  Act,  and  liable  in  proceedings  before  a  magis- 
trate to  pay  damages  for  a  breach  of  his  contract  with  his  employers,  caused 
by  his  transferrers'  refusal  to  do  the  work,  although  he  was  ready  and  willing  to 
doit. 

,  GRAINGER  v.  AYNSLEY  &  Co. 

Oass  stated  by  the  stipendiary  magistrate  for  the  borough  of 
Stoke-upon-Trent  under  20  &  21  Vict,  c  43. 

On  the  hearing  of  a  plaint  conunenced  by  the  respondents, 
earthenware  manufacturers,  against  the  appellant  under  38  &  39 
Vict.  c.  90  (the  Employers  and  Workmen  Act,  1875),  charging 
that  the  appellant  being  under  a  contract  to  serve  the  respondents, 
as  a  potter's  printer,  did  from  the  15th  of  December,  1879,  until 
the  10th  of  January,  1880,  absent  himself  from  the  respondent's 
employment,  whereby  the  respondents  sustained  damages  to  the 
extent  of  51.,  the  magistrate  ordered  the  appellant  to  pay  to  the 
respondents  the  sum  of  208.  as  damages  and  the  costs. 

It  appeared  that  the  appellant  was,  at  the  time  when  he  was 
alleged  to  have  absented  himself,  in  the  employ  of  the  respond* 
ents,  as  a  potter's  printer,  overlooker,  and  mixer,  he  having, 
besides  attending  to  his  own  work,  to  overlook  and  superintend 
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the  work  of  the  other  potters'  printers  in  the  employ  of  the 
respondents. 

The  eoston  in  the  potting  trade  is  to  contract  to  work  from 
Xaitinmas  to  Martinmas,  snbject  to  a  month's  notice  on  either 
ade  for  determining  the  contract.  The  appellant  had  been  in  the 
employ  of  the  respondents  about  two  years  prior  to  Martinmas, 
1879. 

Prior  to  Martinmas  1879,  the  respondents  pnt  np  notices  on 
their  works  that  from  the  Martinmas  then  approaching  they 
ahoold  make  a  rednction  in  workmen's  prices  of  10  per  cent. 

No  fresh  arrangement  or  contract  was  entered  into  by  the 
appellant,  bat  he  continned  to  work  after  Martinmas,  1879,  on  the 
anie  terms  as  before. 

The  qnestion  of  a  redaction  of  workmen's  wages  was  sabmitted 
to  arbitration,  and  some  time  after  Martinmas  the  arbitmhMr  gave 
his  award  reducing  wages  8^  per  cent 

The  appdiant  went  on  working  after  the  redaction  in  wages 
without  any  fresh  arrangement  nntil  the  15th  of  December,  1879, 
the  day  on  which  he  was  alleged  to  have  absented  himself. 

It  was  asserted  by  the  appellant  that  in  the  potting  trade  it  is 
impossible  for  the  printer  to  do  his  work  without  the  aid  of 
another  person  called  a  transferrer.  The  transferrer  is  generally 
a  womaa,  in  most  cases,  as  in  this  case  especially,  the  printer  finds 
bis  own  transferrer. 

On  the  said  16th  of  December,  1879,  the  transferrer,  who  had 
been  engaged  by  the  appellant,  and  who  worked  with  him,  together 
with  the  transferrers  of  the  other  printers  in  the  employ  of  the 
^pendents,  having  previously  given  a  week's  notice  declining 
to  work  any  longer  at  the  reduced  rate  of  wages,  went  out  on 
strike.  The  appellant  regularly  each  day  presented  himself  at 
the  works  of  the  respondents  ready  to  work,  but  was  unable  to  do 
so  in  consequence  of  the  strike  of  the  transferrers. 

The  appellant  within  the  time  in  which  he  was  charged  in  the 
plaint,  viz.,  on  the  7th  of  January,  1880,  commenced  to  work 
again,  the  respondents  having  found  him  transferrers. 

The  question  of  liability  was  argued.     [The  contentions  on 

either  side  were  set  out  in  the  case.]    Seeing  that  the  appellant 

had  engaged  personally  to  work  for  the  respondents,  the  magistrate 
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was  of  opinion  that  the  appellant  was  a  workman  within  the  mean* 
ing  of  8. 10  of  the  iSmployers  and  Workmen's  Act,  1875,  and  that 
there  was  an  implied  valid  contract  to  work,  subject  to  a  month's 
notice  being  given  on  either  side ;  that  the  appellant  in  engaging 
his  transferrers  made  no  arrangement  with  them  as  to  the  notice 
to  be  given  by  either  party  to  determine  the  engagement  which 
otherwise  according  to  the  custom  is  determined  without  any 
notice;  and  that  the  question  for  the  magistrate  to  consider 
was  who  was  to  suffer  for  the  loss  occasioned  by  the  trans- 
ferrers leaving  their  work,  the  appellant  or  respondents.  And 
the  magistrate  held  that,  as  the  appellant  had  entered  into  a 
contract  with  the  respondents  to  do  certain  work  on  the  terms 
of  a  month's  notice,  and  had  entered  into  a  contract  with  the 
transferrers  on  whom  he  was,  according  to  his  own  statement, 
dependent,  that  they  should  work  for  and  with  him  on  the  terms 
that  they  might  terminate  their  engagement  without  notice,  the 
injury  to  the  respondents  was  wholly  caused  by  the  appellant  in 
not  taking  care  when  he  engaged  his  transferrers  to  stipulate 
for  the.  same  length  of  notice  from  them  as  he  himself  was 
under  from  the  respondents,  and  the  magistrate  therefore  awarded 
damages  and  costs  to  be  paid  to  them  by  the  appellant 

The  questions  for  the  opinion  of  the  Court  were,  whether  the 
appellant  was  a  workman  within  the  meaning  of  the  Employers 
and  Workmen  Act,  1875,  and  if  so,  whether  there  was  an  implied 
valid  contract  to  work  from  Martinmas,  1879,  to  Martinmas, 
1880,  subject  to  a  monthly  notice.  And  if  so,  whether  as  the  ap- 
pellant had  engaged  his  own  transferrers,  and  would  have  made 
his  own  arrangements  with  them  as  to  notice,  he  was  liable  in 
damages  for  a  breach  of  contract  caused  by  the  transferrer's  refusal 
to  work,  although  he  the  appellant  was  willing  to  do  so  ? 

Nov.  12.  Hoptvood,  Q.C.  (fi.  8.  Wright,  with  him),  for  the 
appellant.  First  There  was  no  valid  contract.,  between  the 
appellant  and  respondents.  It  should  have  been  in  writing,  as  it 
could  not  be  performed  within  twelve  months,  for  it  began  before 
Martinmas :  Bcmka  v.  Orotdand  (1) ;  Bdbson  v.  CoUU.  (2) 

{XiNDLET,  J.    The  contract  was  a  hiring  from  M"ftrtiinmftfl  to 


(1)  Law  Bep.  10  Q.  B.  97. 


(2)  25  L.  J.  (Ex.)  267. 
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Martinmas,  subject  to  determination  at  any  time  on  the  expiration 
of  a  month's  notice.] 

Secondly.  The  plaint  is  informal,  and  was  not  proved.  The 
charge  is  that  the  appellant  absented  himself  from  the  respondents' 
employment,  whereas  it  is  fonnd  that  he  did  not  absent  himself, 
but  presented  himself  daily  at  the  works. 

There  was  no  evidence  of  any  binding  contract  to  find  trans- 
ferrers. Bnt  even  if  there  was  such  evidence  the  case  is  not 
witlpn  the  Act.  The  jurisdiction  given  by  s.  4  is  small,  and 
limited  to  a  '*  dispute  under  this  Act  between  an  employer  and  a 
workman."  By  s.  10  **  workman  "  is  defined  as  a  person  engaged 
in  manual  labour,  who  works  under  a  '^  contract  of  service  or  a 
contract  personally  to  execute  any  work  or  labour."  Those  terms 
shew  that  the  Act  applies  merely  to  individual  service,  and  that 
the  legislature  meant  only  to  deal  with  cases  where  the  workman 
was  subject  to  imprisonment.  The  appellant  is  not  such  workman, 
fle  is  a  contractor;  but  does  not  guarantee  the  attendance  of 
tranferreis.  He  did  not  contract  ''personally  to  execute,"  the 
work.  The  failure  of  the  transferrers  to  attend  was  caused  by 
the  general  reduction  of  wages  by  the  employers,  and  not  by  any 
default  of  the  appellant. 

Boee,  for  the  respondents.  The  plaint  was  safiScient.  No  par- 
ticnlar  form  of  complaint  is  prescribed  by  the  Bules  of  1875, 
made  pursuant  to  s.  9  of  88  &  39  Vict.  c.  90.  By  11  &  12  Vict, 
c  43,  s.  1,  no  objection  to  the  form  of  the  summons  could  be 
taken.  None  was  taken  below,  nor  is  any  such  objection  a  point 
in  the  case. 

There  is  a  contract  and  a  breach  of  it.  So  an  action  could 
clearly  be  maintained  in  the  superior  or  county  courts  for  damages. 
It  would,  of  course,  be  no  answer  to  such  action  for  the  defendant 
to  say  that  his  transferrers  failed  him.  He  should  have  provided 
against  such  a  contingency :  Chitty  on  (Contracts,  11th  ed.  p.  667. 
Ci?il  jurisdiction  over  such  contracts  has  now  also  been  given  to 
justices  by  the  Employers  and  Workmen  Act,  1875.  Workmen 
were  formerly  subject  to  summary  imprisonment  for  breach  of 
contract.  This  hardship  was  partially  removed  by  the  Master 
and  Servant  Act,  1867,  30  &  31  Vict.  c.  141,  and  is  now  more 
effectually  remedied  by  38  &  39  Vict.  c.  90,  .which  substitutes 
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for  tha  phrase  "  master  and  servant "  that  of  ^^  employers  and 
workmen/'  enlarges  the  powers  of  county  courts  in  respect  of  their 
disputes,  and  gives  justices  a  limited  civil  jurisdiction.  It  was 
convenient  to  give  justices  such  jurisdiction  for  their  petty  sessions 
are  more  frequent  and  in  more  places  than  the  county  courts.  The 
limit  is  the  amount  of  10/.,  but  that  practically  comprises  the 
amount  of  any  dispute  likely  to  arise  between  employers  and  work- 
men the  majority  of  whom  are  paid  daily  or  weekly  wages.  So  the 
jurisdiction  is  in  fact  extensive.  The  legislature  could  not  have 
intended  to  exclude  from  the  benefit  of  the  Act  the  large  clannffli 
of  workmen  who  are  aided  in  their  work  by  assistants  whom  they 
themselves  engage  and  pay  as  in  the  present  case.  Skilful 
artisans  in  a  number  of  different  trades  employ  subordinates. 
Here  no  dou,bt  the  potter^a  printer  could,  with  his  own  hands, 
transfer  on  to  the  earthenware  the  impressions  he  prints  for  it ; 
for  the  sake  of  speed  and  covenience  he  finds  and  pays  women  to 
aid  him,  but  he  is  nevertheless  engaged  in  *'  manual  labour  '*  under 
a  ^  contract  of  service  "  or  a  ^^  controot  personally  to  execute  **  the 
work  mentioned  in  his  agreement.  The  word  **  personally  "  was 
probably  inserted  because,  as  it  did  not  appear  in  the  definition 
clause,  s.  2  of  the  preceding  Act,  the  terzns  of  that  clause  might 
have  applied  even  to  contractors  in  the  popular  sense  of  the 
word.  The  object  of  s.  10  is  to  indicate  the  labouring  classes  as 
distinguished  from  domestic  servants,  clerks,  shopmen,  and  others. 
Hence  the  use  of  the  words  **  manual  labour." 
Eapwood,  Q.O.,  replied. 


BROMLEY  V.  TAMS. 

This  case  was  of  a  similar  kind.  The  terms  of  the  contract, 
however,  appeared  in  a  written  ^'  Memorandum  made  on  the  21st 
of  November,  1879,  arranged  with  Thomas  Bromley,  printer,  at 
the  following  prices :  Common  printed  at  4|(2.,  best  burner-ware 
at  5j^. :  he  will  find  his  own  attendance.  The  above  prices  are 
for  the  year,  that  is,  the  present  date  of  the  11th  of  November, 
1880,"  signed  by  the  mark  of  the  appellant.  The  nature  of  the 
transferrer's  work  was  also  described,  viz.,  that  the  work  under- 
taken by  the  appellant  necessitated  the  employment  by  the 
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appeUant  of  one  or  more  person  or  persons  to  oot  oat  the  patterns 
as  thejr  were  printed  on  paper  by  the  appellant,  and  to  transfer 
tbem  to  the  ware,  and  that  snoh  persons  were  the  attendance 
referred  to  in  the  contract  of  service,  and  their  wages  were  paid 
by  the  appellant. 

Eapwood,  Q.O.  (C.  J.  Darling,  with  him),  for  the  appellant 
Rose^  for  the  respondent. 
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LiKDLET,  J.  I  think  that  onr  judgment  should  be  for  the 
r^pondents  and  that  the  view  taken  by  the  magistrate  is  correct. 
The  questions  submitted  to  ns  are,  for  all  practical  purposes,  the 
fiame  in  both  cases.  The  question  really  is,  whether  the  dispute 
which  arose  and  is  stated  in  the  cases  is  a  ^'  dispute,"  within  the 
Act,  and  whether  the  disputants  are  persons  who  come  within  the 
terms  of  the  Act  For  the  purpose  of  determining  this  question,  it 
is  necessary  to  consider  what  is  a  '^dispute''  and  who-  are  the  dis- 
patants  to  whom  the  Act  refers.  It  would  be  scarcely  necessary, 
as  the  cases  are  like  each  other,  to  refer  to  the  facts  further  than 
to  state  that  they  are  of  this  nature,  viz.,  the  employers  are  persons 
engi^ed  in  the  manuflEtcture  of  pottery,  and  the  employed  are 
persons  employed  by  them  to  do  certain  work  which  is  manual 
labour,  and  which  they  have  to  do  partly  by  themselves  and  partly 
hj  other  persons  whom  they  provide  and  pay.  The  dispute  arose 
thos:  The  appellants— ^workmen,  as  I  will,  for  the  moment  at 
least,  call  them,^in  both  cases  having  entered  into  an  engage- 
ment to  perform  the  work,  were  ready  to  perform  the  work  so 
&r  as  they  personally  were  concerned ;  they  attended  each  day  at 
the  niann&etory  and  were  willing  to  do  all  they  could,  but  the 
persons  employed  by  them,  viz.,  their  own  immediate  servants 
whom  by  custom  they  had  engaged  to  serve  them  had  struck,  and 
so  the  employed,  the  appellants,  could  not  do  the  work,  their  in- 
ability arising  from  the  strike  and  also  from  their  not  being  able 
to  get  other  transferrers,  as  they  might  have  done  if  they  liked. 
So  the  dispute  arose.  A  dispute  under  this  Act  is  referred  to 
by  8.  3,  in  these  words :  ^^  In  any  proceeding  before  a  county 
court  in  relation  to  any  dispute  between  an  employer  and  a  work- 
man arimng  out  of,  or  incidental  to,  their  relation  as  such  (which 
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dispute  is  hereinafter  referred  to  as  a  dispute  under  the  Act)," 
the  Court  may  exercise  certain  powers.  Was  this  a  dispute  of 
that  character  ?  Assuming  for  the  moment  that  the  appellants  are 
workmen,  I  can  hardly  see  on  what  principle  it  could  be  said  not 
to  be  such  a  dispute.  It  was  a  dispute  between  an  ^*  employer  and 
a  workman  "  of  some  kind.  It  was  a  dispute  ^'  arising  out  of  or 
incidental  to  their  relation  as  such/'  that  is  to  say,  it  arose  out  of 
the  tact  that  the  workman  could  not  do  the  work  he  had  under- 
taken to  do.  It  appears  to  me  impossible  to  say  that  is  not  a 
dispute  fully  and  £Edrly  within  the  words  of  the  section.  But  it  is 
said  the  man  was  not  a  ^*  workman ''  and  that  that  word  does  not 
extend  to  anybody  who,  by  custom  or  otherwise,  has  to  employ 
others^  to  work  for  him  in  doing  his  work.  I  do  not  say  that  it 
does  apply  to  persons  under  sub-contracts,  as  if  one  employs  a 
man  to  build  anything  and  he  employs  another  to  build  it.  But 
it  is  hard  to  say  that  a  man  employed  to  do  work  manually,  who 
employs  another  to  do  work  which,  if  skilful  and  active  enough, 
he  could  do  himself,  is  not  a  '*  workman  "  within  the  meaning  of 
the  Act.  By  s.  10,  "  In  this  Act  the  expression  '  workman,'  does 
not  include  a  domestic  or  menial  servant,  but,  save  as  aforesaid, 
means  any  person  who  being  a  labourer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  otherwise  engaged 
in  manual  labour  ....  has  entered  into  or  works  under  a  contract 
with  an  employer,  whether  the  contract  be  •  •  •  •  a  contract  of 
service  or  a  contract  personally  to  execute  any  work  or  labour." 
Scanning  that  language  with  all  care,  I  cannot  say  what  part  of  it 
is  inapplicable  to  the  appellants.  They  are  employed,  they  are 
'^  engaged  in  manual  labour,"  they  have  entered  into  and  work 
under  ^*  a  contract  of  service,  or  a  contract  personally  to  execute 
work  or  labour/'  What  the  exact  meaning  of  the  distinction 
between  ^'  contract  of  service  "  and  *^  contract  personally  to  execute 
any  work  or  labour,"  may  be  is  not  quite  easy  to  see.  The  words 
may  refer  to  a  **  contract "  to  serve,  say  for  a  month,  as  distin- 
guished from  a  **  contract "  to  execute  any  work  or  labour,  say 
to  dig  a  drain.  That  may  or  may  not  be  the  distinction.  But  I 
find  nothing  to  shew  that  the  appellants  are  not  workmen  within 
s.  10.  Further,  I  will  add  there  are  plain  cases  when  a  person 
employed  to  do  other  work  would  clearly   not  be  within   the 
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Bection.  **  Manual  labour  *'  is  the  keynote  to  it,  and  if  so,  the 
appeUants  are  within  it.  I  should  not  be  inclined  to  put  a 
narrow  meaning  on  a  remedial  Act  of  Parliament  But  I  think, 
whatever  doubt  there  may  be  in  other  cases,  these  are  clearly 
within  the  Act.  We  were  inyited  to  consider  the  form  of  plaint, 
bat  that  is  not  the  question  put  to  us. 

LoPBS,  J.  The  two  cases  are  substantially  the  same.  The 
points,  arising  in  both,  seems  to  me  to  be  these : 

Fiist^  are  the  disputes  within  the  Act,  and,  secondly,  is  the 

q>pellant  in  each  case  a  ^*  workman  "  within  the  Act  ?    I  do  not 

desire  to  say  anything  on  the  first  point.   Whether  the  '*  dispute  " 

is  not  within  the  Act  has  scarcely  been  seriously  contested,  and  I 

quite  agree  with  what  my  Brother  Lindley  has  said.    The  more 

material  point  is,  are  the  appellants  workmen  within  the  Act? 

It  has  been  contended  that  the  result  of  s.  10,  the  definition 

daose,  is,  that  the  Act  only  applies  to  a  case  where  the  work  is  to 

be  done  personally  by  the  person  employed,  and  is  not  to  apply 

to  oases  where  he  calls  in  the  assistance  of  another,  for  example, 

that  the  Act  would  not  apply  to  a  case  where  a  bricklayer 

employed  to  do  repairs  has  to  be  assisted  by  a  hodman.    It  is 

said  that  in  such  case  it  is  not  a  contract  personally  to  execute 

any  work.    I  think  that  is  too  narrow  a  construction  of  the  Act. 

I  wish  to  say  nothing  about  cases  where  a  workman  employs 

another  under  a  separate  contract.  That  is  a  different  case.    The 

two  phrases  in  sect.  10  are  '^  contract  of  service,"  or  ^*  contract 

personally  to  execute  any  work  or  labour.'*    I  should  say  that  a 

contract  of  service  is  when  a  man  is  employed,  say,  as  fistrm 

labourer,  for  three  months  or  one  year,  and  that  the  other  words 

**  contract  personally  to  execute  any  work  or  labour "  apply  to 

cases  where  a  man  is  employed  to  do  any  specific  work  or  labour. 

I  think  that  the  magistrate  was  right,  and  his  decision  should  be 

affirmed. 

Judgment  for  the  respondents. 

Solicitors  for  appellant  Grainger :  LlemUyn  &  AekriU. 
Sdicitors  for  appellant  Bromley :  Purhisa  dt  Perry ^  for  Sword. 
Bolicitor  for  respondents :  Welch. 
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1880  [IN  THE  COURT  OP  APPEAL.] 

^^^^'  .  MILLINGTON  v.  LORING. 

C.  P.  D.      Practice — Pleading — Breach  of  Framise  of  Marriage — Special  Damage — MaUer 

<f  Aggravation — Averment  of—Rviee  of  Courts  1875,  Order  XIX^  rule  4; 
Order  XXVIL,  rule  1. 

A  statement  of  claim,  after  alleging  a  promise  by  the  defendant  to  many  the 
plaintiff,  went  on  to  allege  in  paragraph  4,  that,  **  the  plaintiff  relying  upon  the 
said  promise  permitted  the  defendant  to  debanch  and  canially  know  her,  whereby 
the  defendant  infected  her  with  a  venereal  disease."  It  then  alleged  a  breach  of 
the  said  promise.  An  order  having  been  made  at  chambers,  to  strike  out  pun- 
graph  4  of  the  claim : — 

Held,  reversing  the  decision  of  the  Common  Pleas  Division,  that  the  order  was 
wrongly  made,  and  upon  two  grounds ;  first,  that  the  facts  alleged  in  the  para- 
graph complained  of,  were  "  material  facts'*  within  the  meaning  of  Cider  XIX., 
rule  4,  and  as  such  were  properly  pleadable;  and  secondly,  that,  even  if  .thej. 
were  not,  the  Court  had  no  power  to  strike  the  paragraph  out^  the  statements 
therein  neither  being  scandalous  nor  tending  to  prejudice  or  embarrass  the  fair 
trial  of  the  action  within  the  meaning  of  Order  XXVII.,  rule  1. 

Statehent  of  claim  alleged  a  promise  by  the  defendant  to 
marry  the  plaintiff. 

Paragraph  4 :  That  the  plaintiff  relying  apon  the  agreement  per- 
mitted the  defendant  to  debauch  and  carnally  know  her,  whereby 
the  defendant  infected  the  plaintiff  with  a  yenereal  disease. 

Paragraph  5  alleged  a  breach  of  the  promise  of  marriage. 
*    The  defendant  applied  at  chambeis  for  an  order  to  strike  oat 
or  amend  paragraph  4  of  the  statement  of  claim.    The  master 
made  no  order.    On  appeal,  Hawkins,  J.,  ordered  the  paragraph 
to  be  struck  out. 

The  plaintiff  appealed. 

Deo.  7y  1880.  Somisrvellf  for  the  plaintiff.  Paragraph  4  should 
be  alMwed.  Seduction  is  matter  of  aggravation  in  actions  for 
breach  of  promise  of  marriage :  Berry  t.  Da  Costa  (1),  by  reason 
of  the  plaintiff's  "  prospects  of  marrying  another  being  materially 
lessened : "  per  Willes,  J.  (2).  And  matters  of  aggravation  of 
damage  ought  to  be  set  out  on  the  pleadings:  Newman  v. 
8mUh  (3);  Mayne  on  Damages,  3rd  ed.  480;    BraeegtrMe  v. 

(1)  Law  Bep.  1 G.  P.  881.  (2)  Law  Rep.  1  G.  P.  831,  at  p.  388. 

(3)  Salk.  642. 
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Or/onZ.  (I)    The  seduction  and  infection  are  '^  material  facts  on       1680 
whicli  the  party  pleading  relies/'  and  therefore  the  statement  MnjjNoioH 
of  daim  must  contain  them :  Order  XIX.,  rule  4.    If  not  pleaded,     loqxng. 
eyidenoe  giyen  of  them  at  the  trial  would  be  a  surprise  to  the      .;rT*x 
de&ndant,  and  he  might  object  to  it  on  that  ground.  c.  P.  D. 

[DxNKAN,  J.  Could  you  allege  the  amount  of  means  of  the 
defendant  in  the  claim  ?] 

Perhaps  not. 

[LnnDLET,  J.  Of  course,  if  you  allege  the  fact  of  seduction  and 
infection,  the  defendant  would  be  able  to  set  out  matters  to  meet 
it  which  would  cause  scandalous  pleading.] 

Bat  not  such  as  should  be  struck  out  under  Order  XXYILi 
role  I.  This  paragraph  cannot  **  embarrass "  the  defendant,  nor 
*"  prejudice  the  fair*  trial,"  for  the  fisust  of  the  seduction  would  be 
opened  to  the  jury  at  the  outset^  as  Berry  y.  Da  Ootta  (2)  shews  it 
may  be  gii^en  in  evidence. 

[Denmak,  J.  The  seduction  was  alleged  by  the  declaration  in 
jB^  y.  Da  Coria  (2),  as  I  find  from  the  Weekly  Beporter.  (3) 
Bot  perhaps  no  objection  was  made  to  it.] 

Or  it  was  regarded  as  proper  pleading.  The  defendant  should 
be  thankful  for  the  information  the  plaintiif  gives  him  of  what 
ahe  means  to  prove  at  the  triaL 

F.  0.  Crumpf  for  the  defendant.  The  declaration  in  Berry  v. 
Da  Costa  (3)  ought  to  have  been,  but  happened  not  to  be,  objected 
to.  That  case  is  no  decision  on  the  pleading  point.  It  decides 
only  that  the  evidence  of  seduction  is  admissible  at  the  trial.  The 
defendant  knowing  the  facts  of  the  case,  does  not  want  the 
infonnation  in  paragraph  4«  It  **  embarrasses  "  him.  He  is  left  in 
doubt  whether  the  action  is  for  breach  of  promise  of  marriage, 
or,  indirectly,  for  seduction.  If  he  pleads  to  the  seduction  the 
issue  on  it  must  go  to  the  jury,  although  the  plaintiff  herself 
cannot  in  law  maintain  an  action  for  it  The  statement  is  **  scan^* 
daloQs  "  within  the  meaning  of  the  rule. 

Benkak,  J.    I  am  of  opinion  that  the  decision  of  Hawkins, 
J.,  was  right.    I  am  not  at  aU  prepared  to  say  that  I  do 

(1)  2  M.  &  S.  77.  (2)  Law  Bep.  1  0.  P.  331. 

(3)  14  W.  R.  279. 
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1880        not  think  Order  XIX.,  rnle  4,  applies  and  renders  it  improper  to 
^fTLLiNOTON  state  on  the  face  of  the  statement  of  claim  such  facts  as  those  la 

•jjQ^Q^     paragraph  4,  because  that  rule  prescribes  that  eyery  pleading 
r— N      Bhall  contain  a  statement  of  '^tbe  material  facts  on  which  the 

G.  P.  b.  party  pleading  relies ;  but  not  the  evidence  by  which  they  are  to 
be  proTcd,"  and  I  have  more  than  a  doubt  whether  the  facts 
in  paragraph  4  are  not  merely  evidence  of  facts,  and  I  haye  great 
doubts  whether  they  are  '*  material  fEkcts.**  I  am  inclined  to  think 
that,  prim&  fade,  the  order  was  intended  to  apply  to  such  facts  as 
are  material  to  the  cause  of  action ;  if  the  action  is  one  which 
cannot  be  supported  without  special  damage,  then  of  course  a 
statement  shewing  the  special  damage  would  be  of  material  facts, 
but  if  the  action  be  one  which  can  be  supported  without  special 
damage  then  it  appears  to  me  that,  prim&  facie  at  least,  the  rule 
does  not  apply  to  a  mere  statement  with  respect  to  the  amount  of 
damages.  Damages  could  always  be  proTed  where  special  damage 
was  not  required  to  be  alleged,  without  any  allegation  of  those 
facts  on  the  pleadings.  In  Berry  t.  Da  Costa  (1)  the  Court  went 
so  far  as  to  hold,  and  Mr.  Orump  admits,  that  eyidence  may  be 
given  of  the  facts  stated  in  this  claim,  but  it  seems  to  me  that 
they  are  merely  evidence,  and  that  it  is  not  necessary  to  set  them 
out  as  material  iajota  in  an  action  for  breach  of  promise  of 
marriage.  In  some  cases  the  Courts  have  no  doubt  held  that 
where  the  character  of  a  trespass  may  be  materially  altered  in 
intensity  by  the  mode  and  circumstances  in  which  the  damage  for 
which  the  action  of  trespass  is  brought  was  done,  those  matters  of 
aggravation  must  be  stated  so  as  to  give  the  defendant  an  oppor- 
tunity of  meeting  them ;  and  it  might  be  held,  although  I  can 
find  no  authority  for  it,  that  in  the  peculiar  action  for  breach  of 
promise  of  marriage,  which  though  an  action  of  contract  in  form 
has  some  of  the  incidents  of  an  action  of  tort,  the  principle  might 
also  apply.  But,  on  full  consideration,  I  doubt  whether  it  would 
be  so  held,  and  whether  it  would  not  be  decided  under  Order  XIX., 
rule  4,  that  the  allegation  in  question  violated  the  rnle  as  not 
being  a  concise  statement  of  the  material  facts,  but  a  statement 
introducing  evidence  tending  to  swell  damages.  It  is,  however, 
unnecessary  to  pronounce  any  final  decision  on  that  pointy  because 

(1)  Law  Rep.  1  0.  P.  831. 
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I  am  cleaily  of  opinion  that,  having  regard  to  the  nature  of  the       1880 

allegations  in  paragraph  4,  they  are  allegations  which|  if  not  Mfrrngniv^ir 

*' soandalons '*  under  the  circumstances,  at  least  ''tend  to  pre-     lokuto 

jodice'  and  **  embarrass  •  . .  the  fair  trial  of  the  action."    It  is  an        —- 

action  for  breach  of  promise  of  marriage,  and  to  import  into  it  this     0.  ip.  i). 

statement  of  seduction  to  which  the  plaintiff  herself  admits  she 

was  party,  and  still  more  to  follow  that  up  with  allegations  of  vile 

consequences  having  ensued  by  reason  of  the  conduct  of  the 

parties,  and  so  to  thrust  against  the  defendant  two  actions  instead 

of  one,  and,  under  colour  of  an  action  for  breach  of  promise,  bring 

an  action  which  could  not  be  brought  by  herself,  is  of  course 

"  embarrassing  the  fair  trial  of  the  action ''  of  breach  of  promise. 

No  doubt  evidence  may  be  given  of  the  whole  conduct  of  the 

defendant    But  it  may  happen  at  the  trial  that  allegations  such 

as  these,  although  made  in  the  first  instance^  are  not  insisted  on, 

because  the  parties,  thinking  the  matter  over  before  the  trial, 

luive  taken  the  view  that  by  insisting  on  them  the  plaintiff  might 

really  diminish  and  not  increase  the  damages  by  shewing  that  she 

behaved  lightly  and  improperly  during  the  promise  of  marriage. 

The  two  matters  alleged  are  so  different,  and  the  allegations  in 

paragraph  4  so  tend  to  prejudice  the  case  from  the  very  opening 

of  the  pleadings,  and  would  so  greatly  embarrass  the  fair  trial  of 

the  action,  that  I  think  the  paragraph  ought  not  to  be  allowed. 

LiKDLET,  J.  I  am  of  the  same  opinion.  Hy  reason  for 
holding  that  opinion  is,  that  this  is  an  action  of  an  entirely 
anomalous  kind.  As  a  general  principle  it  appears  to  me  that 
each  party  should  deal  with  the  other  by  putting  into  their 
respective  pleadings  everything  necessary  to  constitute  the  cause 
of  action  or  the  defence ;  and  in  many  cases  it  is  open  to  no 
inconvenience,  but  it  is  fair  and  right  that  the  party  should  do 
OTen  a  little  more ;  for  example,  to  state  in  an  action  for  trespass 
what  he  intends  to  rely  on  by  way  of  aggravation  of  damage,  that 
is  often  done.  If  this  were  an  action  for  seduction  brought  by  the 
father,  I  doubt  whether  any  judge  would  strike  out  paragraph  4, 
for  though  not  essential  to  the  cause  of  action,  it  might  as  well 
be  left  in.  But  this  is  a  case  of  a  totally  different  kind.  Every 
jadge  who  has  tried  such  an  action  knows  the  di£Sculty  of  keep* 
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1880  ing  the  matters  distinot,  and  preventing  the  jury  from  confnsiDg 
HoLiNGTov  *^®  *^<>>  *"^d  if  ^®  allowed  thia  pleading  that  difficulty  would 

LouRo.  ^  increased  tenfold.  The  learned  counsel  for  the  plaintiff  says 
*—       that  the  defendant  would  thank  her  for  the  information  gi?en  in 

0.  ip.  b.  paragraph  4.  He  does  not.  He  knew  it  perfectly  well.  Itps 
precisely  a  case  where  the  defendant  is  embarrassed,  and  on  that 
ground  alone  I  am  for  striking  it  out.  Mr.  Somervell  says  that 
it  is  only  &ir  to  let  the  defendant  know  what  is  to  be  proyed, 
so  as  not  to  spring  it  on  him  at  the  trial.  I  feel  that,  and  the 
question  is  how  to  deal  with  it.  One  way  is  to  give  him  notice 
beforehand  that  the  plaintiff  intends  to  prove  ihe  fact  of  the 
seduction  at  the  trial.  If  no  such  notice  were  given,  it  is  possible 
that  the  learned  judge  might  adjourn  the  case.  Something,  of 
course,  ought  to  be  done  to  avoid  taking  the  defendant  by  surprise. 
Under  ordinary  circumstances,  I  think,  this  would  be  the  right 
course,  but  this  action  is  entirely  anomalous,  and  under  the  cir- 
cumstances I  am  of  opinion  that  the  paragraph  ought  to  be 
struck  out. 

*The  plaintiff  appealed. 

Dec.  18.    SomerveUf  for  the  plaintiff. 
F.  0.  Crump,  for  the  defendant. 

LOBD  Selbobne,  L.C.  We  haye  arriyed  at  a  different  conclu- 
sion from  that  arrived  at  by  the  Court  below.  Two  questions  here 
arise;  the  first  is  whether  the  matters  alleged  in  paragraph  4 
were  properly  pleaded  under  Order  XIX.,  rule  4 ;  if  they  were, 
then  the  Court  was  wrong  in  striking  the  paragraph  onl  The 
rule  provides  that,  **  Every  pleading  shall  contain  as  concisely  as 
may  be  a  statement  of  the  material  hots  on  which  the  party 
pleading  relies."  If  those  words,  *' material  hctsT  are  to  be 
confined  to  matters  which  are  material  to  the  cause  of  action,  that 
is  to  say,  facts  which  must  be  proved  in  order  to  establish  the 
existence  of  the  cause  of  action,  then  no  doubt  the  facts  in  this 
paragraph  wertf  not  properly  pleaded.  But  in  my  opinion  those 
words  are  not  so  confined,  and  must  be  taken  to  include  any  facts 
which  the  party  pleading  is  entitled  to  prove  at  the  trial    Now 
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on.  ibe  trial  of  an  action  of  bieaoh  of  proniise  of  marriage  the        ^^o 
plamti£f  is  entitled  to  giye  evidence  of  the  &ct  of  sedaction  by  liiLUKOToir 
the  defendant    For  that  the  case  of  Berry  t.  Da  Co$ta  (1)  is  an     um^G. 
authority^  and  with  that  case  I  entirely  agree.    I  am  also  of      m~^\ 
opinion  that  the  same  principle  applies  to  the  other  allegation  in     0.  P.  P. 
the  paragraph,  the  allegations  of  the  commnnication  of  disease.  | 
Both  these  facts  then  were  properly  pleaded. 

But  suppose  they  were  not,  then  arises  the  second  question : 
Had  the  Court,  even  in  such  case,  any  power  to  strike  the  para- 
graph oat?  The  answer  to  that  question  depends  on  Order 
XXYIL,  rule  1,  which  empowers  the  Court  to  strike  out  any 
matter  **  which  may  be  scandalous,  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action."  Then  are  these 
matters  scapdalous  ?  I  think  not  within  the  meaning  of  that 
ide.  But  it  is  said  that  they  are  embarrassing,  on  the  ground 
that  the  jury  might  suppose  that  they  constituted  a  distinct  cause 
of  action.  But  that  is  hardly  probable,  for  they  will  have  a  judge 
to  direct  them,  and  they  are  hardly  likely  to  be  more  misled  by 
ike  opening  of  the  pleadings  than  by  the  opening  speech  of  the 
plaintiffs  counsel  who  will  be  entitled  to  state  these  facts  in  his 
speech. 

The  only  result  which,  so  far  as  I  can  see,  follows  from  these 
facts  being  stated  in  the  pleadings  is  one  which,  so  far  firom  being 
embarrassing  or  prejudicial  to  the  defendant,  is  in  his  fayour;  it 
is  this,  that  there  is  no  chance  of  the  defendant  being  taken  by 
smprise  at  the  trial  by  having  charges  sprang  upon  him  of  which 
be  had  no  notice;  Assuming  that  these  allegations  are  untrue, 
nothing  could  embarrass  the  defendant  more  than  to  hear  of 
them  for  the  first  time  at  the  trial.  I  think  therefore  that  sub- 
stantial justice  is  in  fSayour  of  allowing  them  to  be  pleaded. 

Baggallat,  L.J.  I  am  of  the  same  opinion.  Berry  v.  Da 
Costa  (1)  is  an  authority  that  the  fact  of  seduction  may  be  given 
in  evidence  at  the  trial.  That  being  so,  it  seems  to  me  to  be  a 
''material  fact "  within  Order  XIX.,  rule  4,  and  as  such  may  be 
properly  introduced  into  the  pleading.  The  other  allegation  in 
the  paragraph  seems  to  me  to  come  within  the  same  rule.    I  agree 

(1)  Law  Rep.  1  C.  P.  331. 
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1880       also  with  the  Lord  Ghancellor  as  to  the  constraotion  to  be  pat  on 

MnxnoTOH  Order  XXYIL,  rule  1. 
«. 

''        Bbett^  LJ.    I  am  of  opinion  that  both  the  matters  alleged 

C^IM)  ^^  ^^^  paragraph  might  be  given  in  evidence  at  the  trial,  and  on 
two  grounds;  in  the  first  placOi  the  plaintiff  has  been  more 
grievonsly  injured  than  she  would  have  been  by  the  mere  breach, 
for,  to  adopt  the  language  of  Willes,  J.,  in  Berry  v.  Da  Ooda  (1), 
she  '^  returns  to  her  mother's  house,  not  as  a  virtuous  and  respected 
member  of  the  family,  but  compelled,  as  it  were,  to  skulk  into  the 
home  she  had  made  desolate,  without  daring  to  lift  her  eyes  to 
her  parents'  face."  The  fact  that  she  is  placed  in  such  a  position 
is  a  matter  on  which  I  think  the  jury  should  act  when  assessing 
the  damages.  Not  only  has  she  lost  her  marriage  in  the  present 
instance,  but  by  losing  her  virtue  she  has  lost  any  further  chance 
of  marriage.  In  the  next  place,  the  contract  has  been  broken  in 
an  aggravated  manner.  The  fact  of  the  seduction  made  it  even 
more  incumbent  on  the  defendant,  if  an  honest  man,  to  marry  the 
girl,  than  if  there  had  been  only  a  promise  of  marriage  not 
followed  by  seduction.  The  same  observation  applies  to  the 
second  allegation  in  the  paragraph. 

If,  then,  these  mattere  may  be  given  in  evidence  at  the  trial,  is 
it  proper  to  allege  them  in  the  pleadings?  Now  before  the 
Judicature  Act  they  could  not  properly  have  been  pleaded ;  then 
can  they  be  so  pleaded  under  Order  XIX.  of  that  Act  ?  I  think 
they  can.  It  is  true  that  they  are  facts  which  are  not  necessary 
to  establish  the  cause  of  action,  but  they  are  facts  on  which  the 
plaintiff  will  rely  at  the  trial.  Then,  if  they  are  properly 
pleadable  under  Order  XIX.,  they  cannot  be  struck  out. 

But  even  if  they  are  not  properly  pleadable  under  that  order, 
still  the  defendant  fails  in  showing  that  the  Court  has  any  juris- 
diction to  strike  them  out.  The  Court  has  no  jurisdiction  to 
strike  matters  out  unless  they  are  in  breach  of  Order  XXYII. 
rule  1 ;  that  is  to  say,  are  scandalous  or  tend  to  embarrass,  prejudice, 
or  delay  the  fair  trial  of  the  action.  The  mere  fact  that  these 
matters  state  a  scandalous  fSact  does  not  make  them  scandalous 
within  the  meaning  of  that  rule ;  and  if,  as  is  the  case,  they 

(1)  Law  Bep.  1  0.  P.  at  p.  384. 
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may  be  given  in  evidence  at  the  trial|  the  allegation  of  them  in        1880 
the  pleadings  cannot,  in  my  jndgment,  tend  to  embarrass  the  Millinqton 
defendant. 

Appeal  allowed. 


Solicitor  for  plaintiff:  T.  J.  Bobinson. 
Solicitors  for  defendant :  Leuna  dk  Lewis. 


V. 
JjOBJSQ. 


(C.  A.) 
0.  P.  D. 


BAINES  V.  BROMLEY  akd  Anotheb.  Deo.  20. 

PTadioe—Co8i9—(Jlatm  and  Counter-claim  for  Liquidated  Damages — Costs       Ex.  D. 
(^ihe  Cause^Order  XXIL,  rule  10;  Order LV.,  rule  1. 

The  plamti£f  claimed  to  recover  commission  due  to  bim  from  the  defendants 
oa  ao  agreement  The  defendants  denied  the  claim,  and  raised  a  set-off  and 
coaoter-daim  for  2302.  for  goods  sold.  The  jary  found  a  verdict  for  the  plaintiff 
00  the  claim  for  1142.,  and  a  verdict  for  the  defendants  on  the  counter-claim 
for  2302.  Judgment  was  cDtered  for  the  plaintiff  on  the  claim,  and  for  the 
defeodants  on  the  counter-claim  for  the  balance : — 

Edd,  bj  Pollock,  B.,  that  the  defendants  were  entitled  to  the  costs  of  the 
cause. 

On  a  summons  before  a  judge  at  chambers  asking  for  a  review 
of  the  master's  taxation  of  the  plaintiff's  and  defendants'  bills  of 
008t9,  the  matter  was  referred  to  the  Court 

The  facts  appear  in  the  judgment. 

Pollard,  for  the  plaintiff. 

Forhes,  for  the  defendants. 

Our.  adv.  vtdt. 

Dec  20.    Judgment  was  delivered  by 

Pollock,  B.  This  was  a  summons  to  review  the  master's 
taxati(m  of  the  plaintiff's  and  defendants'  respective  bills  of  costs, 
which  came  on  before  my  Brother  Lopes,  and  was  referred  by 
him  to  the  Court.  The  case  having  been  part  heard  before 
Hawkins,  J.,  and  myself,  it  was  agreed  by  counsel  that  the  argu- 
ments should  be  concluded  before  myself,  and  that  my  judgment 
should  be  accepted  as  that  of  the  Court. 

The  plaintiff  by  his  statement  of  claim  sought  to  recover 
from  the  defendants  commission  which  he  alleged  to  be  due  to 

Tflu  Ifl  P  2 
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Baivbb 

Bbomlet. 

Ex.  D. 

Pollock,  L). 


him  from  the  defendants  upon  an  agreement  made  between  the 
plaintiff  and  the  defendants,  whereby  the  defendants  agreed  tha 
they  would  execute  orders  to  be  given  by  the  plaintiff  on  behalf 
of  Messrs.  Dahl  &  Co.  of  Copenhagen  for  goods  in  the  way  of  the 
defendants'  business,  and  that  they  would  supply  the  goods  to 
the  said  Messrs.  Dahl  through  the  plainti£^  so  as  to  enable  the 
plaintiff  to  charge  Dahl  &  Co.  with  the  commission.  The  state-^. 
ment  of  claim  then  alleged  that  the  defendants,  in  breach  of  the 
agreement,  had  supplied  goods  to  Dahl  &  Co.  otherwise  than 
through  the  plaintiff*,  whereby  the  plaintiff  lost  his  commission. 

The  defendants  in  their  statement  of  defence  denied  the  plain- 
tiff's daim,  and  claimed  against  the  plaintiff  by  way  of  set-off  and 
counter-claim  2307.  Oa.  9cL  for  goods  sold  by  them  to  the  plaintiff. 
The  plaintiff  by  his  reply  admitted  that  he  was  indebted  to  the 
defendants  in  the  sum  of  2802.  Os.  9(2. 

The  cause  went  down  for  trial  before  my  Brother  Cleasby  and 
A  special  jury  in  London  on  the  23rd  and  24th  of  May,  1878, 
when  the  jury  found  a  verdict  for  the  plaintiff  on  the  claim  for 
1142. 17a.  6(2.,  and  a  verdict  for  the  defendants  on  the  counter- 
claim for  2302.  Os.  9(2.  The  learned  judge  directed  that  judgment 
should  be  entered  for  the  plaintiff  on  the  claim,  and  judgment 
for  the  defendants  on  the  counter-claim  for  1152.  3s.  3d.,  being 
the  balance,  and  the  certificate  of  the  associate  was  drawn  up 
accordingly. 

Upon  the  taxation  of  the  costs  the  master  treated  this  as  a 
verdict  for  the  defendants,  and  gave  to  them  the  costs  of  the 
cause,  including  among  other  things  the  cost  of  interrogatories 
by  the  plaintiff  to  the  defendants^  and  allowed  the  plaintiff  only 
the  costs  of  his  witnesses  whose  evidence  was  essential  to  establish 
his  claim  against  the  defendants  \o  the  extent  to  which  he 
succeeded. 

It  was  argued  before  me  that  the  master  had  proceeded  upon 
an  erroneous  principle,  and  that  he  ought  to  have  taxed  in  favour 
of  the  plaintiff  all  the  costs  of  the  cause  incurred  in  respect  of  the 
claim  as  to  which  he  succeeded,  and  allowed  to  the  defendants  so 
much  of  the  costs  of  the  cause  as  were  incurred  by  them  in 
respect  of  the  counter-claim  as  to  which  they  succeeded.  On  the 
part  of  the  defendants  it  was  argued  that  both  claim  and  counter- 
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claim  being  for  liquidated  demands  the  case  should  be  dealt  with 
as  if  the  defendants  had  been  the  plaintiff,  and  had  recovered 
an  amount  in  excess  of  what  was  claimed  against  them  by  the 
other  side. 

Assuming  that  the  position  of  the  defendants  is  to  be  taken  as 
being  identical  with  that  of  a  successful  plaintiff  who  has  re- 
covered the  balance,  the  course  taken  by  the  master  was  clearly 
correct,  being  in  accordance  with  a  long  established  practice ;  and 
it  becomes  now  necessary  to  consider  what  is  the  position  of  the 
plaintiff  and  of  the  defendants  under  the  Judicature  Act  and  the 
Rules.  By  Order  XIX.,  rule  3,  ''  a  defendant  in  an  action  may 
set  off  or  set  up  by  way  of  counter-claim  against  the  claims  of  the 
plaintiff,  any  right  or  claim,  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not,  and  such  set-off  or  counter-claim  shall 
ha?e  the  same  effect  as  a  statement  of  claim  in  a  cross  action, 
so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim  f  and, 
by  Order  XXIL,  rule  10,  '^  Where,  in  any  action,  a  set-off  or 
connter-claim  is  established  as  a  defence  against  the  plaintiff's 
claim,  the  Court  may,  if  the  balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance;"  and  by 
Order  LY.,  rule  1,  which  relates  to  costs,  ^^  Where  any  action  or 
isBoe  is  tried  by  a  jury,  the  costs  shall  follow  the  event,  unless, 
upon  application  made  at  the  trial,  for  good  cause  shewn,  the 
jadge,  before  whom  such  action  or  issue  is  tried,  or  the  Court 
shall  otherwise  order/' 

Where  the  claim  of  both  plaintiff  and  defendant  is  for  a  cause 
of  action  in  the  nature  of  a  debt,  and  in  the  result  a  balance  is 
foond  by  the  jury  to  be  due  from  the  plaintiff  to  the  defendant,  it 
appears  to  me  that  the  same  result  ought  to  follow  with  respect 
to  costs  as  would  have  followed  before  the  Judicature  Act  in  the 
case  of  a  plaintiff  who  recovered  a  balance  against  a  defendant, 
^  that  the  event  mentioned  in  Order  LY.,  rule  1,  is  in  such  a 
case  the  recovery  of  the  balance  by  the  defendant.  Where  the 
oounter-daim  is  in  the  nature  of  a  claim  for  unliquidated  damages, 
as  in  the  case  of  a  counter-claim  for  a  tort  or  for  a  breach  of  con- 
tract^ a  different  rule  would  apply,  because  it  cannot  be  truly  said 
that  a  plaintiff  who  seeks  to  recover  a  liquidated  money  claim 
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against  the  derendant  ought  to  foresee  that  the  defendant  will  or 
may  set  np  a  counter-claim  for  unliquidated  damages  against  him. 
Such  a  counter-claim  may  or  may  not  be  set  up,  and  the  defendant 
may  prefer  to  bring  a  cross  action,  in  which  case  the  plaintiff 
would  succeed  in  his  action  and  be  entitled  to  his  costs.  Where, 
however,  there  are  cross  accounts  existing  between  the  parties,  or 
cross-claims,  each  of  which  is  in  the  nature  of  a  debt,  it  is  often  a 
mere  accident  which  party  is  plaintiff  and  which  defendant,  and 
the  plaintiff  who  asserts  that  the  balance  is  in  his  favour,  and 
commences  an  action,  and  at  the  trial  turns  out  to  be  in  the 
wrong,  ought  not,  in  my  judgment^  to  be  allowed  any  of  the  costs 
of  the  litigation  which  he  himself  has  improperly  provoked,  and 
in  such  a  case  those  costs  which  fall  under  the  denomination  of 
costs  of  the  cause  should  be  paid  by  the  plaintiff. 

Several  cases  were  cited  to  me  in  the  course  of  the  argument, 
but  in  none  of  them  did  the  question  now  before  me  arise.  The 
distinction,  however,  which  I  have  alluded  to  between  a  counter- 
ckim  for  a  debt  and  a  counter-claim  for  unliquidated  damages 
was  pointed  out  by  Manisty,  J.,  in  his  judgment  in  Stooke  v. 
Taylor  (1),  and  also  by  Hawkins,  J.,  in  Neale  v.  Clarice  (2),  and 
the  observations  made  by  those  learned  judges  so  far  as  they  are 
applicable  would  seem  to  support  the  view  which  I  have  taken. 

It  was  further  argued  before  me  on  behalf  of  the  plaintiff  that 
the  master  on  taxation  oughty  in  any  event,  to  have  allowed  to 
the  plaintiff  the  costs  of  certain  interrogatories  exhibited  by  the 
plaintiff  to  the  defendants,  for  the  purpose  of  discovering  to  what 
extent  the  defendants  had  in  breach  of  their  agreement  supplied 
goods  to  Dahl  &  CSo.  otherwise  than  through  the  plaintiff.  As 
the  defendants  had  rendered  no  account  to  the  plaintiff  as  to 
these  goods,  it  was  said  that  the  plaintiff  was  compelled  to  obtain 
the  information  required  by  him  in  support  of  his  action  by  means 
of  these  interrogatories,  and  that  as  he  had  succeeded  to  the 
extent  of  1141. 17s.  6<2.,  he  ought  to  have  been  allowed  the  costs 
of  the  interrogatories.  With  regard  to  this  item  it  might  very 
fairly  have  been  represented  to  the  learned  judge  who  tried  the 
cause  as  shewing  good  cause  to  him  to  order  that  these  particular 
costs  should  not  follow  the  event.  No  such  application,  however, 
(1)  5  Q.  B.  D.  586.  (2)  4  Ex.  D.  286. 
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vas  made,  and  no  authority  has  been  cited  to  me  to  shew  that 
where  the  jadge  before  whom  the  action  is  tried  has  made  no 
order  upon  the  subject,  it  is  the  duty  of  the  master  to  exercise  his 
discretion  in  such  a  case;  and  there  are  many  reasons  which  lead 
me  to  think  that  such  a  course  would  be  extremely  inconyenient. 
In  the  resnlti  therefore,  I  uphold  the  taxation  by  the  master, 
and  the  summons  to  review  must  be  dismissed  with  costs. 

Summam  dismissed. 

Solicitors  for  plaintiff:  SeoU  dt  Barhanu 
Solicitors  for  defendants :  Bdl^  Brodriek,  dk  Chray. 
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EATON  V.  BASKER  akd  Others,  axtd  the  MAYOR,  ALDERMEN,  and 
BURGESSES  OF  THE  BOROUGH  OF  GRANTHAM. 

Local  Oovemment  Aets^PMie  Health  Act,  1875  (38  <£;  39  Viet,  c.  55),  M.  174, 
200-^Urban  AuihorUy — Contract  exceeding  50Z.  in  Value  or  Amount  not 
under  Seal — Corporation. 

Scarlet  fever  having  broken  oat,  an  urban  sanitary  authority  appointed  a 
committee  under  8.  200  of  the  Public  Health  Act,  1875  (38  &  39  Yict  c  55). 
A  medical  man  agreed  verbally  with  the  committee  to  attend  the  patients  at  the 
nte  of  58.  3<iL  per  tent  per  day,  and  attended  until  the  amount  due  was  nearly 
low.:- 

Sdd,  by  Stephen,  J.,  that  the  committee  were  not  liable  as  such,  because  they 
were  forbidden  to  contract  by  s.  200  of  the  Act,  and  were  not  liable  individually, 
liecaDse  the  contract  was  not  with  the  members  of  the  committee  personally ;  and 
that  since  eventually  more  than  502.  became  due  it  was  a  **  contract  whereof  the 
▼aloe  or  amount  exceeded  507."  within  s.  174  of  the  Act  and  ought  to  have  been 
uider  eeal,  and  that  not  being  under  seal  no  action  lay  on  it  against  the  urban 
authority,  though  they  had  had  all  the  benefit  of  it. 

Bunt  V.  Wimhledon  Local  Board  (4  C.  P.  D.  48)  followed. 

At  the  trial  before  Stephen,  J.,  the  jary  were  discharged,  and 
the  action  reserved  for  farther  consideration.  On  the  14th  of 
December  the  case  was  argued  by 

,  Finlay  {Day,  Q.O.y  with  him),  for  the  plaintiff. 

/.  0.  Lawranee,  Q.C  and  Lindsdl,  for  the  defendants. 

The  following  cases  were  cited :  Mayor  of  Ludlow  v.  OharUan  (1) ; 
Paine  t.  Strand  Union  (2) ;  Sanders  t.  St.  Neat's  Union  (3) ;  Arnold 

(1)  6  IL  &  W.  815.  (2)  8  Q.  B.  326 ;  15  L.  J.  (M.O.)  89. 

(8)  8  Q.  a  810;  15  L.  J.  (M.C.)  104. 


Dae.  20. 
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1880  V.  Mayor  of  Poole  (1) ;  Lamprdl  v.  Bittericay  Union  (2) ;  Smart  ▼• 
Eatoh  West  Earn  Union  (3) ;  Chv/reh  v.  Imperial  Chis,  &€.,  Co,  (4) ;  Austin 
Basker.  ^*  fi^**^*^^  of  Bethnal  Oreen  (5)  ;  Clarke  v.  Cucijield  Union  (6) ; 
Eaiffh  Y.  North  Bierley  Union  (7);  Nicholson  v.  Bradfidd 
Union  (8),  in  addition  to  those  referred  to  in  the  written  judg- 
nxenti  where  the  facts  and  arguments  are  stated. 

Cw.  adv.  vuU. 

1880.  Dec.  20.  Stephen,  J«  This  case  was  tried  before  me  on 
the  22nd  of  Noven^ber,  and  was  argued  on  further  consideration 
on  the  14th  inst.  The  action  was  brought  by  the  plaintiff  against 
the  defendants  to  recover  fees  for  medical  attendance  upon  a 
contract  made  under  the  following  circumstances. 

In  June,  1878,  an  outbreak  of  scarlet  feyer  occurred  in  Grantham 
and  the  neighbourhood.  There  were  at  that  time  three  urban 
sanitary  authorities  in  the  district,  namely,  the  town  council  of 
the  borough  of  Grantham,  the  Spittlegate  Local  Board,  and  the 
Gronerby  Local  Board.  Each  of  these  three  authorities  nominated 
a  committee  of  three  persons  which  were  amalgamated  into  a 
single  committee  for  the  purpose  of  providing  hospitals  to  receive 
the  fever  patients.  The  rural  sanitary  authority  of  the  Grantham 
Union  also  nominated  a  committee  of  two  persons  to  confer  with 
the  others  and  to  ascertain  the  relative  populations  of  the  districts 
round  Grantham.  The  eleven  defendants  were  members  of  these 
four  committees,  and  were  the  only  defendants  in  the  original 
statement  of  claim.  Subsequently  the  three  districts  were  amal- 
gamated into  the  borough  of  Grantham,  as  it  now  stands,  and  the 
corporation  of  Grantham  became  subject  to  the  liabilities  of  each 
of  the  three  districts.  In  the  amended  statement  of  claim  the 
corporation  of  Grantham  were  added  as  defendants,  though  the 
personal  liability  of  the  eleven  committeemen  was  still  insisted  on. 

The  committees  were  appointed  under  ss.  200  and  201;  of  the 
Public  Health  Act,  in  order  to  exercise  the  power  conferred  upon 

(1)  4  Man.  &  G.  860.  (5)  Law  Rep.  9  0.  P.  91. 

(2)  8  Ex.  283 ;  18  L.  J.  (Ex.)  282.  (6)  21  L.  J.  (Q.B.)  349. 

(3)  10  Ex.867 ;  24  L.  J.  (Ex.)  201.         (7)  E.  B.  tfc  E.  873 ;  28  L.  J.  (Q.B.) 

(4)  6  A.  &  E.  846.  62. 

(8)  Law  Rep.  IQ.  B.  620. 
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local  authorities  by  s.  131,  which  enables  snch  authorities  to 
proride  hospitals  or  temporary  places  for  the  reception  of  the 
eick,  and  to  combine  with  other  local  authorities  for  that  purpose. 
TiwDgh  it  was  not  mentioned  in  the  argument,  I  may  observe 
that  8.  200  expressly  provides  that  ''  a  committee "  (of  an  urban 
aothority)  **  shall  in  no  case  be  authorized  ...  to  enter  into  any 
contmct*"  This  restriction  does  not  apply  to  committees  of  rural 
authorities.  But  it  does  not  appear  that  the  two  defendants 
appointed  by  the  rural  authority  of  the  Grantham  Union  were 
such  a  committee  as  is  referred  to  in  s.  201,  and  the  case  was 
argued  throughout  without  reference  to  them. 

The  committee  thus  formed  resolved  to  erect  tents  for  the 
leoeption  of  scarlet  fever  patients,  and  directed  Mr.  Ashby,  the 
medical  officer  of  the  sanitary  authorities,  to  apply  to  Mr.  Eaton, 
the  plaintiff,  a  medical  man  in  Grantham,  to  attend  the  patients. 
Ur.  Eaton  finally  agreed  to  do  so  at  the  rate  of  5&  3(2.  per  day  per 
tent.  This  was  on  the  27th  of  June.  Mr.  Eaton  attended  from 
the  29th  of  June  to  the  15th  of  September.  There  were  at  first 
two  tents,  and  others  were  erected  afterwards.  At  the  rate  of 
Si  3d  a  tent  per  day  his  charge  came  to  972.  Is.  9d. 

In  the  beginning  of  1879  some  correspondence  took  place,  in 
which  Mr.  Eaton  claimed  the  amount  mentioned.  The  defendants 
offered  a  smaller  amount,  and  at  last  on  being  sued  pleaded  that 
no  contract  was  made,  and  that  if  any  was  made  it  was  ill^al 
and  contrary  to  the  provisions  of  s.  200  of  the  Public  Health  Act, 
1875.  At  the  trial  it  was  admitted  that  Mr.  Ashby  was  the  agent 
of  the  defendants,  and  it  was  also  admitted  that  if  there  was  any 
liability  at  all  it  was  a  liability  for  the  amount  claimed.  The 
plaintiff  swore  that  it  was  not  only  a  fair  but  a  very  moderate 
ehaige,  and  that  he  was  induced  to  accept  it  because  he  was  the 
only  unmarried  practitioner  in  the  town.  This  was  uncontra* 
dieted,  and  it  is  indeed  obvious  from  the  nature  of  the  case  that 
the  work  done  must  have  involved  loss  of  other  practice  and 
some  degree  of  personal  risk.  In  short  Mr.  Eaton  undertook  a 
dangeious  public  service. 

Two  questions  of  law  arose  upon  the  case.  The  first  was 
whether  the  defendants  were  personally  liable.  The  other, 
whether  the  contract  made  with  the  committee  was  binding  on 
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the  mayor  and  corporation  of  Grantham  as  representing  the  local 
boards,  notwithstanding  the  provisions  of  s.  174  of  the  Public 
Health  Act. 

As  to  the  first  question,  it  is  to  me  clear  that  the  contract  was 
made  with  the  committee,  not  in  their  individual  capacity,  but 
in  their  capacity  as  a  committee.  This  is  obvious  from  the 
evidence  of  the  plaintiff  himself,  which  is  to  the  effect  that  Hr. 
Ashby  met  Mr.  Eaton's  first  proposal  by  saying  that  ^^the 
committee  or  council "  would  not  agree  to  it,  and  that  he  asked 
Mr.  Eaton  to  attend  a  meeting  held  that  nighty  whieh  he  did. 
Now  the  committee  is  expressly  forbidden  to  contract  by  s.  200 
of  the  Public  Health  Act,  and  if  it  were  capable  of  doing  so  I 
think  that  the  contract  would  not  bind  the  individual  members, 
for  the  reasons  given  in  the  somewhat  similar  case  of  Leieesler 
Waterworks  Co.  v.  NuttdU.  (1)  I  think,  however,  that  the  com- 
mittee may  properly  be  regarded  as  the  agents  of  the  local  boards 
now  represented  by  the  corporation  of  Grantham,  and  the  question 
therefore  comes  to  be  whether  the  corporation  of  Grantham  is 
liable,  upon  a  contract  made  by  them  in  their  capacity  of  urban 
sanitary  authority  not  under  seal,  nor  in  accordance  with  the 
provisions  of  s.  174  of  the  Public  Health  Act.  Many  cases  were 
quoted  as  to  the  nature  and  extent  of  the  common  law  rule  as  to 
the  necessity  that  contracts  by  a  corporation  should  be  under  seal, 
but  they  do  not  appear  to  me  to  be  relevant  to  the  present  ques- 
tion. The  contract  in  question  is  a  contract  under  the  Public 
Health  Act,  and  made  by  a  body  which,  though  a  corporation  for 
other  purposes,  was'  on  this  occasion  acting,  or  rather  is  on  this 
occasion  responsible,  if  at  all,  as  an  urban  sanitary  authority, 
which  is  itself  the  creature  of  a  statute,  and  has  no  other  powers 
than  those  which  it  derives  from  that  statute.  It  seems  to  me  to 
follow  that  its  liability  depends  not  upon  the  common  law  rule  but 
upon  the  construction  to  be  put  upon  s.  174  of  the  Public  Health 
Act.  That  section  enacts  that ''  with  respect  to  contracts  made  by 
an  urban  authority  under  this  Act,  the  following  regulations 
shall  be  observed,  namely,  1.  Every  such  contract  whereof  the 
yalue  or  amount  exceeds  502.,  shall  be  in  writing  and  sealed  with 
the  common  seal  of  such  authority."    Then  other  conditions  are 

(t)  Law  Bep.  4  Q.  B.  D.  18. 
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mentioned,  of  which  it  is  enough  to  say  that  two  of  them  relate 
exclusiyely  to  contracts  for  works,  and  the  third  ezclosiyely  to 
eontracts  of  the  value  or  amount  of  lOOZ.  or  upwards. 

It  was  contended  for  the  plaintiff  that  the  section  did  not  apply 
to  contracts  like  the  one  with  Mr.  Eaton  for  personal  services,  but 
only  to  contracts  for  the  erection  of  works,  and  much  might  be 
said  for  this  view  but  for  the  case  of  Hunt  v.  Witnbledon  Local 
Board.  (1 )  In  that  case  an  architect  made  plans  upon  a  verbal 
order  from  the  surveyor  of  the  local  board,  his  charge  for  which 
exceeded  5021,  and  it  was  held,  first  by  Lindley,  J.,  and  afterwards 
bj  the  Court  of  Appeal,  that  the  board  were  not  liable.  Both 
the  judgments  appear  to  me  to  proceed  upon  the  principle  that 
the  language  of  the  section  is  unqualified,  and  applies  to  contracts 
o{  e?ery  description  whatever,  if  their  amount  or  value  is  over  502. 
It  is  trae  that  much  discussion  is  to  be  found  in  the  judgments 
referred  to  as  to  the  existence  and  extent  of  certain  exceptions 
to  the  oonunon  law  rule  as  to  the  necessity  of  a  seal  in  such 
contracts. 

The  first  exception  is  where  the  contract  is  for  a  small  amount 
and  for  an  act  of  daily  necessity.  The  judges  held  that  this 
exception  does  not  apply  to  statutory  contracts,  because  the 
legislature  had  drawn  the  line  at  502.  The  second  exception 
is  where  the  pkcij  sued  has  had  the  benefit  of  the  contract^  the 
other  side  having  performed  the  whole  of  his  part  of  it  As 
to  this  it  was  pointed  out  by  all  the  judges  in  the  Court  of 
Appeal  that  the  extent  of  the  exception  and  its  very  existence 
are  obscure  and  doubtful  matters,  and  they  gave  reasons  for 
thinking  that,  even  if  the  exception  did  exist»  it  would  not  apply 
to  the  particular  case  before  them,  but  there  is  nothing  in  any  of 
the  judgments  to  indicate  that  this  exception  to  the  common  law 
role,  whatever  may  be  its  nature  or  extent,  does  in  fact  apply  to 
the  enactment  under  consideration.  The  case  appears  to  me  to 
sheir  that  s.  174  lays  down  a  positive  general  rule,  subject  to 
no  exceptions,  as  to  all  contracts  made  by  local  boards  **  whereof 
the  value  or  amount  exceeds  502.,''  and  on  that  ground  I  am 
relactantly  obliged  to  come  to  the  conclusion  that  as  this  contract 
was  not  under  seal  it  cannot  be  enforced. 

(1)  Law  Bep.  4  G.  P.  P.  48. 
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An  attempt  was  made  to  shew  that  the  contract  was  not  one  of 
which  **  the  yalne  or  amount  exceeded  501. "  when  it  was  made, 
as  it  was  a  contract  for  5a.  3d.  per  tent  per  day,  but  I  think  that 
it  became  a  contract,  the  value  or  amount  of  which  exceeded  50/., 
as  soon  as  the  amount  due  to  Mr.  Eaton  exceeded  50/. 

It  was  also  argued  that  it  was  a  contract  made  upon  an 

emergency,  but  I  do  not  see  that  there  is  any  reference  in  the 

Act  to  emergencies,  nor  am  I  satisfied  that  an3rthing  which  can  be 

called  an  emergency  existed.    It  would  have  taken  no  time  to 

speak  of,  to  write  down  the  terms  of  the  contract  and  to  seal 

them,  and  Mr.  Eaton  might  have  required  either  payment  or 

a  written  contract  at  any  time  before  the  amount  of  50/.  was  due 

to  him. 

Judgment  for  the  defendants,  with  costs. 

Solicitors  for  plaintiff:  Routh,  Stacey,  &  Castle,  for  Henry 
Thompson  &  Sons,  Orantham. 

Solicitors  for  defendants :  Bolton  &  Co,,  for  Henry  Beaumont, 
Orantham. 


Deo.  I. 


Q.  B.  D. 


WALLINGTON,  Appellant;  HOSKINS,  Responobht. 

Highway — Highways  and  Locomotives  Amendment  Act,  18  48  (41  &  42  Viet, 
c.  77),  8.  23 — Extraordinary  Expenses — Excessive  Weight— Traffic  from 
recognised  Business  in  Neighbourhood. 

XJpoii  the  hearing  of  a  complaint  made  by  a  highway  board  under  the  High- 
ways and  Locomotives  Amendment  Act,  1878  (41  &  42  Vict.  0^  77),  s.  23,  for 
the  purpoBe  of  recovering  from  the  appellant  extraordinary  expenses  incurred  by 
the  board  by  reason  of  traffic  conducted  by  him,  it  appeared  that  he  was  owner 
or  occupier  of  stone  quarries  in  the  district,  and  that  the  stone  was  conveyed  in 
heavy  loads  over  the  highways,  so  as  to  make  the  cost  of  repairing  them  much 
larger  than  if  they  had  been  subject  to  ordinary  agricultural  traffic ;  but  that  the 
stone  traffic  was  a  recognised  business  in  the  neighbourhood,  and  the  waggon  loads 
of  the  usual  weight  in  such  traffic.  The  justices  having  upon  these  facts  found, 
first,  that  the  traffic  was  not  extraordinary,  secondly,  that  the  weights  were 
excessive,  and  thirdly,  that  the  expenses  were  extraordinary: — 

Held,  that  the  first  finding,  which  was  ¥rakrranted  by  the  evidence,  shewed  that 
the  expenses  were  not  **  extraordinary  *'  within  the  meaning  of  the  section,  and 
that  they  could  not  be  recovered  from  the  appellant. 

Case  stated  by  justices  for  Wilts  under  20  &  21  Vict  c  43. 
1.  The  respondent  is  the  surreyor  to  the  Trowbridge  District 
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Highway  Board,  the  authority  liable  or  which  has  undertaken  to        IMO 
repair  the  highways  hereinafter  described.  Wjuxxhgton 

2.  The  appellant  is  a  quarry  master  carrying  on  business  at  one     hq^^^^ 
dt  the  quarries  hereinafter  mentioned  and  using  the  highways. 

8.  On  the  24th  of  March,  1879,  the  respondent,  as  such 
surveyor,  certified  to  the  authority,  that  having  regard  to  the 
average  expense  of  repairing  highways  in  the  neighbourhood, 
extraordinary  expenses  had  been  incurred  by  thetn  in  repairing 
the  highways  hereinafter  particularly  described  by  reason  of 
damage  caused  by  excessive  weight  passing  along  the  same  or 
extraordinary  traffic  thereon.  An  information  or  complaint  having 
been  exhibited,  a  summons  was  issued  calling  upon  the  appellant 
to  appear  before  the  justices  pursuant  to  the  statute. 

The  hearing  of  the  case  was  adjourned  from  time  to  time  until 
the  25th  of  June,  on  which  day  the  respondent  sought  to  recover 
in  a  summary  manner  from  the  appellant,  as  the  person  by  whose 
order  such  weight  or  traffic  had  been  conducted,  the  amount  of 
such  expenses  from  the  29th  of  September,  1878,  to  the  25th  of 
March,  1879. 

4.  The  following  facts  were  proved : — 

5.  There  are  three  highways  in  question:  the  first  a  road 
measnriDg  Im.  Of.  8jp.  is  in  the  Black  Dog  Turnpike  Trust,  but  by 
statute  the  burden  of  repairing  this  part  of  the  road  falls  upon 
the  Trowbridge  District  Highway  Board,  although  the  turnpike 
trustees  take  tolls  up  to  the  Ist  of  November,  1879.  The  second 
measures  Im.  2/.,  and  was  formerly  a  turnpike-road,  but  has  been 
distnmpiked;  and  the  third,  measuring  4/.  36jp.,  is  an  ordinary 
parish  road  which  is  also  repaired  by  the  highway  board. 

6.  Two  stone  quarries  are  situate  within  the  district  of  the 
Weston  (Bath)  Highway  District  Board,  Somerset^  to  which  they 
are  rated.  A  third  stone  quarry  is  in  the  parish  of  Limpley 
Stoke,  in  Wilts,  and  within  the  district  of  the  Trowbridge  District 
Highway  Board.    This  quarry  belongs  to  the  appellant. 

7.  Similar  stone  quarries  exist,  and  are  worked  in  two  other 
parishes  of  the  district  of  the  authority,  and  also  within  the 
district  of  another  highway  authority  in  the  neighbourhood,  the 
Chippenham  District,  and  the  stone  traffic  is  a  recognised  business 
in  the  before-named  parishes.   The  quarry  of  the  appellant  in  the 
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1880       pariflh  of  Limpley  Stoke  was  opened  many  years  since,  bat  in  oi 

YiAUjHQTos  about  the  year  1871,  additional  quarries  were  opened  by  the  other 

HoauKi.     P^^^  hereinafter  mentioned,  and  the  business  has  much  increased 

— -  at  the  quarry  of  the  appellant  as  well  as  at  such  new  quarries.  It 
has  not  been  more  extensive  since  the  passing  of  the  Highway 
and  Locomotive  Amendment  Act,  1878,  than  it  was  preyionsly 
theretp.  The  business  is  of  a  permanent  character,  and  is  likely 
to  be  so  while  a  demand  for  Bath  building  stone  continues, 
and  so  long  as  the  stone  can  be  obtained.  The  available  supply 
is  very  large. 

8.  The  appellant,  as  occupier  of  the  third  stone  quarry,  hauls 
the  stone  gotten  by  him  from  the  quarry  to  the  railway  station. 
The  stone  is  taken  by  the  appellant  in  loads  which  with  the  waggons 
vary  from  4^  tons  to  6  tons  in  weight,  drawn  by  £rom  three  to  five 
horses.  These  are  usual  weights  in  the  stone  traffic.  The  wheels 
of  the  waggons  are  from  4^  inches  to  6  inches  in  breadth ;  parti- 
culars of  the  loads  for  a  certain  period  were  produced  on  the 
hearing  of  the  summons,  and  are  hereafter  set  forth. 

9.  The  wheels  of  the  greater  breadth  are  covered  or  bonded 
with  two  tires,  of  which  the  inner  is  3^  inches  or  thereabouts  in 
width,  and  the  outer  is  2^  inches  or  thereabouts  in  width,  and  the 
waggons  with  regard  to  the  wheels,  as  well  as  in  other  respects, 
are  constructed  in  the  manner  usually  adopted  for  stone  waggons. 

10.  Parts  of  the  roads  to  the  railway  station  respectively  consist 
of  hills,  which  in  certain  parts  are  so  steep  that  it  is  necessary  to 
fasten  the  wheels  of  loaded  waggons  descending  such  hills;  for 
which  purpose  both  hind  wheels  of  the  waggons  are  chained  and 
breaks  are  applied.  This  is  done  in  the  ordinary  way.  The 
dragged  wheels  wear  the  roads  very  rapidly,  and  frequent  relaying 
of  metal  is  necessary.  It  is  necessary  to  use  hard  stone,  which 
can  only  be  obtained  from  a  distance,  and  is  more  expensiye  than 
the  local  stone  which  was  used  for  the  same  highways  before  the 
increase  of  the  stone  traffic.  The  highways  sul^ject  to  agricultural 
traffic  only,  require  little  or  no  repair  in  the  summer,  but  the 
highways  subject  to  stone  traffic  require  repair  in  summer,  as 
well  as  winter. 

11.  Portions  of  the  third  highway  are  so  narrow  that,  except  at 
intervals,  two  vehicles  cannot  pass  each  other. 
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12.  That  portion  of  the  first  highway  when  taken  to  by  the       1880 
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highway  board,  at  the  end  of  1875,  was  not  in  good  repair,  and  the  Wallihgtoh 
expenses  were  increased  for  the  year  1876-77,  bnt  the  cost  of  hoskiks. 
repairing  the  highways  over  which  stone  traffic  passes  is,  under 
any  circnmstances,  greater  than  would  be  necessary  if  the  high- 
ways were  not  used  for  the  stone  traffic  or  other  continuous  traffic. 
It  18  admitted  that  at  the  present  time  there  is  but  little  traffic  on 
the  highways  in  the  parish  of  Limpley  Stoke,  beyond  the  stone 
traffic  and  the  traffic  of  an  agricultural  neighbourhood. 

13.  The  cost  of  repairing  the  highways  in  the  parish  of  Limpley 
Stoke,  from  the  year  1870  to  the  present  time,  has  been  as 
follows: — 

For  the  year  ending  3l8t  December,  1870 : — 

Cost  of  repaiiing  Limpley  Stoke  roads,  three  miles,    M.   f.  p. 
excepting  the  first  and  second  highways    ••  ..         — 

For  the  year  ending  31st  December,  1871 : — 
Cost  of  repairing  same,  excepting  first  highway        ..     4    2    0 

For  the  year  ending  31st  December,  18T2 : — 

Cost  of  repairing  same,  excepting  first  highway        ••     4    2    0 

For  the  year  ending  31st  December,  1873 : — 

Cost  of  repairing  same,  excepting  first  highway       ..     4    2    0 

For  the  year  ending  31st  December,  1874 : — 

Cost  of  repairing  same,  excepting  first  highway        ..     4    2    0 

For  the  year  ending  31st  December,  1875 : — 

Cost  of  repaiiing  same,  excepting  first  highway,  and 
also  first  high?ray  from  Ist  November,  1875,  to 
Slst  December,  1875  ..         

Far  the  year  ending  25th  March,  1877 : — 
Cost  of  repairing  same,  including  first  highway 

For  the  year  ending  25th  March,  1878 : — 

Cost  of  repairing  same,  including  first  highway        ..     5    2    0 

F<Mr  the  year  ending  25th  March,  1879  :— 

Cost  of  repairing  same,  including  first  highway        ..     5    2    0 

For  the  year  ending  25th  March,  1880  :^ 
Contracts  had  been  accepted  for  repairs  during  the 
cnnentyear  —  407  17    6 

Since  the  year  1874,  the  roads  haye  been  repaired  with  more 
daiable  materials  than  ^ere  previously  necessary,  and  conse- 
quently more  expensiye,  the  local  stone  having  sa£Sced.  The 
roads  have,  in  fact,  been  formed  and  maintained  with  reference  to 
the  stone  traffic,  and  it  is  estimated  that  the  last-mentioned  con- 
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1880        tract  represeats  the  nsual  cost  of  maintaizung  them  for  such 
Walungton  trafiSo.   It  is  estimated  by  the  respondent  to  be  the  mininum  cost 
so  long  as  the  stone  traffic  continues  as  at  present 

14.  Such  of  the  highways  in  the  neighbourhood  as  are  subject 
to  agricultural  traffic,  only  cost  a  yearly  sum  of  from  132. 105.  to 
211.  58.  per  mile  per  year  for  repairs ;  but  such  of  the  highways  in 
the  neighbourhood  as  are  subject  to  stone  traffic,  cost  a  yearly 
sum  of  about  1802.  per  mile,  and  such  of  the  highways  in  the 
neighbourhood  as  are  subject  to  other  continuous  or  hea?y  traffic, 
cost  sums  yarying  according  to  the  nature  and  extent  of  the 
traffic  up  to  702.  per  mile  per  year,  which  is  the  cost  in  the 
town  of  Trowbridge,  containing  a  population  of  12,000  persons  or 
thereabouts. 

15.  The  following  is  a  detailed  statement  of  the  stone  taken  by 
the  appellant  from  his  quarry,  between  the  8th  of  February 
and  the  1st  of  March,  1879,  shewing  the  weight  of  each  load  and 
the  number  of  horses  drawing  the  same,  and  also  shewing  which 
loads  consisted  of  only  one  block  of  stone,  that  is  to  say — 
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TotAl 

4    2    2 

77    0    0 

The  waggons  weigh  from  a  ton  to  a  ton  and  a  half  in  addition 
to  the  load  of  stone  carried  thereon. 
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16.  It  was  agreed  that  trafiSc  between  the  passing  of  the  Act       1880 

&Dd  the  date  of  the  said  certificate  should  be  deemed  to  be  fairly  WAunroxov' 
represented  by  the  traffic  for  the  period  between  the  1st  of     Ho«nrB. 
Febrnary  and  the  8  th  of  March,  1879,  as  before  set  forth.  ri"^T> 

17.  Two  other  quarry  masters  use  the  same  highways  for  stone 
traffic  at  the  same  time  as  the  appellant,  and  to  a  great  extent, 
and  the  traffic  of  all  the  parties  is  intermingled  in  the  ordinary 
way.    Orders  were  made  against  the  other  quarry  masters  at  the . 
same  sessions  as  the  order  against  the  appellant  was  made. 

The  appellant  contended  (a)  that  the  stone  traffic  was  a 
T^iular  continuous  and  ordinary  traffic  arising  from  the  normal 
tnuiness  of  the  neighbourhood,  and  was"not  extraordiuary  within 
the  meaning  of  the  said  section ;  (h)  that  the  weights  were  not 
excessive  within  the  meaning  of  the  section ;  (c)  that  the  expenses 
incarred  in  repairing  the  highways  under  the  circumstances  here- 
inbefore set  forth  were  not  extraordinary  expenses;  (d)  that  under 
the  circumstances  hereinbefore  set  forth  no  damage  could  be 
attributed  to  the  traffic  of  the  appellant,  as  distinguished  from 
that  of  the  other  quarry  masters,  and  (e)  that  the  justices  could 
Qot  convict  the  appellant  of  causing  damage  by  reason  of  ex- 
cesaye  weights  passing  along  the  highways,  without  evidence  that 
particular  weights  had  been  excessive,  and  had  caused  damage, 
and  that  the  frequent  repetition  of  ordinary  loads  could  not  con- 
stitute an  excessive  weight. 

The  justices  were  of  opinion : — 

1.  That  the  traffic  was  not  extraordinary  within  the  meaning 
of  the  said  section;  2.  That  the  said  weights  were  excessive 
within  the  meaning  of  the  said  section ;  3.  That  extraordinary 
expenses  had  been  incurred  by  reason  of  damage  caused  by 
excessive  weights  within  the  meaning  of  the  section. 

They,  therefore,  ordered  the  appellant  to  pay  to  the  respondent 
the  sum  of  152.,  with  the  alternative  of  seven  days'  imprisonment 
in  case  of  default. 

The  questions  for  the  opinion  of  the  Court  are : — 

1.  Whether  or  not  there  was  evidence  to  support  the  decision 
of  the  justices,  that  the  weights  were  excessive  within  the  meaning 
of  the  section ;  2.  Whether  or  not  there  was  evidence  to  support 
their  decision,  that  extraordinary  expenses  had  been  incurred  by 
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1880       reason  of  damage  caused  by  excessive  weights  within  the  meaning 

WALUKGToir  of  the  section ;  8.  Whether  or  not  their  decision,  that  the  weights 

'HooDiB.     ^®'®  excessive  was  correct  in  point  of  law ;  4.  Whether  or  not 

their  decision,  that  extraordinary  expenses  had  been  incarred  by 

reason  of  damage  caused  by  excessive  weights  was  correct  in 

point  of  law. 

A.  Charles,  Q.O.  {Poole,  with  him),  for  the  appellant.  The 
finding  of  the  justices  that  the  traffic  from  the  stone  quarries  is 
not  ''extraordinary  traffic/'  being  a  recognised  business  in  the 
neighbourhood,  is  inconsistent  with  any  liability  of  the  appel- 
lant under  the  section.  In  Aveland  v.  hwios  (1),  Grove,  J.,  says 
that  the  words  **  weight "  and  ''  traffic "  in  the  section  are  used 
with  reference  to  the  road  itself— weight  and  traffic  which  are 
abnormal  and  beyond  the  ordinary  traffic  on  the  road, — ^Adopting 
this  test,  it  is  clear  that  the  justices  have  found  that  the  traffic  is 
not  extraordinary,  having  regard  to  that  to  which  the  road  is 
ordinarily  subjected.  They  have,  in  fetct,  found  that  the  weights 
are  weights  usually  carried  in  the  stone  trade.  This  being  the 
case,  it  must  follow  that  they  are  not  ''  excessive,'^  and  the  order 
charging  the  expenses  on  the  appellant  cannot  be  maintained. 

Patehett,  Q.O.  (B.  Lopes,  with  him),  for  the  respondent  The 
substantial  question  in  the  case  is  whether  there  was  evidence 
to  warrant  the  finding  of  the  justices  that  the  weight  brought 
by  the  appellant  on  the  highways  was  excessive.  The  finding 
that  the  traffic  was  not  extraordinary  must  be  taken  to  mean  that 
the  separate  waggons  were  loaded  in  a  manner  not  unusual  in  the 
district,  but  if  a  large  and  increasing  number  of  such  waggons 
are  sent  along  the  highway  an  excessive  weight  is  placed  upon  it. 

[Field,  J.  The  highway  board  have  to  consider  whether  the 
weight  is  excessive  at  the  time  when  they  make  their  rates. 
They  ought  not  to  consider  the  extent  of  the  traffic  at  an  earlier 
date.] 

The  case  of  an  army  marching  over  a  bridge  is  an  illustration 
of  the  respondent's  argument.  The  weight  of  each  soldier  is 
trivial,  but  the  aggregate  weight  of  the  whole  force  would  be 
excessive,  as  it  might  be  more  than  the  bridge  would  bear.    It  is 

(1)  5  C.  P.  D.  211. 
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a  nataral  inference  from  tlie  facts  stated  that  the  wear  and  tear       isso 
cai]sed  by   the  appellants  waggons  is  extraordinary^  and  the  walungtojt 
expenses  ought  therefore  to  be  charged  upon  him.  Hoskins 

LosD  Coleridge,  C.J.  I  am  of  opinion  that  the  order  of  the 
JQstices  must  be  reversed.  With  one  of  their  findings  both  of  us 
I  believe  are  satisfied,  and  speaking  for  myself  I  think  that  this 
finding  concludes  all  the  other  matters.  The  question  arises 
under  the  23rd  section  of  41  &  42  Vict.  c.  77,  which  enacts  as 
follows: — [The  Lord  Chief  Justice  read  the  section.]  In  the 
highway  board  district  there  are  seyeral  stone  quarries,  and  in 
consequence  of  the  number  of  yehicles  used  for  the  purpose  of 
carrying  the  stone  along  the  roads  in  the  district,  either  to  the 
nilway  station  or  elsewhere,  it  is  necessary  that  the  roads,  first  of 
all,  should  be  made  of  harder  materials  than  they  otherwise  would 
be  made  of,  and  then  those  roads  are  worn  much  more  rapidly 
than  the  tra£Sc  of  an  ordinary  agricultural  district,  or  waggons 
carrying  ordinary  agricultural  produce  would  wear  them.  Those 
seem  to  me  to  be  the  only  facts  found  by  the  justices  with  which 
it  is  necessary  for  us.  to  deal.  The  case  of  the  respondent  was 
that  the  traffic  itself  was  extraordinary  traffic.  The  justices  haVe 
fonnd,  and  in  my  judgment  have  rightly  found,  upon  the  facts  that 
the  traffic  was  not  extraordinary,  but  ordinary  traffic,  regard  being 
had  to  the  industry  of  the  place,  and  regard  being  had  to  the  re- 
cognised mode  in  which  that  industry  is  carried  on.  Bat  haying 
fonnd  that,  they  go  on  to  say  that  if  they  can  find  as  a  matter 
of  law  that  under  those  circumstances  the  weight  was  excessive, 
they  do  find  that  the  owners  of  these  quarries  have  pat  upon  the 
n)ad  an  excessive  weight,  and  if  they  have  put  upon  the  road  an 
excessive  weight  and  have  thereby  worn  out  the  road  more  rapidly 
than  it  would  otherwise  have  been  worn  out,  then  the  third  find- 
ing naturally  follows  that  the  expenses  which  have  been  incurred 
hy  such  excessive  weight  are  within  the  meaning  of  the  Act  of 
Parliament  **  extraordinary  expenses." 

Now  I  agree  with  them  that  the  two  points  are  connected,  and 
that  if  the  weights  are  excessive  and  do  damage,  it  follows  that 
the  expenses  incurred  by  repairing  the  damage  done  to  the  road 
hy  such  excessive  weight  are  extraordinary  expenses.    It  is  not 
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1880  always  that  you  cau  conyert  a  proposition  simply,  but  it  seems  to 
Walukgton  ^6  ^A  this  case  you  can,  and  that  it  follows  if  the  weights  are  not 
HoMiHs.  ^^cessive  the  expenses  that  are  incurred  in  repairing  the  roads  by 
reason  of  those  weights  are  not  extraordinary  expenses.  Now  are 
these  weigLt^=.  t:xccr.sive  ?  They  consist  of  a  number  of  tons  of 
stone,  and  it  i>,  c^aiil  on  behalf  of  the  appellant  that,  regard  being 
had  to  the  inocio  in  vvhich  this  industry  is  carried  on,  the  recog- 
nised weights,  una  the  usual  kind  of  carts  which  are  necessary 
for  carrying  it  on,  the  weights  are  not  excessive.  That  if  this 
were  a  purely  agricultural  district,  and  the  weights  which  the 
roads  have  ordinaiily  to  bear  were  purely  agricultural  weights,  so 
to  speak,  then  these  weights  would  be  excessive.  It  seems  to  me 
that  the  moment  the  justices  have  found  this  is  an  ordinary  and 
recognised  industry  of  the  place,  and  that  it  is  carried  on  in  the 
ordinary  and  rec^oguised  mode  in  which  such  industry  is  carried  on, 
the  weights  ai>:  uo  longer  excessive.  Then  it  is  suggested  that 
there  is  a  fallacy  in  this  reasoning,  because  if  we  hold  these 
weights  not  to  be  excessive,  it  follows  that  if  all  were  put  together, 
or  the  same  aniount  of  weight  was  carried  in  different  proportions, 
those  weights  would  still  not  be  excessive.  I  fail  to  see  the 
consequence.  Tlie  illustration  placed  before  us  by  the  respond- 
ent of  an  ariuy  marching  over  a  suspension  bridge  appears  to 
me  to  be  destructive  of  his  case.  An  army  of  20,000  men  if 
they  march  m  twenty-four  hours  two  or  three  at  a  time  over  a 
suspension  britige  will  do  it  no  harm ;  the  same  army  crossing  at 
one  time  20,000  men  strong  will  break  down  the  bridge.  It  has 
carried  the  same  weight  at  the  end  of  the  twenty-four  hours  it  is 
true,  but  it  ha.>  in»i  •:iarried  the  same  weight  under  the  same  con- 
ditions. Therufoj-e,  though  the  weight  altogether  is  the  same,  the 
separate  weight::}  may  never  be  excessive.  The  question  is  not 
what  is  the  aggre.^ate  of  the  weight,  but  the  conditions  under 
which  the  weight  is  carried,  and  the  proportion  in  which  it  is 
distributed.  It  <*i^m3  to  me  there  was  nothing  from  the  facts  the 
magistrates:  liave  favoured  us  with  in  the  case  that  justified  them 
in  finding  within  tho  meaning  of  the  Act  of  Parliament  that  the 
wtrights  carried  iu  this  case  were  excessive.  I  am  glad  to  think  in 
this  case  we  are  deciding  in  fall  accordance  with  the  decision  of  the 
Common  Pleas  ivivi^ion  in  Aveland  v,  Lucas{\\  confirmed  by  the 

(1)  5  C.  P,  D.  211. 
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Conrt  of  Appeal.     I  think  nothing  can  be  more  to  the  point  than       1880 
the  observation  of  my  Brother  Lindley,  which  I  adopt  as  my  own.  Walungtok" 
There  the  qneetion  related  to  extraordinary  traffic  and  excessive     homihb 
weight,  but  I  apply  his  expression  to  the* words  excessive  weight 
and  extraordinary  expenses.    He  says,  "It  appears  to  me  that 
those  words  must  mean  *  excessive,'  and   'extraordinary'  with 
reference  to  the  ordinary  use  and  traffic  upon  and  over  the  road. 
If  any  thing  is  done  of  an  unusual  and  extraordinary  kind  the 
person  doing  it  must  pay  for  the  damage  thereby  occasioned.     It 
is  the  ordinary  nature  of  the  traffic  over  the  road  which  is  to  be 
the  standard." 
The  order  must  be  quashed. 

Field,  J.      I  concur  with  my  Lord  in  the  judgment  he  has 
giren,  and   in  the  reasoning  on  which  it  is  founded.    We  are 
called  upon  to  define  the  meaning  of  the  words  ^'  extraordinary  " 
and  '' excessive."      Before  we  do  that  we  must  know  what  is 
""  ordinary,"  and  what  is  the  usual  state  of  things  beyond  which 
there  has  been  an  excess.     We  are  dealing  with  the  expense  of 
providing  highways — highways  to  be  used  by  everybody  for  their 
lawful  purposes,  and  particularly  for  the  transport  of  goods  such 
as  those  described  in  the  case.     The  highway  districts  are  boaud 
to  provide  the  expense  by  rating  themselves.    Then  according  to 
what  standard  are  the  highways  to  be  repaired  ?    It  is  clear  they 
ought  to  be  repaired  up  to  the  standard  of  the  traffic  which  the 
roads  will  haye  to  bear.    The  traffic  in  this  district  has  increased 
*indthe  ordinary  expense  has  been  raised  to  the  extent  stated  in 
the  case.    The  roads  must  however  be  repaired  up  to  the  existing 
^odard  of  traffic  just  as  much  as  the  roads  in  Westminster  or 
Ix)fidon  must  be  repaired  up  to  the  standard  of  traffic  here.     Is 
there  any  extraordinary  traffic  ?    The  justices  have  found  there  is 
not.    I  quite  agree.    Then  is  there  anything  excessive?    The 
respondent  contends  that  as  the  appellant  took  twenty-eight  tons 
over  this  road  upon  one  day  the  weight  was  excessive,  for  if  you 
pQt  all  those  twenty-eight  tons  together  in  a  waggon  drawn  by 
^  locomotiye,  that  would  have  been  excessive  according  to  the 
dedaion  in  Avdand  v.  Lueas.  (1)    But  it  must  be  remembered 

(1)  6  C.  P.  D.  211. 
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1880        that  the  road  is  constracted  with  a  metalled  surface  to  bear  the 

WALLmoTON  amount  of  weight  which  is  likely  to  be  brought  at  any  one  moment 

HoouNs.    ^ipon  it    If  you  are  going  to  build  a  house  you  do  not  put  gravel 

q"b1>  ^^  *^®  ^^^*  ^^  ^**  ^^^  P^*  concrete.  Why  ?  Because  you  want 
a  material  that  will  support  an  enormous  weight  If  the  ordinary 
traffic  required  concrete,  they  would  have  to  put  concrete  there ; 
but  they  put  metal  on  the  top  of  the  road,  which  is  sufficient  to 
resist  the  wheel  going  o?er  with  four-and-half  or  five  tons  at  one 
and  the  same  moment  but  is  not  enough  to  resist  the  enormous 
pressure  of  twenty-two  tons;  the  weight  in  Avdand  y.  Lucas  (1), 
I  think.  I  can  find  therefore  nothing  extraordinary  in  the  traffic, 
and  I  quite  agree  with  my  Lord  in  thinking  the  question  of 
extraordinary  expenses  depends  upon  the  traffic. 

Judgment  for  the  appellant. 

Solicitors  for  appellant:  Whites^  Benard,  &  Co.^  for  Henry 
Brittan,  Press,  Inship,  &  Co.,  Bristol 

Solicitors  for  respondent:  Whitakers  &  Woolbert,for  Clarke  dt 
CoUinSy  Trowbridge. 


1881  [IN  THE  COURT  OP  APPEAL.] 

Feb.  19. 
—  —  —  THE  ATTORNEY  GENERAL  v.  THE  LONDON  AND  NORTH  WESTERN 

Ei.  d!  RAILWAY  COMPANY. 

Kevenue — Railway  Passengers  Duty — 5  <fe  6  Vict,  c  72,  s.  2 — Conveyance  of 
Passengers — Duty  upon  Sums  charged  to  cover  Duty — Duty  upon  Sum 
charged  for  Sleeping  Accommodation. 

By  the  2nd  Bection  oC  6  &  6  Vict.  c.  79,  and  the  schedule  to  that  Act,  a  duty 
at  the  rate  of  5  per  cent,  is  made  payahle  upon  all  sums  received  or  charged 
for  the  hire,  fare,  or  conveyance  of  passengers  conveyed  for  hire  upon  any  railway. 
The  defendants,  hy  a  local  Act,  were  prohibited  from  charging  to  their  passengers 
more  than  certain  specified  sums  per  mile,  which  sums  were  to  include  all 
expenses  incidental  to  their  conveyance,  except  government  duty.  The  de- 
fendants, in  addition  to  the  sum  charged  by  them  to  their  passengers  for 
conveyance,  charged  to  and  received  from  such  passengers  a  further  sum  at  the 
rate  of  5  per  cent,  on  the  former,  to  cover  the  government  duty.  The  Crown 
claimed  duty  on  the  latter  sum  as  well  as  on  the  former  :— 

Bddj  affirming  the  decision  of  the  Exchequer  Division,  that  the  Crown  was 
entitled  to  dnty  on  the  whole  amount  received  from  the  passengers,  even  ^ongh 

(1)  6  C.  P.  D.  211. 
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fuch  amount  should  exceed  the  maximum  charge  for  conyeyance  fixed  by  the        188  1 
loo]  Act 


The  defendauts  attached  to  certain  of  their  night  trains  sleeping  carriages  for     q^^^' 
tbe  accommodation  of  such  of  their  first-class  passengers  as  might  choose  to  ayail  v. 

themselves  of  it.    For  the  use  of  these  carriages  such  passengers  were  charged  IjO?nx)M  ahd 
-an  extra  sum  in  addition  to  the  ordinary  first-class  fare.    In  addition  to  couches     ^estebn 
with  pillows,  sheets,  and  blankets,  each  carriage  contained  a  lavatory,  water-  KailwatCo. 
closet,  and  other  conveniences.    Passengers  using  such  carriage  were  not  disturbed       ^TTT  x 
during  the  night  by  demands  for  their  tickets ;  and  if  they  arrived  at  their       ^^  j)^ 
destination  in  the  middle  of  the  night  the  carriage  was  put  into  a  siding,  and 
tbe  passengers  allowed  to  remain  in  their  beds  until  the  morning.    A  special 
servant  was  employed  to  wait  upon  them,  call  them  in  the  morning,  and  bring 
them  hot  water.    The  Grown  claimed  duty  upon  the  sums  charged  to  passengers 
for  the  accommodation  provided  in  the  sleeping  carriages : — 

Hdd^  afiBrming  the  decision  of  the  Exchequer  Division,  that  such  accommo- 
dation was  incidental  to  the  conveyance  of  the  passengers,  and  that  the  Crown 
WIS  entitled  to  the  duty  claimed. 

Appeal  by  tbe  defendants  from  a  decree  of  Kelly,  C.B.,  and 
Hawkins,  J.  (1),  in  favour  of  the  Crown,  upon  an  information 
Tinder  5  &  6  Vict  c  79,  s.  4. 

The  defendants  are  a  railway  company  incorporated  by  statute 
for  the  purpose,  inter  alia,  of  carrying  passengers  for  hire.  By 
5  &  6  Yict.  c.  79,  s.  2,  and  the  schedule  to  that  Act,  a  duty  at  the 
rate  of  5  per  cent  was  made  payable  "  upon  all  sums  received  or 
cliaiged  for  the  hire,  fare,  or  conveyance  of  passengers,''  on  any 
railway.  By  s.  63  of  a  local  and  personal  Act  of  the  defendants 
(9  &  10  Yict  c.  cciv.),  it  is  enacted,  ''That  the  maximum  rate 
of  charge  to  be  made  by  the  company  for  the  conveyance  of 
passengers  along  the  said  railway,  including  the  tolls  for  the  use 
of  the  railway,  and  of  carriages,  and  for  locomotive  power,  and 
erery  other  expense  incidental  to  such,  conveyance  as  aforesaid, 
except  government  duty,''  shall  not  exceed  certain  sums  there 
specified.  The  defendants  in  addition  to  the  sum  charged  by 
them  to  their  passengers  for  conveyance,  whether  maximum  or 
not,  charged  to  and  received  from  such  passengers  a  further  sum 
at  the  rate  of  5  per  cent  on  the  former  to  cover  the  government 
duty.  The  Crown  claimed  duty  on  this  latter  sum  as  well  as  on 
the  former,  although  the  latter  was  not  nominally  charged  for 
conveyance. 

The  defendants  attached  to  certain  of  their  night  trains  sleeping 

(1)  5  Ex.  D.  247. 
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1881       carriages  for  the  accommodation  of  such  of  their    first-clasa 

Attorhky-""  passengers  as  might  choose  to  avail  themselves  of  it    For  the 

Okvekal     iigQ  of  these  carriages  such  passengers  were  charged  an  extra  sum 

Loinx)ir  and  in  addition  to  the  ordinary  first-class  fare.    In  addition  to  coucheit 

Wbstsbn     with  pillows,   sheets,  and   blankets,  each  carriage  contained  a 

Bailwat  Co.  layatory,  water-closet,  and  other  conveniences.    Passengers  using 

(G.  A.)      such  carriage  were  not  disturbed  during  the  night  by  demands 

for  their  tickets ;  and  if  they  arrived  at  their  destination  in  the 

middle  of  the  night,  the  carriage  was  put  into  a  siding  and  the 

passengers  allowed  to  remain  in  their  beds  until  the  morning.    A 

special  servant  was  employed  to  wait  upon  them,  call  them  in 

the  morning,  and  bring  them  hot  water.     The  Crown  claimed 

duty  upon  the  sums  charged  to  passengers  for  such  sleeping 

accommodation. 

1880.  Nov.  27.  Sir  F.  Her8cheU,8.G.  {Dugdale,  with  him),  for  the 
defendants.  Sect.  63  of  the  defendants'  local  and  personal  Act 
(9  &  10  Vict.  c.  cciv.)  in  fixing  the  maximum  rate  of  charge  for  the 
conveyance  of  passengers  provides  that  such  maximum  charge 
shall  include  all  expenses  incidental  to  such  conveyance  except 
government  duty;  that  impliedly  authorizes  the  company  to 
charge  the  passenger  with  the  duty  in  addition  to  the  maximum 
charge  for  conveyance.  But  if  such  excess  sum  may  lawfully  be 
charged  to  the  passenger,  it  can  only  be  so  if  it  is  charged  as  duty 
and  not  as  part  of  the  fare.y  But  if  such  excess  sum  is  paid  by  the 
passenger  as  duty  and  not  as  part  of  the  fare,  the  Crown  is  not 
entitled  to  duty  upon  it.  The  defendants  limit  their  contention 
on  this  point  to  cases  in  which  the  aggregate  of  the  sums  charged 
to  the  passenger  for  fare  and  for  duty  exceed  the  maximum 
charge  fixed  by  s.  63 ;  it  must  be  conceded  that  where  the  aggre* 
gate  of  such  sums  do  not  exceed  such  maximum  the  company 
are  liable  to  pay  duty  on  the  sum  charged  to  the  passenger 
for  duty. 

On  the  second  point  it  is  contended  that  the  additional  charge 
made  for  the  sleeping  accommodation  is  no  part  of  the  fare,  not 
being  incidental  to  the  conveyance.  On  some  railways  there  is  a 
dining  car  attached  to  the  train,  but  it  6ould  never  be  contended 
that  the  charge  made  for  the  dinner  was  part  of  the  cliarge  made 
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for  the  conveyance.    It  must  be  admitted  that  whru  is  and  what       1981 
is  not  incidental  to  the  conveyance  is  a  qnestion  (•»  fJogree.  Attornet- 

Sir  R  Oiffard,  Q.O.  (W.  W.  Kardake,  with  him),  for  the  Crown,     ^^bbcebal 
[He  was  directed  by  the  Court  to  confine  himself  to  the  second  i^ndon  akd 
point.]    The  company  are  by  statute  authori//  J  if>  convey  pas-    Westkbn 

sengers  for  hire.     There  their  authority,  as  irgards  passengers,        '. 

stops.  They  are  not  authorized  to  provide  pasj'engers  with  any-  ^j^j^  ^^^ 
thing  except  conveyance.  But  if  they  are  authoi  izrtl  io  do  nothing 
else  than  convey,  they  are  estopped  from  dispntini;-  that  any  sum 
which  they  may  charge  to  the  passenger  is  chav2<'f1  in  respect  of 
conveyance.  It  is  contended  that  on  any  sum  charged  to  the 
passenger,  no  matter  what  the  charge  be  made  ibr,  the  Crown  is 
entitled  to  duty.  But  the  claim  of  the  Crown  nir.y  bo  supported 
ivithout  going  that  length.  The  term  "couvoyauce"  must  be 
taken  to  include  all  that  is  reasonably  ancillary  to  tho  conveyance. 
The  additional  comfort  of  a  sleeping  car  is  only  a  mode  of  the 
conveyance,  for  it  is  only  a  passenger  who  could  r^rdnv  such  a  car. 
The  difference  between  a  sitting  and  recum))''nt  position  can 
make  no  difference  in  point  of  law. 

Sir  F.  SerscheU^  S.G.^  replied. 

6'?r  •.  adv,  vuU, 

1881.  Feb.  4.  The  judgment  of  the  Court  (1  .o>  d  Coleridge,  C.  J., 
Baggallay  and  Brett,  L.JJ.)  was  delivered  by 

Lord  Coleridge,  C.J.  By  the  2nd  sectlcm  of  the  Eailway 
Passengers  Duty  Act  (5  &  6  Vict.  c.  79)  a  duty  is  made  payable 
in  respect  of  all  passengers  carried  for  hire  ispop.  or  along  any 
railway ;  and  it  is  enacted  that  such  duty  shaH  he  *'  at  and  after 
the  rate  of  5/.  for  every  lOOZ.  upon  all  sums  rf  i\xu  or  charged 
for  tlie  hire,  fare,  or  conveyance  of  all  such  pass^ ngvis."  It  appears 
that,  in  fixing  the  sums  to  be  paid  by  passengeis  conveyed  by 
their  railway,  the  defendants  have  taken  into  n'x*<'.nnt  the  amount 
of  duty  to  which  they  considered  they  would  be  liable,  and  have 
added  to  the  sum  which,  but  for  such  liability,  rhoy  would  have 
deemed  a  sufficient  fare,  a  further  sum,  calculatiMi  at  the  rate  of 
5  per  cent  upon  the  former,  to  cover  the  amo^tnt  of  duty,  and 
they  insist  that  the  last-mentioned  sum,  so  caVulated,  is  the  full 
amount  of  duty  payable  by  them,  though  tb<^  iip:2regate  of  the 
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1881        two  sums  is  the  amount  cliarged  to,  and   received  from,  the 
Attobnky-    passenger. 

BNK&AL         rpj^Q  Attomej-General,  however,  contends  that,  according  to  the 

LoOT)ON  AND  ijrue  construction  of  the  Act,  the  amount  of  duty  properly  payable 

Westebk     is  a  sum  equal  to  51.  per  cent,  upon  the  aggregate  amount  paid  by 

'  the  passenger.    The  first  question  raised  by  the  present  action  is, 

£x.  B.  ^^ch  of  these  two  contentions  should  preyail ;  the  Exchequer 
Division  has  decided,  and  in  our  opinion  has  rightly  decided,  in 
favour  of  the  Crown. 

The  only  question  which  we  haye  to  consider  is  as  to  the  con- 
struction of  the  Act ;  neither  the  way  in  which  the  company  have 
arrived  at  the  fares  which  they  deem  necessary  or  expedient  to 
charge  to  the  passengers  who  use  their  railways,  nor  the  mode  in 
which  they  keep  their  accounts  can  affect  the  question  of  con- 
struction. In  our  opinion  the  language  is  free  from  doubt ;  the 
price  which  the  passenger  is  called  upon  to  pay,  and  does  pay,  for 
his  ticket,  without  which  he  is  not  at  liberty  to  travel  by  the  rail- 
way, is  the  sum  charged  to  him  and  received  by  the  company,  for 
his  conveyance  to  his  destination,  of  whatever  items  it  may  be 
composed ;  and,  if  so,  it  is  upon  this  price  or  sum  that  the  amount 
of  duty  is  by  the  Act  directed  to  be  calculated. 

Beliance  has  been  placed  by  the  defendants  upon  the  language 
of  a  clause  in  one  of  their  local  and  personal  Acts  (9  &  10  Vict, 
c.  cciv.)  which  fixes  the  maximum  rates  which  they  are  to  be  at 
liberty  to  charge  for  the  conveyance  of  passengers,  and  provides 
that  such  maximum  rates  shall  include  the  tolls  for  the  use  of  the 
railway,  and  of  carriages,  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance,  except  government 
duty ;  and  it  has  been  urged  that  if  the  defendants  can  only 
charge  the  maximum  rate  with  5  per  cent,  additional  upon  that 
maximum  rate  and  have  to  pay  duty  upon  the  aggregate  sums, 
they  will  be  substantially  receiving  something  less  than  the 
maximum;  this  may  be  so,  if  they  are  at  liberty  to  add  anything 
to  the  maximum  rate,  though  doubts  may  be  entertained  and  have 
been  expressed  as  to  their  power  to  do  so ;  but,  assuming  such  to 
be  the  case,  any  loss  to  which  the  company  may  be  thereby 
subjected  is  due  to  the  provisions  of  their  Local  and  Personal  Act, 
which  has  imposed  fetters  upon  them,  and   cannot  afiect  the 
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eoDBtmction  of  the  Railway  Passengers  Duty  Act,  which  was  passed       issi 
four  years  previously.  attornet. 

Bat  a  second  question  has  been  raised  in  the  action,  the  answer    CFbnkbal 
to  which  should,  in  our  opinion,  upon  consideration,   be   also  London  and 
answered  in  favour  of  the  Crown.    It  appears  that  to  certain  of    Western 
their  trains,  running  in  the  night,  what  are  termed  "sleeping  ^^*^^^ 
cairiages  "  are  attached,  for  the  use  of  which  by  persons  who  have      ^-  ^ 
taken  first-class  tickets  an  extra  charge  is  made ;  these  carriages 
afford  not  only  special  accommodation  for  sleeping,  but  lavatories 
and  other    conveniences;    the    passengers    travelling   in  these 
carriages  have  particular  privileges ;  they  are  not  disturbed  during 
the  m'ght  by  demands  to  exhibit  their  tickets,  and  should  they 
arrive  at  their  destination  early  in  the  morning,  they  may  remain 
in  the  sleeping  berth  until  it  is  convenient  for  them  to  leave ;  a 
special  servant  also  is  attached  to  these  carriages  whose  duty  it  is 
to  call  the  passengers  in  the  morning  and  supply  them  with  hot 
water.    A  separate  charge  is  made  for  this  accommodation,  and  a 
separate  ticket  given  to  the  passenger  who  desires  to  avail  himself 
of  it 

The  defendants  contend  that  they  are  not  liable  to  pay  duty  on 
the  price  of  their  separate  tickets.  The  Exchequer  Division  has 
held  that  they  are. 

We  are  of  the  same  opinion.  We  regard  the  additional 
accommodation  afforded  by  the  sleeping  carriages  as  differing  in 
no^ssential  particular  from  the  superior  accommodation  afforded 
by^a  second  class  carriage  over  a  third,  or  by  a  first  class  carriage 
over  both.  If  the  company  issued  tickets  to  all  passengers  alike 
at  the  price  charged  to  passengers  travelling  in  third  class  carriages, 
and  then  issued  tickets,  at  corresponding  prices,  to  those  desiring 
to  travel  in  a  higher  class  of  carriage,  it  could  hardly  be  contended 
that  duty  would  not  be  payable  upon  the  prices  paid  for  such 
Mcond  ticket 

The  passenger,  who  is  content  to  travel  in  a  third  class  or 
second  class  carriage  in  the  day,  might  well  desire  to  travel  in 
a  carriage  of  a  higher  class  by  night ;  and,  in  like  manner,  a 
passenger  ordinarily  travelling  by  day  in  a  first  class  carriage 
might  desire  the  additional  accommodation  at  night  of  a  sleeping 
carriage.    No  separate  charge  is  made  in  the  present  case;  the 
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1881        charge,  though  written  on  a  separate  ticket  is,  in  oar  opinion,  part 


Attorney    of  one  charge  for  the  conveyance  of  the  passenger  in  a  particular 

General     ^^^^  ^^^  -^  j^^Q^^fQ^Q  ^  p^rt  of  the  charge  for  the  conveyance  of  a 

lx)»DON  AND  passenger  received  and  charged  for  such  conveyance.    We  are  of 

JIN  OR'X'ii 

Westebn     opinion  that  the  appeal  should  be  dismissed. 
Bailwat  Co. 

,Z~T .  Appeal  dismissed, 

Ex.  D. 

Solicitor  for  the  Crown :  Solicitor  of  Inland  Revenue. 

Solicitor  for  defendants :  B.  F.  Roberts. 


1880  [IN  THE  COURT  OF  APPEAL.] 

Nov.  19. 

RIVAZ,  ON    BEHALF  OP  HiMSELF  AND  OTHERS  V.   GERUSSI    BROTHERS    & 

^'^X>.  COMPANY  AND  T.  M.  GERUSSI. 

Insurance^  Marine — Open  Policies — Declaration  of  Shipments  at  less  than  real 
Value — Concealment  of  material  Fact — Policies  set  aside. 

The  concealment  by  the  assured  at  the  time  of  effecting  a  marine  policy  of 
insurance  of  a  fact  which  is  material  to  enable  a  rational  underwriter,  governing 
himself  by  the  principles  on  which  underwriters  in  practice  act,  to  judge  whether 
he  shall  accept  the  risk  at  all,  or  at  what  rate,  will  vitiate  the  policy,  although 
the  fact  may  not  be  material  with  regard  to  the  risk  insured. 

The  defendants  effected  with  the  plaintiff,  a  Lloyd's  underwriter,  a  series  of 
open  policies  for  certain  specified  sums  to  cover/  shipments  to  be  declared  and 
valued  as  interest  might  appear.  The  policies  were  effected  at  different  dates, 
and  were  to  succeed  each  other  in  the  order  of  date.  The  value  of  the  shipments 
were  declared  at  considerably  less  than  their  real  value,  so  that  when  the  later 
policies  were  effected  the  earlier  policies  were  in  fact  more  exhausted  than  they 
would  appear  to  be  from  the  declarations.  The  undervaluation  of  the  shipments 
was  systematically  and  fraudulently  made  by  the  defendants,  and  the  fact  that 
they  had  been  so  undervalued  was  concealed  from  the  plaintiff  when  he  under- 
wrote the  later  policies : — 

Held,  that,  under  these  circumstances,  a  jury  would  be  justified  in  finding  that 
the  concealment  was  of  a  fact  of  which  it  was  material  that  the  plaintiff  should 
have  been  informed,  in  order  to  guide  him  in  deciding  whether  he  would  under- 
write these  later  policies  or  not  or  at  what  rate ;  and  that  on  the  jury  so  finding 
the  plaintiff  was  entitled  to  have  such  later  policies  set  aside  and  cancelled. 

This  was  an  action  in  which  the  plaintiff  suing  on  behalf  of 
himself  and  all  others,  the  underwriters  on  two  policies  of  marine 
insurance  for  20,000Z.  each,  dated  respectively  the  7th  of  October, 
1879,  and  the  3rd  of  November,  1879,  claimed  that  it  might  be 


VOL.  VL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  223 

declared  that  such  policies  were  obtained  by  fraud  and  conceal-       1880 
ment  of  material  facts,  and  that  such  policies  might  be  respectively       Rivaz 

set  aside  and  cancelled.  Gbbitssl 

One  of  the  defendants  carried  on  business  at  Patras  under  the  ,z~T^ 

(L.  A.) 

style  or  firm  of  M.  Gerussi,  and  the  others  carried  on  business  m     Q.  B.  D. 
London  as  Gerussi  Brothers  &  Co.,  and  the  firm  M.  Gerussi  in  the 
ordinary  course  of  their  business  made  shipments  of  fruit  from 
Greece  or    the  Ionian  Isles,  and  consigned  them  to   Gerussi 
Brothers  &  Co.  in  London  for  sale. 

The  policies  the  subject  of  this  action  were  two  of  a  series  of 
four  policies  effected  at  Lloyd's  by  the  defendants,  to  cover  fruit 
and  produce  from  Greece  and  the  Ionian  Isles  to  London  or 
Liverpool  by  any  steamer  or  steamers  in  which  such  might  be 
shipped  from  time  to  time,  and  which  were  to  be  declared  and 
valued  as  interest  might  appear.  The  first  of  these  four  policies 
was  dated  the  3rd  of  September,  1875,  and  was  effected  by  a  slip 
signed  the  24th  of  August,  1875.  It  was  for  25,000Z.,  and  was 
underwritten  by  the  plaintiff  and,  with  few  exceptions,  by  all  the 
persons  on  whose  behalf  he  sued.  The  second  policy  was  dated 
the  1st  of  October,  1875,  and  was  effected  by  a  slip  on  the  18th 
of  the  previous  September.  It  was  for  20,000Z.,  and  by  its  terms 
it  was  to  follow  and  succeed  the  policy  for  25,000Z.  of  the  3rd  of 
September.  It  was  also  underwritten  by  the  plaintiff  and,  with 
few  exceptions,  by  all  the  persons  on  whose  behalf  he  sued.  The 
third  policy  was  dated  the  7th  of  October,  1875,  and  was  effected 
by  a  slip  on  the  1st  of  October.  It  was  for  20,000Z.,  and  was  to 
follow  and  succeed  the  last-mentioned  policy  of  the  1st  of 
October.  This  third  policy  was  underwritten  by  the  plaintiff  and 
by  all  the  persons  on  whose  behalf  he  sued.  The  fourth  policy 
was  dated  the  3rd  of  November,  1875,  and  was  effected  by  a  slip 
on  the  5th  of  October.  It  was  for  2O,O00Z.,  and  was  to  follow  and 
succeed  the  last-mentioned  policy  of  the  7th  of  October.  This 
fourth  policy  was  underwritten  by  the  plaintiff  and,  with  two  or 
three  exceptions,  by  all  the  persons  on  whose  behalf  he  sued. 

On  the  5th  of  November,  1875,  the  steamer  Vindomora  was  sunk 
in  the  course  of  a  voyage  from  Patras  to  London  by  which  a  large 
shipment  of  currants  which  had  been  made  by  the  said  firm  of 
H.  Gerussi  and  consigned  to  Gerussi  Brothers  &  Co.  was  lost,  and 
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1880        a  claim  of  17,769Z.  Ids.  8d.  was  made  in  respect  of  sncb  loss  upon 

BivAz      the  policies  of  the  7th  of  October  and  the  3rd  of  November,  1875, 

OiBussr.     ^^^^  '®  ^^  "^^y^  12,500Z.  from  the  underwriters  on  the  policy  of  the 

r~        7th  of  October,  being  the  amount  alleged  to  be  open  on  that 

Q.  B.  D.     policy,  and  5270Z.  from  the  underwriters  on  the  policy  of  the  3rd 

of  November. 

The  plaintiff  alleged  in  his  statement  of  claim  that,  in  investi- 
gating the  claims  so  made  on  the  said  policies,  it  was  for  the  first 
time  discovered  that  the  declarations  and  valuations  made  on  the 
policies  in  respect  of  previous  shipments  were  false  and  fictitious, 
and  that  previous  to  the  loss  of  the  Vindomara  the  said  policies 
had  been  filled  and  exhausted  by  previous  shipments  insured  by 
the  said  policies  for  very  large  amounts,  and  which  had  arrived 
safely,  and  that  the  defendants  had  fraudulently  concealed  and 
abstained  from  declaring  the  amounts]  which  had  been  so  pre- 
viously insured  by  the  said  policies,  and  had  declared  some  of 
such  shipments  at  a  less  sum  than  the  true  value  thereof,  and  at  a 
less  sum  than  the  value  at  which  the  same  respectively  had  been 
at  risk  on  and  insured  by  the  said  policies  during  the  respective 
voyages.  The  plaintiff  further  alleged  that  during  the  currency 
of  the  policies  of  the  3rd  of  September  and  the  1st  of  October, 
and  before  the  policies  of  the  7th  of  October  and  the  3rd  of 
November  were  effected  the  defendants  had  systematically  con- 
cealed and  omitted  to  declare  on  the  two  first-mentioned  policies 
the  values  of  the  interests  from  time  to  time  insured  thereby 
and  which  arrived  safely,  and  that  the  said  policies  of  the  7ih  of 
October  and  the  3rd  of  November  were  effected  for  the  purpose  of 
continuing  such  wrongful  and  fraudulent  practices. 

The  plaintiff  also  alleged  that  at  the  time  of  effecting  such 
last-mentioned  policies,  the  defendants  concealed  the  improper 
declarations  hereinbefore-mentioned  from  the  underwriters,  and 
that  at  the  time  when  the  plaintiff  and  the  other  underwriters 
underwrote  such  'last-mentioned  policies  respectively  they  were 
entirely  ignorant  of  the  facts  relating  to  such  declarations,  and 
they  would  not  have  underwritten  the  said  policies  if  they  had 
known  the  said  facts. 

The  defendants  denied  that  the  declarations  or  valuations  in 
respect  of  previous  shipments  were  false,  or  that  previously  to  the 
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lofls  of  the  Vindomora  the  said  policies  had  been  filled  or  exhausted       1880 
by  preyiocis  shipments,  and  they  denied  generally  all  the  said       biyaz 
alleged  concealments  and  frandalent  practice,  or  that  at  the  time     gbbussz. 
when  the  policies  of  the  7th  of  October  and  the  3rd  of  November       ttt  x 
were  underwritten  there  were  any  facts  relating  to  such  declara-     Q-  B.  D. 
tioDS  or  otherwise  which  ought  to  have  been  bat  were  not  disclosed 
to  such  underwriters. 

The  cause  was  tried  at  the  London  Michaelmas  Sittings,  1879, 
before  Field,  J.,  when  the  jury  found,  inter  alia :  First.  That  the 
defendants  declared  some  of  the  shipments  prior  to  the  Vindomora 
at  less  sums  respectively  than  the  value  at  which  the  same  ship- 
ments had  been  at  risk  and  insured  by  their  policies.  Secondly. 
That  the  defendants  made  such  declarations  falsely  and  fraudu- 
lently, and  that  such  declarations  were  material  to  the  sub- 
ficription  of  the  policies  of  the  7th  of  October  and  the  8rd  of 
November,  1875,  and  that  the  plaintiff  and  those  for  whom  he 
saed  were  thereby  induced  to  subscribe  them.  Thirdly.  That  the 
defendants  concealed  and  abstained  from  declaring  the  amounts 
which  had  been  on  risk  and  insured  by  their  policies;  and 
Fourthly.  That  it  was  material  to  the  risk  taken  by  the  under- 
writers to  be  informed  of  the  matter  so  concealed  and  abstained 
from  being  declared. 

The  learned  judge  after  these  findings  ordered  judgment  to  be 
entered  for  the  plaintiff. 

The  defendants  appealed. 

Sir  JET.  James,  A.0^  Benjamin,  Q.C,  and  Bomer^  for  the  defend- 
ants. The  plaintiff  is  not  entitled  to  judgment.  There  was  no 
misrepresentation  by  the  defendants  at  the  time  of  effecting  the 
policies  the  subject  of  this  action,  and  that  distinguishes  this  case 
from  that  of  Sibbald  v.  Hill  (1),  on  which  Field,  J.,  relied  when 
he  ordered  judgment  to  be  entered  for  the  plaintiff.  The  only 
concealment  was  the  concealment  of  an  intention  to  pay  too  little 
premiums.  To  vitiate  a  policy  the  concealment  must  be  of  facts 
material  to  the  risk  insured.  The  opinion  of  Duer  is, ''  that  those 
facts  only  are  necessary  to  be  disclosed  which,  as  material  to  the 

(1)  2  Do\r.  263. 
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1880        risks  considered  in  their  own  nature,  a  pradent  and  experienced 
BivAz      underwriter  would  deem  it  proper  to  consider :"  2  Duer  on  Insur- 
QwjBsi.     ^^^^f  P*  390.    There  was  no  such  concealment  here.    The  amount 
r—       at  which  the  previous  policies  had  been  filled  could  have  no  effect 
Q.  B.  D.     on  the  risk  insured,  that  is  to  say,  whether  the  cargo  would  arrive 
safely,  nor  would  the  knowledge  or  not  of  such  a  matter  be  at  all 
regarded  by  the  underwriter  when  he  subscribes  the  policy.     The 
findings  of  the  jury  as  to  this  are  therefore  immaterial.    Stephens 
V.  Australasian  Insurance  Company  (1)  shews  that  the  declara- 
tion of  the  shipment  may  be  altered  at  any  time,  even  after  her 
loss.    In  lonides  v.  Pender  (2)  the  goods  were  largely  overvalued 
so  as  to  make  the  risk  a  speculative  one,  and  therefore  it  was  a 
matter  which  would  necessarily  affect  the  mind  of  an  underwriter 
as  to  entering  or  not  into  the  policy. 

[Bbett,  L.J.  In  delivering  his  judgment  Lord  Blackburn  did 
not  accept  the  rule  as  laid  down  by  Duer,  but  took  in  preference 
that  in  1  Parsons  on  Insurance,  p.  495.] 

The  defendants,  of  course,  must  rely  on  the  doctrine  as  stated 
by  Duer.  This  action,  moreover,  is  not  by  the  assured  to  recover 
a  loss,  but  is  an  action  by  the  underwriters  to  set  aside  the  policies, 
and  as,  if  that  were  done,  the  parties  could  not  be  placed  in  the 
position  they  were  before  entering  into  the  policies,  at  most  there 

« 

ought  only  to  be  a  readjustment  according  to  the  true  value. 

Butt,  Q.C.,  Webster,  Q.C7.,  and  J.  C.  Mathew,  appeared  for  the 
plaintiff,  but  were  not  called  upon. 

Baggallay,  L.J.  This  action  has  been  brought  by  certain 
underwriters  for  the  purpose  of  having  it  declared  that  two  several 
policies  of  marine  insurance,  which  were  open  policies,  on  ship- 
ments to  be  subsequently  declared,  were  obtained  by  fraud  and 
concealment  of  material  facts,  and  to  set  them  aside.  There  is  a 
prayer  in  the  alternative  to  take  an  account  of  what  might  have 
been  at  risk,  but  in  my  view  of  the  case  it  is  immaterial  to  consider 
that  alternative  form  of  relief.  The  circumstances  under  which 
this  action  was  brought  appear  to  be  as  follows: — A  series  of 
policies  were  obtained  at  Lloyd's]  to  cover  fruit  and  other  produce 

(1)  Law  Rep.  8  C.  P.  18.  (2)  Law  Bep.  9  Q.  P.  531. 
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from  Greece  and  the  Ionian  Islands^  shipped  to  Liverpool  or  1880 
London  in  the  autumn  of  1875.  There  were  four  open  policies ;  eivaz 
the  first  two  dated  the  3rd  of  September  and  the  Ist  of  October ;  GBBugai. 
the  two  subsequent  policies,  as  to  which  the  present  action  is  ^TT  x 
brooght»  were  dated  the  7th  of  October,  and  the  3rd  of  November,  Q.  B.  D. 
bat  based  upon  slips  signed  upon  the  Ist  of  October  and  the  5th 
of  October,  1875,  respectively.  On  the  5th  of  November,  1875,  a 
steamer  named  the  Vindatnoraf  appears  to  have  been  sunk  in  the 
Thames,  having  a  large  and  valuable  cargo  on  board.  A  claim 
was  made  in  respect  of  that  loss,  and  that  led  to  the  institution  of 
the  present  action.  It  appears  to  have  been  the  practice  of  the 
present  defendants  in  declaring  upon  the  policies  which  they  had 
effected  to  make  those  declarations  for  less  amounts  than  the 
prices  at  which  it  was  admitted  they  ought  to  have  been  made. 
The  consequence  was  that  at  the  time  when  the  third  or  the 
foarth  policy  was  effected,  the  earlier  policies  were,  in  fact, 
exhausted  to  a  much  larger  extent  than  was  disclosed.  It  would 
appear  from  the  findings  of  the  jury,  on  the  questions  submitted 
to  them,  that  the  declarations  actually  made  were  brought  to  the 
attention  of  the  underwriters.  The  answer  to  the  second  question 
ifl)  the  defendants  made  such  declarations  falsely  and  fraudulently, 
and  such  declarations  were  material  to  the  subscription  of  the 
policies  of  the  7th  of  October  and  the  3rd  of  November,  and  the 
phuntiff  was  induced  thereby  to  subscribe  them.  The  third  finding  is, 
the  defendants  concealed  and  abstained  from  declaring  the  amounts 
iiumred  by  the  policy,  and  the  fourth  finding,  that  it  was  material 
to  the  underwriters  to  be  informed  of  the  risks  so  concealed  and 
abstained  from  being  declared.  There  was  a  non-disclosure  of  facts 
which  were  found  by  the  jury  to  have  been  material  ta  guide  the 
underwriters  in  arriving  at  the  determination  whether  in  the  first 
place  they  would  accept  the  risk  at  all,  and  next,  the  price  at 
vhich  they  were  disposed  to  take  it.  It  appears  to  me  impossible 
to  say  in  the  face  of  these  findings,  that  there  was  not  a  non- 
disclosure of  a  material  fact  within  the  meaning  of  the  various 
decisions  that  have  been  come  to.  Under  those  circumstances  it 
appears  to  me  this  appeal  must  fail. 

Brett,  L.J.    The  question  in  this  case  is,  whether  two  policies 
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1880        ought  not  to  be  declared  to  be  ineffective  as  to  any  loss  which 
BiTAz  ~  might  occur  to  the  defendants,  on  the  ground  that  at  the  time  the 

Qwm      ^negotiation  of  those  policies  was  being  carried  on  between  the 
assured  and  the  underwriters  there  was  a  concealment,  and  in  thia 

Q.  B.  i).  case  a  fraudulent  concealment,  of  a  material  fact,  and  it  seems  to 
me  the  question  would  be  precisely  the  same  if  the  present 
defendants  had,  upon  a  loss  occurring  after  the  1st  of  October, 
sought  to  recover  in  respect  of  that  loss  upon  one  or  both  of  these 
policies.  The  concealment  relied  upon  is  this,  these  two  policies 
are  policies  upon  produce  coming  from  abroad  on  ship  or  ships  to 
be  declared,  these  policies  to  succeed  other  named  policies.  There 
were  previous  policies,  and  upon  those  policies  declarations  were 
made  which  were  improper  declarations  of  the  value  of  the  produce 
shipped.  They  were  not  only  improper  declarations  in  the  sense 
of  being  incorrect,  but  they  were  for  a  fraudulent  amount^  and  the 
charge  conveyed  is  this,  that  the  goods  shipped  were  declared 
after  their  arrival,  and  when  they  were  therefore  safe,  at  smaller 
values  than  they  ought  to  have  been  declared  at.  The  object  of 
such  fraud  was  that  when  the  produce  was  safe,  the  defendants 
might  make  the  premiums  they  had  paid  cover  larger  sums  than 
they  ought  to  have  covered,  and  the  effect  was  to  make  it  appear 
that  there  was  more  to  run  out  upon  those  policies  in  favour  of  the 
assured  than  was  truly  the  case,  so  that  when  the  last  policies 
which  are  the  subject  of  this  action  were  being  negotiated,  the 
underwriters  (assuming  the  old  state  of  things  on  the  former 
policies  to  be  made  known  to  them,  as  I  think  we  must  assume), 
would  be  led  naturally  to  suppose,  that  the  policies  into  which 
they  were  then  entering  could  not  be  made  effective  until  after 
there  had  been  shipments  to  a  considerable  amount  declared  upon 
the  other  policies,  whereas  in  fact  there  was  only  a  very  small  sum 
to  be  realized  on  the  former  policies,  so  that  the  policies  they  were 
then  entering  into  would  be  called  into  effect  much  sooner  than 
they  had  a  right  to  anticipate.  That  being  so,  the  jury  haye  in 
effect  found  that  the  concealment  of  this  from  the  underwriters 
was  the  concealment  of  a  matter  which  would  affect  the  minds 
of  rational  underwriters  of  ordinary  care  and  skill,  upon  the  point 
whether  they  would  enter  into  those  policies  or  not,  or  at  what 
rate  of  premium  they  would  do  so. 
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That  I  take  to  be  the  substance  of  the  findings  of  the  jury,  and  1^80 
Ae  qoestion  is  whether  there  was  any  evidence  to  support  such  Biyaz 
finding.  It  has  been  argued  before  us  that  there  was  not,  because  gb^ussi. 
it  was  said  that  that  knowledge,  or  the  want  of  it,  could  have  no  ^7~7 , 
effect  upon  the  risk  of  the  voyage,  and  a  passage  from  Duer  was  Q.  B.  D. 
cited  in  order  to  shew  that  the  material  fact,  the  concealment  of 
which  would  avoid  the  policy,  is  only  that  which  might  add  to  or 
diminish  that  kind  of  risk.  In  the  first  place,  it  seems  to  me  the 
decision  in  the  House  of  Lords  by  Lord  Eldon  in  Sithald  v. 
EiU  (1)  is  directly  contrary  to  that  proposition.  In  that  case  the 
assured  wished  to  confine  himself  to  the  mention  of  such  facts  as 
are  now  alleged  to  be  the  only  facts  that  ought  to  be  taken  into 
account,  and  the  Scotch  judges  held  he  could  do  so,  but  the 
Home  of  Lords,  by  the  ad?ice  of  Lord  Eldon,  ruled  to  the  con- 
traiy.  The  true  proposition,  I  think,  is  laid  down  in  Phillips  on 
Insorance,  section  531,  when  explained  by  Parsons.  It  seems  to 
me  the  opinion  of  Lord  Blackburn  was  that  the  text  of  Duer  was 
wrong,  and  that  the  text  of  Parsons,  combined  with  the  text  of 
Flullips,  gives  the  right  rule,  and  that  that  is  in  accordance  with 
the  decision  in  the  House  of  Lords;  so  that  the  concealment 
which  is  to  vitiate  a  policy  is  a  concealment  at  the  time  of  the 
negotiation  of  the  policy  of  a  material  fact,  which,  if  communi- 
cated, would  affect  the  judgment  of  a  rational  underwriter  in 
conaidering  whether  he  would  enter  into  the  contract  at  all,  or 
enter  into  it  at  one  rate  of  premium  or  at  another.  Therefore  the 
feal  question  in  the  present  case  seems  to  me  to  be  this, — can  we 
say  that  it  is  unreasonable  for  a  jury  to  suppose  that  a  rational 
underwriter  would,  in  considering  whether  he  would  accept  these 
later  policies  or  not,  be  governed  by  the  knowledge  of  the  amount 
for  which  declarations  had  been  made  upon  the  former  policies. 
So  far  &om  thinking  it  unreasonable,  it  seems  to  me  it  is  a  matter 
which  would  govern  the  decision  of  any  rational  underwriter. 
Therefore  I  think  the  jury  were  perfectly  entitled  to  find  that 
the  concealment  was  of  a  material  fact.  Here  it  was  not  only  a 
concealment,  but  a  fraudulent  concealment,  for  the  matter  con- 
cealed was  kept  back  from  the  knowledge  of  the  underwriters  in 
order  that  the  assured  might  thereby  derive  an  advantage.   Being 

(1)  2  Dow.  263. 
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1880  therefore  fraudulent,  it  seems  to  me  there  should  be  no  return  of 

BivAz  premium,  and  that  the  verdict  and  judgment  are  both  rights  and 

GiOTBfiL  should  not  be  disturbtd. 


<iB,  D.  Cotton,  L.J.  This  was  an  action  by  underwriters  upon  two 
policies,  one  effected  on  the  1st  and  dated  the  7th  of  October, 
and  the  other  effected  on  the  5th  of  October  and  dated  the  Srd  of 
November.  It  was  not  disputed  that  there  had  been  previous 
policies  on  shipments  to  be  declared  from  time  to  time,  and  that 
the  shipments  under  the  previous  policies  which  had  been  declared 
were  of  goods  of  a  value  considerably  more  than  that  at  which 
they  were  declared.  It  is  found  by  the  second  finding  of  the  jury 
that  the  defendants  made  such  declarations  on  the  previous 
policies  falsely  and  fraudulently,  and  that  such  declarations  were 
material  to  be  known  to  the  underwriters,  and  that  they  were 
induced  thereby  to  subscribe  the  policies  the  subject  of  this  action. 
Then  there  is  a  further  finding  that  the  defendants  abstained 
from  declaring  the  amounts  which  had  been  on  risk  and  insured 
by  their  previous  policies,  and  as  involved  in  this,  I  understand 
that  the  plaintiff  and  those  for  whom  he  sues  knew  the  amount 
declared  on  the  previous  policies.  Under  these  circumstances 
can  these  policies  be  maintained  by  the  defendants  ?  It  was  said 
the  rule  was  that  no  concealment  would  vitiate  a  policy  unless  it 
was  a  concealment  of  a  fact  concerning  the  risk  insured ;  but  I^ 
agree  with  Brett,  L.J.,  that  that  is  not  the  correct  rule.  It 
certainly  was  not  adopted  in  the  case  in  the  House  of  Lords,  and 
was  not  adopted  in  lonides  v.  Pender.  (1)  It  is  no  doubt  so  laid 
down  in  Duer,  but  Lord  Blackburn,  in  delivering  judgment  in 
lonides  v.  Pender  (1),  did  not  approve  of  it,  and  said  ^  the  rule 
laid  down  in  Parsons  on  Insurance,  that  all  should  be  disclosed 
which  would  affect  the  judgment  of  a  rational  underwriter  govern- 
ing himself  by  the  principles  and  calculations  on  which  under- 
writers do  in  practice  act,  seems  to  us  a  sound  one."  I  agree 
with  what  Lord  Blackburn  there  says.  Here  it  is  found  the 
underwriters  were  induced  to  enter  into  the  policies  by  the 
declarations  of  shipments  on  the  previous  policies.  That  involves 
this,  that  it  was  a  material  fact  for  them  to  know  the  real  amount 

(1)  Law  Bep.  9  Q.  B.  531. 
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rnnnbg  on  those  policies.    It  is  said  that  does  not  come  within  1880 

the  rule.    In  my  opinion  it  does,  and  I  see  no  reason  why  we  bivaz 
should  say  there  was  nothing  to  justify  the  finding  of  the  jury. 


Solicitors  for  plaintiffs :  Walions,  Bvhh,  &  Walion, 
Solicitors  for  defendants :  Hollams,  San^  &  Coward, 


t7. 
GEBUSfiL 


Judgment  affirmed.  (C3.  A.) 


MARSHALL  v.  BOLCKOW,  VAUGHAN,  &  CO.  1881 

Ship — Demurrage — Loading  and  Unloading  at  fixed  daily  Rate — Bight  to        '^^^'  ^^• 
include  whole  Time  occupied  in  Loading  and  Unloading,  q  p  j) 

Bj  charterparty  between  the  plaintiff  and  the  defendants  it  was  agreed  that 
the  plaintiff's  ship  should  proceed  to  Bilbao  and  there  load  a  full  and  complete, 
or  part,  cargo  of  iron  ore,  and  deliver  the  same  at  Middlesborough.  ^  400/500 
tons  per  working  day  (Sundays  and  holidays  excepted)  to  be  allowed  the  charterers 
for  loading,  and  300  discharging,  all  demurrage  over  and  above  the  said  days  at 
the  rate  of  2s.  per  hour  for  every  100  tons  cargo.  The  lay  days  to  commence 
d&y  after  arrival,  and  being  ready  to  load  or  discharge  respectively.  The  captain 
to  have  a  lien  on  the  cargo  for  freight  or  demurrage." 

**  If  the  ship  is  loaded  at  other  than  Fortugalette  or  Lucana  shipping  staithes, 
the  loading  and  discharging  to  be  at  the  rate  of  300  tons  per  working  day." 

The  vessel  having  loaded  at  a  place  other  than  those  last  mentioned  at  a  rate 
less  than  300  tons  per  working  day,  proceeded  to  Middlesborough,  where  she 
dificharged  her  cargo  at  a  higher  rate  per  day  : — 

Eddy  that,  in  calculating  the  demurrage,  the  days  for  loading  and  unloading 
must  be  kept  separate,  and  that  the  charterers  had  no  right  to  add  together  the 
whole  number  of  days  occupied  in  loading  and  unloading  for  the  purpose  of 
>soertaining  the  average  amount  of  work  done  on  each  day. 

Appeal  by  motion,  nnder  38  &  39  Vict.  c.  50,  s.  6,  from  a 
decision  or  certificate  of  the  coanty  conrt  for  Darham,  holden 
at  Sunderland. 

The  action,  which  was  ordered  to  be  tried  in  the  coanty  court 
under  19  &  20  Vict.  c.  108,  s.  26,  was  brought  by  the  plaintiflf  to 
i^coyer  647.  9s.  \0d.  as  demurrage  due  from  the  defendants,  char- 
terers of  the  ship  Florence  Nightingale.  By  the  charterparty  it 
wag  agreed  that  the  vessel  should  proceed  to  Bilbao,  and  there 
load,  where  and  as  ordered  by  the  agent  of  the  freighter,  a  full 

and  complete,  or  part  cargo  of  iron  ore,  and  therewith  proceed 
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i?8i  with  all  conyenient  speed  and  deliver  the  same  as  customary 
Marshall  "  ^here  and  as  directed  by  the  consignees  or  their  agents,  on  being 
paid  freight  at  the  rate  of  ll^.  6d.  per  ton  delivered  at  the  Tees, 
Middlesborough,  Eston,  or  Southbank.  400/500  tons  per  working 
day  (Sunday  and  holidays  excepted)  to  be  allowed  the  charterer 
for  loading,  and  800  discharging,  all  demurrage  over  and  above 
the  said  days  at  the  rate  of  2a.  per  hour  for  every  100  tons  cargo. 
The  lay  days  to  commence  day  after  arrival,  and  being  ready  to 
load  or  discharge  respectively.  The  captain  to  have  a  lien  on 
the  cargo  for  freight  or  demurrage.  **  If  the  yessel  is  loaded  at 
other  than  Portugalette  or  Lucana  shipping  staithes,  the  loading 
and  discharging  to  be  at  the  rate  of  800  tons  per  working  day, 
and  time  to  commence  day  after  yessel's  arrival,  provided  she  is 
then  reported  at  the  custom  house,  and  in  every  respect  ready  for 
cargo," 

It  appeared  that  the  ship  duly  proceeded  to  Bilbao,  and  was 
there  ready  to  load  her  cargo  at  5  p.m.  on  the  11th  of  February, 
1880.  She  was  loaded  with  a  cargo  of  752-^  tons,  the  loading 
being  completed  at  7  p.m.  on  the  17th  of  February,  and  the 
whole  time  occupied  being  146  hours.  She  then  proceeded  to 
Middlesborough,  being  berthed  at  5  a.m.  on  Sunday,  the  29th  of 
February,  and  her  discharging  was  completed  at  4  p.m.  on  Tuesday, 
the  2Dd  of  March. 

The  only  dispute  between  the  parties  was  as  to  the  amount  of 
demui;rage  payable :  the  plaintiff  contending  that  he  was  entitled 
to  85|  hours  at  15a.  6d.  per  hour,  and  the  defendants  claiming 
that  they  had  a  right  to  detain  the  yessel  for  loading  and  dis- 
charging 5  days  and  ^  hour,  or  120^  hours,  and  consequently  that 
they  had  only  kept  the  vessel  7  days  and  13  hours,  or  181  hours, 
and  were  only  liable  to  pay  demurrage  for  60^  hours,  for  which 
they  paid  into  court  45Z.  lis.  6d, 

The  county  court  judge  certified  for  187. 128.  4td.,  beyond  the 
amount  paid  into  court. 

Finlatf,  for  the  plaintiff.  Upon  the  true  construction  of  this 
charterparty  the  stipulations  as  to  the  time  for  loading  and 
unloading  the  yessel  must  be  kept  separate  and  distinct.  In 
practice,  where  it  is  intended  that  the  charterer  shall  be  at  liberty 


V, 
BOLCKOW. 
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to  club  the  days  for  loading  and  unloading  together,  so  as  to  save       1881 
demurrage,  a  special  clause  is  inserted  in  the  charterparty.    The    Marshall 
provision  that  the  captain  is  to  have  a  lien  for  demurrage  assumes 
tbat  he  is  to  have  a  right  to  demurrage  at  the  port  of  loading. . 

Henn  Collins,  for  the  defendants.  The  defendants  are  not 
liable  beyond  the  amount  paid  into  court,  for  the  rate  at  which 
the  cargo  was  loaded  and  unloaded  must  be  ascertained  by  taking 
an  average  of  the  time  occupied  at  the  ports  of  loading  and  dis- 
charge. The  chai-terparty  does  not  specify  the  number  of  lay  days, 
but  merely  gives  the  data  for  ascertaining  them.  If  a  number 
of  lay  days,  without  more,  had  been  specified,  it  is  presumed 
that  the  whole  time  occupied  in  loading  and  unloading  might  be 
distributed  between  them.  But  the  proviso  which,  under  the 
circumstances,  came  into  operation,  created  a  uniform  rate  for 
loading  and  discharging,  and  the  effect  is  the  same  as  if  a  number 
of  days  had  been  allotted  for  both  operations  together. 

« 

Lord  CJolebidge,  C.J.  I  think  that  our  judgment  must  be  for 
the  plaintiff,  on  the  ground  that  the  intention  to  separate  the 
time  for  loading  and  unloading  the  cargo  is  clearly  established. 
What  the  charterparty  says  is :  **  400/500  tons  per  working  day 
to  be  allowed  the  charterers  for  loading,  and  300  discharging — if 
the  vessel  is  loaded  at  other  than  Portugalette  or  Lucana  shipping 
staithes,  the  loading  and  discharging  to  be  at  the  rate  of  300  tons 
per  working  day."  The  vessel  did  load  at  a  place  other  than 
Portugalette  or  Lucana  shipping  staithes.  Now  I  do  not  under- 
stand the  defendants'  counsel  to  contend  that,  looking  at  the  first 
clause  as  to  loading  and  unloading,  there  would  be  any  reasonable 
ground  for  saying  that  the  parties  meant  that  the  days  occupied 
in  loading  and  unloading  should  be  taken  together  for  the  purpose 
of  seeing  how  much  work  was  done  each  day.  But  he  argues  that 
the  proviso — that  if  the  ship  is  loaded  at  a  different  place,  then 
the  loading  and  discharging  is  to  be  at  the  rate  of  300  tons  per 
working  day — does  ascertain  the  number  of  working  days  and 
makes  the  clause  the  same  as  if  it  had  fixed  a  number  of  lay  days 
without  making  any  distinction  between  loading  and  unloading. 
But  I  think  that  the  effect  of  the  proviso  is  rather  to  fix  a  separate 
number  of  days  for  loading  and  unloading  respectively,  in  which 
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1881  case  I  apprehend  the  days  could  not  be  consolidated.  We  most 
Marshall  construe  the  proviso  with  reference  to  the  body  of  the  contract, 
BoLcKow  ^^^  there  we  find  different  rates  of  loading  and  unloading,  A 
farther  reason  for  this  construction  is  the  clause  giving  a  lien 
for  demurrage.  If  the  defendants'  construction  were  correct  the 
demurrage  never  could  be  ascertained  until  the  cargo  had  passed 
out  of  the  control  of  the  master. 

BowEN,  J.,  concurred. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  BottereU  dt  Boche.  i 
Solicitors  for  defendants :  Van  Sandau  dt  Gumming. 


1880  DURRANT   v.    THE    ECCLESIASTICAL    COMMISSIONERS    FOR 

jVop.  16.  ENGLAND  AND  WALES. 

Ex.  D.  Money  paid  under  Mistake  of  Fact — Delay  in  reclaiming — Alteraiicn  of 

Fontian  of  Fayee. 

The  plaintiff,  by  mistake,  paid  to  the  defendants,  who  were  owners  of  the  tithes 
of  a  parish,  tithe  rent-charge  in  respect  of  lands  not  in  his  occupation.  The 
plaintiff  did  not  discover  the  mistake  until  the  two  years  limited  by  6  «&  7  Wm.  4, 
c.  71  for  the  recovery  of  a  tithe  rent-cbarge  had  expired  and  the  defendants  had 
lost  their  remedy  for  the  arrears  against  the  lands  actually  chargeable : — 

ffeld^  that  there  was  no  duty  cast  on  tbe  plaintiff  in  relation  to  the  defendants 
which  made  his  delay  in  discovering  tbe  mistake  laches  on  his  part ;  and  that  he 
was  entitled  to  recover  back  the  amount  paid  as  money  paid  under  a  mistake 
of  fact. 

Special  case,  stated  by  way  of  appeal  from  the  judgment  of  the 
judge  of  the  county  court  of  Downham  in  favour  of  the  plaintiff, 
in  an  action  brought  to  recover  back  an  amount  of  tithe  commu- 
tation rent-charge  paid  to  the  defendants  as  rectors  of  the  rectory 
of  Crimplesham,  under  a  mistake  of  fact. 

The  material  facts  appearing  in  the  case  were  the  following : — 
Prior  to  Michaelmas,  1870,  certain  lands  in  the  parish  of 
Orimplesham,  in  Norfolk,  were  held  by  a  Mr.  Hodgkinson  as 
tenant.  At  Michaelmas,  1870,  the  plaintiff  succeeded  Hodgkinson 
in  his  tenancy,  except  as  to  a  part  of  the  land  called  Stanks, 
consisting  of  about  twenty-five  acres,  which  was  cut  off  and 
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thenceforward  held  separately.  The  action  was  brought  to  recover 
back  tithe  which  accrued  due  between  the  10th  of  April,  1874, 
and  the  1st  of  October,  1876,  in  respect  of  Stanks,  and  was  paid 
by  the  plaintiff  to  the  defendants. 

The  defendants  became  owners  in  possession  of  the  tithe  of  the 
parish  of  Criinplesham  on  the  10th  of  April,  1874.  The  names 
of  the  persons  for  the  time  being  occupying  the  respective 
hereditaments  subject  to  tithe  were  put  down  in  the  collecting 
book  of  the  tithe  owner's  agent^  which  was  used  by  the  collector 
at  the  tithe  audit.  When  Hodgkinson  gave  up  his  tenancy  the 
same  of  the  plaintiff  was  substituted  in  the  collecting  book  of 
the  then  collector  for  that  of  Hodgkinson  in  respect  of  all  the 
lands,  including  Stanks.  From  that  time  until  April,  1874,  the 
collector  for  the  lessees,  and  afterwards  the  collector  for  the 
defendants,  gave  notices  to  the  plaintiff,  as  an  occupier  of  lands 
in  the  parish,  to  pay  the  tithe  for  the  lands  that  appeared  by  the 
collecting  book  to  be  occupied  by  him,  without  any  knowledge  on 
his  or  their  part  that  the  plaintiff  did  not  occupy  the  land  called 
Stanks,  or  that  the  plaintiff  was  not  liable  to  pay  tithe  for  the 
same,  being  guided  simply  in  the  notices  of  audit  by  the  list 
above  mentioned. 

The  plaintiff  paid  his  tithe  according  to  the  notices,  in  ignorance 
that  the  amount  specified  in  the  notices  included  the  tithe  for 
Stanks  not  occupied  by  him.  The  tenant  of  Stanks,  who  was 
liable  under  an  agreement  with  the  landlord  to  pay  tithe,  was  not 
asked  to  pay  for  that  land  until  after  the  plaintiff,  in  April,  1877, 
accidentally  discovered  that  he  was  paying  tithe  for  land  not  in 
his  possession,  and  refused  to  pay  it  any  more. 

The  question  for  the  opinion  of  the  Court  was  whether,  under 
these  circumstances,  the  plaintiff  was  entitled  to  recover  back 
any  and  what  part  of  the  tithe  so  paid  by  him  to  the  defendants  ? 
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F.  M.  White,  Q.G.  (J.  M.  Lhyd,  with  him),  for  the  defendants. 
The  defendants  have  lost  their  remedy  against  the  lands  charge- 
able with  these  tithes,  since  6  &  7  Wm.  4,  c.  71,  ss.  81,  82  limits 
the  time  for  recovery  of  arrears  of  tithe  rent-charge  by  distress  or 
writ  of  possession  to  two  years.  The  plaintiff  ought  to  have  known 
the  facts,  and  his  laches  has  altered  the  position  of  the  defendants. 
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80  as  to  debar  him  from  recovering  from  them  the  money  he  haa 
paid :  Freeman  y.  Jeffries  (1) ;  Cocks  y.  Masterman.  (2) 
A.  WiUsy  Q.C.,  for  the  plaintiff^  was  not  called  on. 

FoLLOGE^  B.  I  agree  in  the  decision  arrived  at  by  the  county 
court  judge  in  favour  of  the  plaintifif.  If  the  mistake,  which  was 
common  to  both  parties,  had  been  discovered  within  a  certain 
time  after  the  payment  the  defendants  could  have  obtained  the 
tithe  from  the  tenant.  The  fact  that  the  mistake  was  not 
discovered  in  time  prevents  this,  and  so  alters  the  position  of  the 
defendants ;  but  there  is  no  conduct  on  the  part  of  the  plaintiff 
such  as  would  disentitle  him  from  recovering  in  this  action.  In 
Cocks  V.  Masterman  (2)  the  ground  of  the  decision  was  that  the 
banker  should  bear  the  loss,  because  he  had  not  done  that  which 
bankers  are  bound  to  do,  given  notice  of  the  forgery  of  the 
cheque  when  it  became  due.  This  and  other  similar  cases  proceed 
upon  the  ground  of  some  mutual  relation  between  the  parties 
creating  a  duty  on  the  part  of  the  plaintiff,  breach  of  which 
disentitles  him  from  recovering.  No  such  state  of  facts  exists 
here,  and  the  plaintiff,  having  paid  the  money  under  a  mistake 
of  fact,  is  entitled  to  recover  it  back. 


Hawkins,  J.,  concurred. 


Judgment  for  the  plaintiff . 


Solicitor  for  plaintiff:  W.  B.  Brooks,  for  E.  M.  Beloe,  King's 
Lynn. 

Solicitors  for  defendants :  Jenmngs^  White  db  Co. 

(1)  Law  Rep.  4  Ex.  189.  (2)  9  B.  &  C.  902. 
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CORKY  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY.  1880 

BaHway  Company — LiahHity  to  fence  agaimt  adjoining  Lands — Railways  ' 

Clauses  Consolidation  Act,  1845  (8  A  9  Viet,  c  20),  s.  6ft— /w/tiry  to  Cattte      C.  P.  D. 
— Otimer  releasing  Bight  to  accommodation  Works — Rights  of  Occupier, 

The  plaintiff  ia  1846  became  tenant  from  year  to  year  of  land  belonging  to 
one  G.  In  1847,  the  defendants,  a  railway  company,  acquired  part  of  the  land 
in  the  exercise  of  their  statutory  powers,  and  by  arrangement  with  G.  paid  him 
oompenfiation  in  lieu  of  all  accommodation  workF,  including  the  right  to  have 
his  land  fenced  from  the  railway,  G.  releasing  the  defendants  from  their  statutory 
obligation  in  that  respect.  The  defendants,  however,  made  a  sufficient  fence 
(oonsistiDg  of  posts  and  rails,  a  ditch,  and  a  quickset  hedge)  between  the  railway 
and  the  land  so  occupied  by  the  plaintiff,  but  neglected  to  keep  up  the  posts  and 
nila,  and  in  consequence  of  their  defective  and  dangerous  condition  a  cow  be- 
loDgtng  to  the  plaintiff,  in  1879,  whilst  the  plaintiff  so  continued  in  the  occupation 
of  the  land,  fell  into  the  ditch  and  was  killed : — 

Hdd,  that  the  defendants  were  liable,  for  that  their  arrangement  with  the 
owner  did  not  exonerate  them  from  their  liability  under  the  Railways  Clauses 
Act  (8  &  9  VicL  c.  20)  s.  68,  to  maintain  the  fence  and  ditch  for  the  benefit  of  the 
occopier,  and  so  as  to  prevent  his  cattle  from  straying  from  the  land. 

Case  stated  by  the  jndge  of  tlie  County  Court  at  Yeovil. 

1.  This  action  is  brought  by  the  plaintiff  to  recover  301. 
damages  for  the  loss  of  a  cow,  the  property  of  the  plaintiff,  which 
loBB  was  caused  by  the  defective  and  dangerous  state  of  the  fences 
of  the  defendants  separating  the  railway  of  the  defendants  in  the 
parish  of  Over  Compton,  Dorset,  from  a  close  of  land  in  the 
oocapation  of  the  plaintiff  in  the  parish. 

4.  The  plaintiff  is  tenant  from  year  to  year  to  John  Goodden 
or  bis  trustees  of  a  farm  called  Lower  Farm.  He  became  tenant 
thereof  from  year  to  year  at  some  time  prior  to  the  making  of 
the  conveyance  hereinafter  mentioned,  and  he  has  occupied  on 
the  same  terms,  as  a  tenant  from  year  to  year,  down  to  the 
present  time. 

5.  One  of  the  fields  forming  the  farm  of  the  plaintiff  abuts  on 
lands  belonging  to  the  defendants,  through  which  lands  the  de- 
fendants' railway  is  constructed.  Between  the  fields  of  the  plaintiff 
and  the  lands  of  the  defendants  there  exists  a  ditch.  Between 
the  ditch  and  the  railway  there  was  and  is  a  sufficient  fence  to 
prevent  animals  from  straying  on  the  railway  itself. 
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18^0  6.  On  the  afternoon  of  the  20th  of  July,  1879,  one  of  the 

OoBBT  plaintiff's  cows  which  on  the  morning  of  the  same  day  had  been 

Gbeat  ^^^^  ^^^^^  ^^^  ^^  health  in  the  field  was  found  dead  in  the  ditch. 

Wkstmn  At  the  place  where  the  cow  was  found  the  ditch  is  four  feet  six 

Railway  Co,  . 

inches  wide  at  the  top  and  one  and  a  half  feet  wide  at  the  bottom, 
and  about  six  feet  deep,  and  was  partially  overgrown  with  brambles 
growing  in  the  two  sides  of  the  ditch.  The  death  of  the  cow 
resnlted  from  its  haying  fallen  into  the  ditch,  and  being  unable  to 
extricate  itself.  • 

7.  The  ditch  was  made  by  the  defendants  at  the  time  of  the 
construction  of  their  railway  in  or  about  1846 ;  and  it  had  been 
cleared  out  by  the  defendants  from  time  to  time,  but  not  for  the 
last  three  years.  When  the  ditch  was  made  by  the  defendants 
they  erected  a  post-and-rail  fence  between  it  and  the  field  of  the 
plaintiff;  but,  after  a  thorn  hedge  which  the  defendants  had 
planted  on  the  side  of  the  ditch  nearest  the  railway  had  gro¥m  up, 
the  post-and-rail  fence  was  allowed  to  rot  away;  and  it  has 
ceased  to  exist  for  many  years.  The  ditch  was  on  the  20th  of 
July,  1879,  in  such  a  defective  condition  as  to  be  dangerous  to 
cattle  placed  in  the  field  of  the  plaintiff;  and  the  death  of  the 
cow  was  occasioned  by  the  defective  and  dangerous  condition 
of  the  ditch.  There  was  no  evidence  that  any  similar  accident 
had  ever  before  occurred,  or  that  any  complaint  had  been  made 
to  the  defendants  of  the  condition  of  the  ditch,  or  that  they 
had  ever  been  called  upon  to  fence  it  from  the  field  of  the 
plaintiff. 

9.  The  defendants  tendered  in  evidence  a  conveyance  dated  the 
14th  of  December,  1846,  from  John  Goodden  and  his  trustees  of 
the  land  required  for  the  defendants'  railway  at  the  place  in 
question,  with  a  receipt  and  plan  indorsed  thereon  shewing  the 
land  acquired  by  the  company. 

10.  The  defendants  also  tendered  in  evidence  an  indenture 
of  release,  also  dated  the  14th  of  December,  1846,  and  made 
between  Lord  Portman  and  Sir  W.  C.  Medlycott  of  the  first 
part,  John  Goodden  of  the  second  part,  and  the  defendants  of  the 
third  part. 

11.  The  judge  held  that  the  above-mentioned  conveyance  and  the 
plan  and  indorsement  thereon,  and  the  above-mentioned  indenture 
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d  release  were  not  admissible  in  evidence  on  behalf  of  the  de-        I88O 
fendants,  and  he  rejected  them  accordingly,  and  gave  judgment       Gobby 
for  the  plaintiff  on  the  ground  that  the  defendants,  having  made    '  q^^^ 
the  ditch  for  the  purposes  of  their  railway,  and  having  been  in     Western 
possession  of  it  ever  since,  were  bound  to  fence  and  maintain  it  m 
SQch  a  manner  that  it  should  not  be  dangerous  to  cattle  using 
the  adjoining  land,  and  in  fact  that  it  was  dangerous  to  such 
caftle. 

12.  Either  party  was  to  be  at  liberty  to  refer  to  the  convey- 
ance and  release  above-mentioned,  and  to  the  plan  and  receipt 
indorsed  on  the  said  conveyance  atid  release  (subject  to  the 
opinion  of  the  Court  as  to  their  admissibility  in  evidence),  and  to 
any  of  the  special  Acts  relating  to  the  defendants'  railway. 

The  questions  for  the  Court  were, — 1.  Whether,  on  proof  of 
the  above-mentioned  facts,  the  plaintiff  was  entitled  to  judg- 
ment for  30Z.,  the  value  of  the  cow.  2.  Whether  the  above- 
mentioned  conveyance  and  release  ought  to  have  been  admitted 
in  eyidenee. 

£.  8.  Wright^  for  the  defendants.  Apart  from  the  liability 
imposed  upon  them  by  the  statute  8  &  9  Yict.  c.  20,  there  was  no 
obligation  on  the  company  to  fence  the  ditch  in  question,  it  not 
bdng  so  near  to  a  highway  as  to  make  it  dangerous  to  the  public. 
By  8.  68  of  that  Act  it  is  enacted  that  '^  the  company  shall  make 
and  at  all  times  thereafter  maintain  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of  lands  adjoining  the 
railway,  that  is  to  say  "  (amongst  others),  "  sufficient  posts,  rails, 
hedges,  ditches,  mounds,  or  other  fences,  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  from  trespass  or  the  cattle  of  the 
owners  or  the  occupiers  thereof  from  straying  thereout  by  reason 
of  the  railway ;  and  such  posts,  rails,  and  other  fences  shall  be 
made  forthwith  after  the  taking  of  any  such  lands,  if  the  owners 
hereof  shall  so  require,  and  the  said  other  works  as  soon  as 
conveniently  may  be."  And  there  is  a  proviso  that  the  company 
**  shall  not  be  required  to  make  any  accommodation  works  with 
respect  to  which  the  owners  and  occupiers  of  the  lands  shall  have 
agreed  to  receive  and  shall  have  been  paid  compensation  instead 
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1880  of  the  making  them."  By  the  indenture  which  was  offered  in 
CoBBT  evidenoe  at  the  trial,  the  land  in  question  (amongst  others)  was 
Great  conveyed  to  the  company  in  consideration  of  1863Z.  ISs. ;  and  the 
_^""™-  grantors  declared  that  such  sum  was  in  full  satisfaction  and 
recompense  for  the  value  of  the  hereditaments  so  conveyed,  and 
in  full  compensation  for  any  damage  sustained  or  to  be  sustained 
by  them,  their  heirs  or  assigns,  by  reason  of  the  severing  or 
dividing  snch  lands,  and  also  for  and  on  account  of  any  loss  or 
inconvenience  which  they,  their  heirs  or  assigns,  might  sustain  by 
reason  of  the  execution  of  all  or  any  of  the  said  Acts,  &c.,  **  and 
also  for  all  right,  title,  or  claim  to  have  any  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences  or  works  made  or  maintained  by 
the  company  for  separating  the  lands  taken  for  the  use  of  the 
railway  from  the  adjoining  lands  not  taken,  and  protecting  such 
lands  from  trespass  or  the  cattle  of  the  owners  or  occupiers  thereof 
from  straying  thereout." 

Having  in  1847  compensated  the  landlords  in  respect  of  all 
damages  that  might  result  from  insufficient  fencing,  the  company 
cannot  at  this  distance  of  time  be  under  any  liability  to  the 
tenant,  who  must  be  assumed  to  have  consented  to  continue  in  the 
occupation  of  the  land  as  it  stood.  Under  ss.  119 — 122  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c  18),  the 
compensation  payable  to  a  person  who  is  in  occupation  of  the  land 
as  tenant  from  year  to  year,  is  limited  to  the  extent  of  his  interest, 
that  is,  one  year  and  the  period  required  for  a  notice  to  quit :  Ex 
parte  Farhw^  (1) ;  Ex  parte  Palmer  (2) ;  Syers  v.  Metropolitan 
Board  of  Works.  (3)  It  never  could  have  been  intended  that  a 
more  extensive  right  should  be  acquired  by  a  tenant  from  year  to 
year  under  this  statute.  At  the  time  the  fence  in  question  was 
made  it  was  sufficient  for  the  protection  of  the  plaintiff's  land :  the 
company  were  under  no  obligation  to  fence  as  against  him  in 
perpetuity.  When  they  obtained  the  release  from  the  landlord 
they  were  absolved  from  all  further  liability  as  soon  €ls  they  had 
put  up  a  fence  of  sufficient  durability  to  fence  as  against  the 
plaintiff  during  his  term.  The  landlord  could  only  grant  to  a 
new  tenant  such  rights  as  he  himself  possessed. 

(1)  2  B.  &  Ad.  341.  (2)  9  Ad.  &  E.  463. 

(3;  36  L.  '1\  277. 
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Petheram,  Q.O.,  for  the  plaintiff.    The  right  of  a  tenant;  to        1880 
have  his  land  fenced  as  against  the  railway  is  not  the  subject  of      Ooimr 
compensation  at  all  under  this  Act.    He  would  be  entitled  at  any      ^  ^' 
time  to  apply  for  a  mandamus  to  compel  the  company  to  fence.     Wbsterk 
Nothing  having  occurred  to  deprive  the  plaintiff  of  that  right,  it 
exists  to  the  present  time.    But,  apart  from  the  statute,  the  fence 
(including  a  ditch,  hedge,  posts  and  rails)  belongs  to  the  defendantF. 
They  originally  made  it,  and  they  have  always  until  recently 
repaired  and  maintained  it.    This  is  conclusive  as  to  the  plaintiff's 
right  to  have  it  continued :  Lawrence  v.  Jenkins.  (1) 

WrigJUf  in  reply. 

Denman,  J.  I  think,  taking  into  consideration  the  evidence 
which  the  county  court  judge  rejected,  but  which  we  have  now 
before  us  by  consent,  his  decision  was  correct  and  his  judgment 
must  be  affirmed.  The  facts  are  thesa  When  the  railway  was 
first  formed  the  company,  being  bound  under  the  Act  of  Parlia- 
ment to  make  a  sufficient  fence  for  separating  the  land  taken  for 
the  use  of  the  railway  from  the  adjoining  lands  not  taken,  and 
protecting  such  lands  from  trespass  or  the  cattle  of  the  owners  or 
the  occupiers  thereof  from  straying  thereout  by  reason  of  the 
railway,  cut  a  ditch  and  planted  a  quickset  hedge  on  their  own 
side  of  the  ditch.  That,  though  sufficient  when  the  quickset 
hedge  grew  up  to  protect  the  railway  from  trespass,  was  not 
sufficient  to  prevent  cattle  from  straying  from  the  adjoining  land, 
and  the  company  accordingly  put  up  posts  and  rails  on  the  outer 
edge  of  the  ditch,  and,  as  we  must  assume  from  the  statements  in 
the  case,  upon  their  own  land.  These  posts  and  rails  in  the 
course  of  time  through  neglect  to  keep  them  repaired  rotted 
away,  eo  that  the  ditch  became  dangerous  to  cattle  placed  in  the 
plaintiff's  field;  and,  as  the  case  finds,  the  death  of  the  plain tifi's 
cow  was  occasioned  by  the  defective  and  dangerous  condition  of 
the  ditch.  I  gather  from  the  case  that  one  of  the  sources  of 
danger  arose  from  the  sides  of  the  ditch  becomipg  overgrown 
with  brambles  which  so  obscured  it  as  to  make  it  a  sort  of  trap. 
Practically,  therefore,  the  question  is  reduced  to  this,  whether  the 
death  of  the  cow  was  caused  by  the  absence  of  the  posts  and  rails, 

(1)  Uw  Kep.  8  Q.  B.  274. 
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1880        and  whether  the  company  are  liable  for  not  maintaining  them. 
OoBBT      It  is  conceded  that  the  company  did  not  maintain  the  posts  and 
GuBAT      rails,  though  they  occasionally  cleansed  the  ditch.    What,  then, 
Westehn     ^as  their  duty  ?    It  appears  to  me  that  it  was  their  duty,  under 
8.  68  of  the  Bailways  Clauses  Consolidation  Act,  1815,  to  make 
and  to  maintain  a  sufiGeient  fence  to  protect  the  cattle  of  the 
owner  or  occupier  of  the  lands  adjoining  their  railway  from 
straying  thereout.  .   They  have  clearly  failed  to  perform  that 
duty,  and,  unless  there  is  something  in  the  proviso  at  the  end  of 
8.  68,  which  has  been  relied  upon  by  Mr.  Wright,  to  absolve  them 
from  its  performance,  they  are  responsible  for  the  breach  of  tiiat 
duty.      The  proviso  is  as  follows: — ** Provided  always  that  the 
company  shall  not  be  required  to  make  such  accommodation 
works  in  such  a  manner  as  would  prevent  or  obstruct  the  working 
or  using  of  the  railway,  nor  to  make  any  accommodation  works  with 
respect  to  which  the  owners  and  occupiers  of  the  lands  shall  have 
agreed  to  receive  and  shall  have  been  paid  compensation  instead 
of  the  making  them."    It  was  argued  on  behalf  of  the  defendants 
that  the  indentures  of  the  14th  of  December,  1846,  prevented  the 
plaintiff  from  having  a  right  of  action  for  the  loss  of  his  cow, 
because  at  the  time  the  fence  was  made  the  owner  of  the  land  had 
received  compensation  and  had  released  the  company  from  the 
obligation  to  fence  as  against  him ;  and  that  any  right  of  a  tenant 
from  year  to  year  to  have  the  fence  made  and  maintained  by  the 
company  would  not  in  any  event  be  more  extensive  than  the  right 
of  a  tenant  to  compensation  for  the  compulsory  taking  of  his  land 
under  the  Lands  Clauses  Consolidation  Act,  1845.     I  think  this 
argument  cannot  prevail  against  the  plain  words  of  the  68th 
section.    It  seems  to  me  to  be  unjust  to  deprive  the  plaintiff  of 
his  remedy  for  damage  caused  by  the  company's  neglect  in  regard 
to  the  fence,  because  they  have  compensated  his  landlord  for  the 
release  of  his  rights  in  that  respect.    This  is  a  defence  which 
the  company  were  bound  to  make  out  clearly.    They  have  failed 
to  do  so,  and  therefore  I  think  the  judgment  of  the  county  court 
should  be  affirmed. 

LiNDLEY,  J.   I  am  of  the  same  opinion.  The  question  presented 
for  our  decision  in  this  case  is  by  no  means  free  from  difficulty. 
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We  are  not  informed  whether  the  post-and-rail  fence  was  made       1880 
by  the  railway  company  in  pursnance  of  the  Railways  Glauses      cIobut 
Coosolidation  Act.  The  Act,  however,  imposed  upOn  the  company      q^^j, 

the  daty  of  patting  up  a  sufficient  fence  for  separating  the  land  Wkstbrk 

Railway  Co. 

taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  from  trespass,  or  the  cattle  of 
the  owners  or  the  occupiers  thereof  from  straying  thereout  by 
reason  of  the  railway.  We  may,  therefore,  I  think,  assume  that  the 
fence  in  question  was  made  in  performance  of  that  statutory  duty. 
Look  at  the  position  of  the  plaintiff,  then.  He  was  the  occupier 
as  tenant  from  year  to  year  of  the  land  adjoining  the  railway,  and 
as  such  was  entitled  to  have  a  sufficient  fence  to  prevent  his  cattle 
from  straying.  He  never  lost  that  right  by  the  acceptance  of 
compensation*  The  company  having  at  the  time  they  took  their 
land  made  a  proper  and  sufficient  fence,  he  could  require  nothing 
more.  But,  being  entitled  to  have  the  fence  made,  he  had  a 
right  to  have  it  kept  in  an  efficient  state.  For  how  long  ?  Not, 
it  is  said,  as  long  as  his  tenancy  might  last,  but  only  until  the 
period  had  elapsed  during  which  he  had  a  legal  right  to  remain 
in  the  occupation  of  the  land  as  such  tenant,  as  against  his 
landlord ;  for,  that  he  could  have  no  better  or  larger  right  than 
coaid  be  acquired  by  any  succeeding  tenant  who  might  come  in 
after  the  landlord  had  received  compensation  and  had  released 
the  company  from  the  performance  of  their  statutory  duty.  That 
undoubtedly  raises  a  very  difficult  question.  But,  upon  the  best 
consideration  that  I  can  bring  to  the  matter,  I  think  it  would  be 
straining  the  words  of  the  statute  to  hold  that  an  occupier  who 
had  a  right  to  have  his  land  protected  by  a  fence  has  lost  that 
right  by  reason  of  an  agreement  made  by  his  landlord  with  the 
company  to  abstain  from  enforcing  the  obligation  imposed  upon 
them  by  the  statute.  I  see  nothing  in  this  case  to  deprive  the 
plaintiff  of  the  benefit  which  the  statute  intended  to  confer  upon 
him.  The  case  of  Lawrence  v.  Jenkins  (1)  turned  upon  the 
prescriptive  right  to  have  the  fences  kept  up.  This  is  a  right 
referable  entirely  to  the  statute.  I  think  the  indentures  ought  to 
have  been  admitted.  Having  them  before  us,  the  conclusion  I 
come  to  is  that  this  appeal  should  be  dismissed,  with  costs ;  but, 

(1)  Law  Bep.  8  Q.  B.  277. 
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OoMiT       ^^  think  the  defendants  should  have  leave  to  appeaL 

Bailwat  Ca 
o"p^D  Sohcitors  for  plaintiff :   Warry,  Bohins,  db  Burffes,  for  Messrs. 

Ffooks,  Sherborne^  Dorset. 

Solicitor  for  defendants :  12.  B,  Nelson. 


Dee.  20.  THE  ATTORNEY-GENERAL  v.  THE  EDISON  TELEPHONE 


Ex^  p,  COMPANY  OF  LONDON  (Limitbd).  ; 

Tdeffraph-^TeJephone^Postmaster-Oenerdl^Tdegraph  Acts^  1863  (26  <£;  27 
Vict  c.  112),  8.  3 ;  1868  (31  <fc  32  Vid.  c.  110) ;  and  1869  (32  <fe  33  Vict, 
c.  73),  88,  3,  4,  5,  6. 

Edison's  telephone,  for  which  patents  were  granted  in  1877  and  1878,  consists 
of  a  transmitter,  a  wire,  and  a  receiver.  When  sounds  are  spoken  into  the 
transmitter,  electiic  currents  of  varying  intensity  pass  along  the  wire,  so  that 
correspondiDg  or  equivalent  sounds  are  heard  at  the  receiver,  and  two  persons  at 
a  distance  can  thus  converse  with  one  another.  A  company  leased  these  tele- 
phones to  subscribers  at  yearly  rents  which  produced  a  profit  to  the  company, 
and  arranged  the  wires  so  that  subscribers  could  converse  with  one  another  when 
put  into  communication  by  a  servant  of  the  company : — 

ffeldf  that  Edison*s  telephone  was  a  "  telegraph  "  within  the  meaning  of  the 
Telegraph  Acts,  1863  and  1869,  although  the  telephone  was  not  invented  or 
contemplated  in  1869. 

Htld,  also  that  a  conversation  through  the  telephone  was  a  "  message,**  or  at  all 
events  a  '*  communication  transmitted  by  a  telegraph,'*  and  therefore  a  "  telegram  " 
within  the  meaning  of  those  Acts ;  and  that  since  the  company  made  a  profit 
out  of  tho  rents,  conversations  held  by  subscribers  through  their  telephones  were 
infriogements  of  the  exclusive  privilege  of  traDsmittiug  telegrams  granted  to  the 
Postmaster- General  by  the  Act  of  1869,  and  were  not  within  the  exceptions 
mentioned  in  s.  5. 

INFORMATION.  The  facts  and  arguments  appear  in  the  j  adgment. 

Sir  H.  James,  AG.,  Sir  F.  Eersehell,  8.G.,  E.  E.  Kay,  Q.C., 
C.  T.  Simpsoii,  W.  W.  Karslahe,  and  Moulton,  for  the  Crown. 

Benjamin,  Q.O.,  B.  E.  Webster,  Q.C.,  and  Cozens-Hardy,  for  the 
defendants.  .    . 

Cur.  adv.  wit. 
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1880.  Dec.  20.    The  judgment  of  the  Court  (Pollock,  B.,  and       1880 

Stephen,  J.)  was  read  by  Attobmet 

Stephen,  J.    This  was  an  information  filed  by  the  Attorney-         v. 

General  against  the  Edison    Telephone  Company  of    London  tsj^^^b 

(Limited),  and  heard  before  my  Brother  Pollock  and  myself  on    Company 
^  ''  "^  ^  OF  London. 

the  29tb  of  November  and  four  following  days.    The  facts  were        — 
not  in  dispute,  and  they  were  as  follows: — 

The  defendant  company  was  formed  in  August,  1879,  for  the 
purpose  of  working  two  patents  granted  to  Mr.  Edison,  namely, 
one  on  the  30th  of  July,  1877,  **  for  the  invention  of  improve- 
ments in  instruments  for  controlling  by  sound  the  transmission  of 
electric  currents,  and  the  reproduction  of  corresponding  sounds  at 
a  distance ;"  and  the  other,  on  the  15th  of  June,  1878,  "  for  the 
invention  of  improvements  in  telephones  and  apparatus  employed 
in  electric  circuits."  The  nature  of  the  instruments  patented, 
and  the  manner  in  which  they  are  used  by  the  company  are  as 
foUows :  The  telephonic  apparatus  consists  of  three  parts,  namely 
—first,  an  instrument  called  a  transmitting  instrument,  into 
vhich  a  person  speaks:  secondly,  an  ordinary  telegraphic  wire 
through  which  an  electric  current  passes ;  thirdly,  an  instrument 
called  a  receiving  instrument,  at  which  another  person  hears 
flonnds.  The  transmitting  instrument  consists  of  a  mouthpiece, 
into  which  the  person  using  the  instrument  speaks ;  a  tjrmpanum 
or  disc,  which  vibrates  under  the  impulse  of  the  words  spoken ; 
and  a  substance  brought  into  the  lightest  possible  contact  with 
the  tympanum,  and  also  brought  into  relation  with  the  electric 
wire,  the  nature  of  which  substance  is  such,  that  the  vibrations 
of  the  tympanum  are  by  its  means  represented  by  variations  in 
the  electric  current  in  the  wire.  The  wire  is  exactly  like  any 
other  telegraphic  wire.  The  receiving  instrument  consists  of  a 
cylinder  of  chalk,  which  is  damped  by  some  chemical  liquid,  and 
is  capable  of  being  made  to  revolve  by  clock-work ;  a  metal  disc 
which  touches  the  cylinder  of  chalk ;  and  a  tympanum.  When 
the  apparatus  is  to  be  used,  the  chalk  cylinder  is  made  to  revolve, 
whereby  friction  is  produced  between  the  surface  of  the  cylinder 
and  the  disc  which  touches  it.  The  electric  current  passes  from 
the  wire  into  the  chalk,  and  as  it  passes  decomposes  a  part  of  the 
liquid,  by  which  the  chalk  is  moistened.    The  amount  of  decom- 
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position  is  greater  or  less  according  to  the  variations  prodaced  in 
the  current  by  the  vibrations  of  the  tympanum  at  the  transmitting 
end.  The  decomposition  of  the  fluid  varies  the  degree  of  friction 
between  the  chalk  cyliader  as  it  revolves  and  the  metal  dise 
appUed  to  it.  These  variations  are  represented  by  vibrations  in 
the  metal  disc,  and  these  vibrations  cause  the  tympanum  at  the 
receiving  end  to  vibrate  in  correspondence  with  the  vibrations  of 
the  tympanum  at  the  transmitting  end,  and  so  to  emit  sounds 
equivalent  to  those  which  are  uttered  at  the  transmitting  end. 
The  sounds  so  reproduced  differ  from  the  sounds  uttered  by  the 
speaker,  but  they  reproduce  these  sounds  with  such  precision  and 
completeness,  that  the  voices  of  different  speakers  at  the  trans- 
mitting end  can  be  recognised  and  distinguished  from  each  other 
at  the  receiving  end.  This  account  of  the  apparatus  used  by  the 
Telephone  Company  would,  of  course,  be  altogether  incomplete 
for  scientific  purposes,  but  it  is,  we  think,  sufficient  for^the  purpose 
of  explaining  our  judgment. 

We  must  now  state  the  manner  in  which  the  apparatus  de- 
scribed is  used  by  the  company.  They  have  a  central  office  in 
Queen  Victoria  Street,  called  the  Central  Exchange.  They  have 
also  district  offices  in  various  parts  of  London  called  District 
Exchanges,  and  from  the  District  Exchanges  wires  run  to  the 
houses  or  offices  of  subscribers  in  the  neighbourhood.  At  each, 
exchange,  district  or  central,  is  an  instrument  called  a  switch 
board,  by  which  any  two  wires  running  from  that  exchange  can 
be  connected  with  each  other.  The  switch  board  is  an  instrument 
well  known  in  telegraphic  operations,  and  is  constructed  as 
follows:  The  wires  running  to  the  place  where  it  is  kept  are 
brought  down  in  front  of  the  switch  board  in  a  vertical  direction 
and  parallel  to  each  other.  Behind,  but  not  in  contact  with  them, 
are  horizontal  wires.  If  it  is  desired  to  connect  any  two  of  the 
vertical  wires,  a  metal  peg  is  pushed  through  a  hole  in  each  of  the 
vertical  wires  to  be  connected  till  the  peg  touches  the  horizontal 
wire  running  between  and  behind  the  vertical  wire.  The  electric 
current  in  the  first  vertical  wire  then  passes  down  the  peg  put 
through  that  wire,  along  the  horizontal  wire,  up  the  peg  passed 
through  the  second  vertical  wire,  and  along  the  second  wire.  If 
a  subscriber,  A.  wishes  to  communicate  with  another  subscriber, 
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B.9  the  process  is  as  follows :  A.  first  attracts  the  attention  of  a 
servant  of  the  companji  stationed  at  the  District  or  Central 
Exchange^  as  the  case  may  be.  He  does  this  by  pushing  a 
button,  by  means  of  which  an  electric  current  lifts  a  spring,  which 
keeps  in  position  a  small  metal  shutter,  covering  a  number  corre- 
sponding to  A/s  name.  The  shutter  falls.  The  servant  upon 
this  sees  A.'s  number,  and  connects  his  own  receiving  instrument 
with  A.'s  wire.  A.  thereupon  names  the  person  to  whom  he  wishes 
to  speak,  namely,  B.  The  servant  puts  A.'s  wire  in  communica- 
tion vith  B.'s  wire,  and  shuts  the  shutter  which  had  been  opened, 
and  A.  and  B.  converse.-  When  their  conversation  is  over,  one  or 
both  pushes  his  button  and  causes  his  shutter  to  fall,  upon  which 
the  servant  disconnects  the  wires. 

If  the  subscribers'  wires  are  each  connected  with  the  same 
District  Exchange,  the  words  spoken  pass  over  three  separate 
wires,  or  portions  of  wire,  which  may  belong  to  three  different 
people,  namely,  A.'s  wire,  which  may  belong  to  or  be  rented  by 
A.,  the  small  length  off  wire  on  the  switch  board,  which  belongs 
to  the  company,  and  B.'s  wire,  which  may  belong  to  or  be  rented 
by  B.  If  A.  and  6.  have  to  communicate  through  the  Central 
Exchange,  the  words  spoken  would  pass  over  five  separate  portions 
of  wire,  namely — first,  A.'s  wire,  to  the  District  Exchange,  with 
which  A.  communicates ;  second,  the  company's  trunk  wire  from 
the  District  Exchange  to  the  Central  Exchange ;  third,  the  small 
portion  of  wire  on  the  switch  board  at  the  Central  Exchange  ^ 
fourth,  the  company's  trunk  wire  between  the' Central  Exchange 
and  the  District  Exchange,  with  which  B.  communicates ;  and, 
fifth,  B.'s  wire  to  the  District  Exchange,  with  which  B.  communi- 
cates. Of  these  numbers,  2,  8,  and  4  belong  exclusively  to  the 
company.  No.  1  may  belong  to  or  be  rented  by  A.,  and  No.  5 
by  B.  Agreements  are  made  between  the  company  and  its  sub- 
scribers, by  which  the  wire  and  the  telephonic-  apparatus  necessaiy 
for  working  it  are  leased  to  the  subscriber  at  a  rent  in  consideration 
of  which  the  company  contract,  among  other  things,  that  they 
will,  *^  Upon  request  made  through  the  said  telephone  at  any  time 
daring  the  continuance  of  this  agreement,  between  the  hours  of 
9  A.M.  and  6  p.m.,  Sundays  excepted,  put  the  lessee  in  telephonic 
communication  with  the  telephone  of  any  other  subscriber  to  the 
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said  exchange  whose  wire  is  free."  The  rents  are  so  calccdated  as 
to  leave  a  profit  for  the  company  after  paying  the  expenses  of 
maintenance,  &c. 

The  information  charges  that  the  use  in  this  manner  of  the 
apparatus  described  is  an  infringement  of  the  exclasive  privilege 
of  the  Postmaster-General  as  to  the  transmission  of  telegrams. 
We  must  now  consider  what  that  privilege  is.  It  is  created  by 
the  4th  section  of  the  Telegraph  Act,  1869  (32  &  33  Vict.  c.  73), 
in  these  words :  **  The  Postmaster-General . .  •  shall . . .  have  the 
exclusive  privilege  of  transmitting  telegrams  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  • . .  and  shall  also  within 
that  kingdom  have  the  exclasive  privilege  of  performing  all  the 
incidental  services  of  receiving,  collecting,  or  delivering  telegrama 
except  as  hereinafter  provided."  The  3rd  section  defines  the 
words  employed  as  follows:  ''The  term  'telegram'  shall  mean 
any  message  or  other  communication  transmitted  or  intended 
for  transmission  by  a  telegraph.  The  term  '  telegraph '  shall,  in 
addition  to  the  meaning  assigned  to  it  in  the  Telegraph  Act,  1863, 
mean  and  include  any  apparatus  for  transmitting  messages  or 
other  communications  by  means  of  electric  signals."  The  Tele- 
graph Act  of  1863  defines  "telegraph"  thus:  "The  term 
'telegraph'  means  a  wire  or  wires  used  for  the  purpose  of 
telegraphic  communication,  with  any  casing,  coating,  tube  or 
pipe  enclosing  the  same,  and  any  apparatus  connected  therewith 
for  the  purpose  of  telegraphic  communication." 

Putting  these  enactments  together,  and  substituting  the 
definitions  given  for  the  words  defined,  the  material  part  of  s.  4 
of  the  Act  of  1869  will  stand  thus :  "  The  Postmaster-General 
shall  have  the  exclusive  privilege  of  transmitting  messages  or 
other  communications  transmitted,  or  intended  for  transmission, 
by  any  wire  or  wires  used  for  the  purpose  of  telegraphic 
communication,  with  any  casing,  coating,  tube,  or  pipe  inclosing 
the  same,  and  any  apparatus  connected  therewith  for  the  purpose 
of  telegraphic  communication,  or  by  any  apparatus  (other  than 
such  wire)  for  transmitting  messages  or  other^  communications  by 
means  of  electric  signals."  In  simpler  language,  the  Postmaster- 
General  is  to  have  the  exclusive  privilege  of  transmitting  messages 
or  other  communications  by  any  wire  and  apparatus  connected 
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therewith  used  for  telegraphic  communication,  or  by  any  other  ap- 
paratus for  transmittingmeasagesor  other  communications  by  means 
of  electric  signals.  The  result  of  the 'definition  seems  to  be  that 
any  apparatus  for  transmitting  messages  by  electric  signals  is  a 
telegraph,  whether  a  wire  ia  used  or  not,  and  that  any  apparatus, 
of  which  a  wire  used  for  telegraphic  communication  is  an  essential 
part,  is  a  telegraph,  whether  the  communication  is  made  by 
electricity  or  not.  It  would  include,  on  the  one  hand,  electric 
signals  made,  if  such  a  thing  were  possible,  from  place  to  place^ 
through  the  earth  or  the  air :  and  on  the  other,  a  set  of  common 
bells,  worked  by  wires  pulled  by  the  hand,  if  they  were  so  arranged 
as  to  constitute  a  code  of  signals.  By  s.  6  of  the  Act  of  1869, 
^  any  company,  corporation,  or  person  who  transmits,  or  aids,  or  is 
concerned  in  transmitting  any  telegram  in  contravention  of  the 
exclusive  privilege"  above  referred  to  is  rendered  liable  to  a 
penalty  of  51,  for  every  such  offence.  Penalties  are  not  asked  for 
by  this  information,  but  the  allegation  made  by  it  is  that  an  offence 
has  been  committed,  and  the  question  for  our  determination  is, 
whether  this  is  or  is  not  the  case. 

The  case  for  the  Crown  is  that  every  such  conversation  as  the 
one  which  we  have  supposed  to  take  place  between  A.  and  B.  is  a 
**  message  or  other  communication  transmitted  by  wire  used  for 
the  purpose  of  telegraphic  communication  with  certain  apparatus 
(namely,  a  transmitting  and  a  receiving  instrument)  connected 
therewith  for  the  purpose  of  telegraphic  communication;"  and 
that  whenever  such  a  conversation  takes  place  the  speakers  and 
the  company,  by  their  servant,  transmit,  and  that  the  company,  at 
all  events,  aid  and  are  concerned  in  transmitting  such  a  message 
or  communication.  More  particularly,  it  was  argued  that  every 
member  of  this  definition  is  satisfied  by  such  a  conversation  so 
carried  on.  The  conversation  must  be  a  communication,  even  if 
the  word  *^  message  "  is  less  appropriate.  It  is  '^  transmitted  "  or 
sent  through  a  wire  used  for  the  purpose  of  communication,  and 
that  communication  is  telegraphic  according  to  the  common  use 
of  language,  though  it  involves  no  writing.  The  various  a£Sdavits 
filed  give  a  complete  history  of  the  word  **  telegraph,"  and  shew 
that  from  the  first  invention  of  semaphores  till  within  the  last  few 
years  no  contrivance  of  the  sort  did  literally  write  at  a  distance. 
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Attobnbt    "^y  sigJiftls  perceptible  sometimes  by  the  sense    of  sight   and 

GsMBBAL     sometimes  by  the  sense  of  hearing,  conveyed  inteUigence  to  great 

EDiflON      distances  in  a  much  shorter  time  than  a  letter  could  be  carried. 

GoMFANT     On  these  grounds  it  was  said  that  to  hold  such  a  conversation  as 

«o»  LovDov.   (ieg(»jii,0(j  YfQj^  f^  transmit  a  telegram  within  the  meaning  of  the 

i    Ex,  D.      j^ct.    As  to  the  exceptions,  it  was  contended  for  the  Crown  that 

the  burden  of  bringing  the  case  within  one  or  more  of  them  was 

upon  the  defendants,  which  is  no  doubt  correct. 

The  arguments  for  the  defendants  may  be  reduced  to  three 
points :  first,  no  communication  by  telephone  is  a  telegram,  because 
a  telephone  and  a  telegraph  differ  essentially ;  secondly,  when 
two  persons  converse  by  means  of  a  telephone  they  do  not  transmit 
a  message  or  communication  within  the  meaning  of  the  Telegraph 
Act  of  1869 ;  thirdly,  if  such  a  conversation  is  the  transmission  of 
a  message  or  communication  within  the  Telegraph  Act  of  1869,  it 
is  within  either  the  first  or  the  second  of  the  exceptions  in  s.  5  of 
the  Act  of  1869.  The  first  contention  was  supported  by  the 
following  arguments :  It  was  argued  that  telephonic  communica- 
tion  consisted  in  the  transmission  of  the  human  voice  to  distances 
greatly  exceeding  those  to  which  it  can  naturally  reach  by  means 
altogether  unknown  in  1863,  or  even  in  1869,  when  the  Telegraph 
Acts  were  passed  which  we  have  to  construe,  and  this,  it  was  said, 
is  an  entirely  new  result,  produced  by  entirely  new  means.  The 
transmitting  instrument  is,  it  was  argued,  quite  new,  the  method 
of  varying  the  force  of  the  current  in  the  wire  by  collecting  and 
impressing  upon  it  the  vibrations  of  the  human  voice  having  been 
altogether  unknown  before  the  inventions  of  Mr.  Graham  Bell 
and  Mr,  Edison.  In  the  same  way  the  receiving  instrument  is 
absolutely  new*  In  1869  means  were  no  doubt  known  by  which 
the  interruption  and  re-establishment  of  an  electric  current  at  the 
transmitting  end  of  a  wire  would  cause  sound  mechanically  ^t 
the  receiving  end,  but  in  such  cases  the  sound  was  created  at  the 
receiving  end — as,  for  instance,  by  magnetising  and  demagnetising 
a  piece  of  iron,  which  when  .magnetised  drew  down  on  itself  a 
small  steel  bar  with  a  click,  which  resumed  its  position  by  means 
of  a  spring  when  the  magnet  ceased  to  act  as  such ;  but  the  trans- 
mission of  the  actual  vibrations  of  the  voice  through  the  length 
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of  the  wire  and  their  re-translation  into  sound  at  the  receiving        isso 
end  were  unknown  till  the  recent  invention.    Thus  the  means    attobnet 
used  were  entirely  new,  and  So  was  the  result  produced.  Gkhebal 

This  is  forcibly  stated  in  various  affidavits  made  by  men  of  the  Edisot 
highest  scientific  eminence.  Sir  W.  Thompson  says, ''  When  the  company 
Telegraph  Acts  were  passed  the  telephone  had  not  been  invented,  ®'  i^»don. 
and  no  one  concerned  in  that  legislation  had  the  slightest  idea,  ^^-  ^ 
nor  had  any  one  living  the  slightest  idea,  that  it  would  be  possible 
so  to  extend  the  power  of  speech  as  to  enable  persons  at  a  distance 
to  converse  with  one  another."  Professor  Stokes  says,  "  Neither 
the  transmitter  nor  the  receiver  of  the  telephone  in  any  way 
resemble  in  their  mode  of  operation  the  corresponding  parts  of  a 
telegraphic  instrument,  and  if  a  single  word  is  to  be  used  to 
include  both  a  telephone  and  a  telegraph  it  must,  in  my  opinion, 
be  wide  enough  to  cover  every  instrument  which  may  ever  be 
invented  which  employs  electricity  transmitted  by  a  wire  as  a 
means  for  conveying  information."  Professor  Tyndall  says^  '*  Prior 
to  the  labours  of  Bell  and  Edison  it  had  never  to  my  knowledge 
entered  into  the  thoughts  of  scientific  men  to  transmit  by  means 
of  electricity  the  tremors  of  the  human  voice,  so  as  to  reproduce 
audible  and  articulate  speech  at  a  distance.  The  proof  that  this 
was  not  only  possible  but  practical  appeared  to  those  most  fiamiliar 
with  experimental  physics  to  be  an  application  of  electrical  and 
acoustical  science  not  only  new  but  marvellous.  I  have,  there- 
fore, no  hesitation  in  expressing  the  opinion  that  to  confound  the 
telephone  with  the  telegra)>h  would  be  to  place  in  the  same 
category  utterly  dissimilar  things."  Dr.  Fleming,  who  has  been 
engaged  for  many  years  in  the  study  of  the  subject,  says,  ^'  The 
Edison  telephone  is  only  a  complicated  form  of  speaking  trumpet ;" 
and  he  also  says,  "  When  I,  standing  in  one  closed  room,  shout 
to  another  person  in  an  adjoining  room,  the  waves  of  sound  from 
my  voice  beat  against  the  wall,  transmit  their  motion  to  the 
particles  of  the  wall,  and  these  again  hand  on  the  motion  to  the 
air  in  the  other  room.  In  this  case  the  molecules  of  the  wall 
constitute  an  apparatus  by  which  motion  of  the  air  in  one  place  is 
repeated  in  another.  The  Edison  telephone  does  just  the  same 
thing."  So  Lord  Bayleigh  says,  **  The  speaking  telephone  is  an 
instrument  for  artifically  extending  by  the  use  of  electricity  the 
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limits  through  which  the  human  voice  is  audible.  •  .  .  The  only 
essential  difference  between  a  speaking  telephone  and  a  speaking 
tube  is,  that  in  the  former  vibrations  are  transmitted  in  the 
electrical,  in  the  latter  in  the  aerial,  form."  Mr.  Hopkinson 
says  much  the  same  at  greater  length. 

We  see  no  reason  to  doubt  the  statements  of  these  distinguished 
men  as  to  the  novelty  and  other  scientific  merits  of  the  trans- 
mitting a^d  receiving  instruments.  Our  attention  was  certainly- 
called  to  a  remarkable  passage  in  a  work  by  the  Yiscomte  da 
Moncely  published  in  1857,  which  no  doubt  suggests  the  possibility 
of  such  a  contrivance  as  the  telephone.  Much  evidence  was  also 
given  as  to  an  instrument  invented  in  1861  by  a  German  named 
Beiss,  which,  it  was  contended,  had  more  or  less  analogy  to  the 
telephone ;  but  to  these  matters  we  attach  no  importance,  because 
we  cannot  see  in  the  speculations  of  Du  Moncel,  or  in  what  was 
done  by  Beiss,  anything  that  can  be  said,  either  in  science  or 
practice,  to  have  anticipated  the  telephone  of  Edison  or  of  Bell. 
Whether  it  is  correct  to  speak  of  the  telephone  as  actually  trans- 
mitting sound,  and  as  being  in  the  nature  of  a  speaking  trumpet 
or  speaking  tube,  seems  much  more  questionable.  Sir  George 
Airy,  Professor  Adams,  and  Mr.  Siemens  expressly  deny  it,  for 
reasons  which  we  need  not  quote  at  length.  Sir  George  Airy 
gives  his  reason  in  a  very  few  words :  '^  I  do  not  believe  that  any 
such  identity  can  be  proved  or  reasonably  stated  to  exist,  and  this 
I  say  for  the  reason  that  while  we  know  the  laws  governing  and 
the  nature  of  the  process  which  takes  place  during  the  transmis- 
sion of  sound  through  air,  we  really  know  nothing  as  to  the  nature 
and  mode  of  operation  of  electric  currents,  or  waves,  or  impulses, 
or  tremors." 

It  was  argued  that  no  sound  at  all  is  perceptible  between  the 
transmitting  and  the  receiving  instrument ;  that  the  sound  pro- 
duced at  the  receiving  end  is  produced  not  by  the  voice  uttered 
at  the  transmitting  end,  nor  by  the  vibrations  set  up  by  the  voice 
in  the  electric  current  in  the  wire^  but  by  the  vibrations  of  the 
metal  disc  caused  by  the  variations  in  the  friction  between  the 
disc  and  the  chalk  cylinder.  It  was  farther  said  that  the  sound 
heard  at  the  receiving  end  differs  in  a  marked  way  from  the  sound 
uttered  at  the  transmitting  end,  and  that  though  the  difference 
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between  two  voices  can  be  recognised  at  the  receimg  end,  this        I88O 
no  more  proves  identity  between  the  sounds  uttered  and  the    attobney 
sounds  heard  than  the  fact  that  you  can  distinguish  the  photograph     Oenbbal 
of  A.  from  the  photograph  of  B.  proves  identity  between  the  faces      Edison 
of  A.  and  B.  and  the  photographs  of  A.  and  B.  respectively.    A     company 
consideration  not  mentioned  during  the  argument  may  perhaps  ^'     ^^^^' 
be  added.    The  telephone  in  the  transmission  of  sound  substitutes      ^^'  ^- 
the  velocity  of  electricity  for  the  velocity  of  sound.    If  the  sound 
made  by  the  voice  reached  the  receiving  instrument  of  the  tele- 
phone, it  would  reach  it  long  after  the  telephone  had  spoken,  and 
it  seems  difficult  to  say  that  two  sounds  separately  heard  one  after 
the  other  are  each  identical  with  the  sound  uttered,  especially 
when  the  one  which  arrives  first  makes  a  different  impression  on 
the  ear  both  from  the  words  as  spoken  and  from  the  words  as  first 
heard.    Mr.  Cromwell  Fleetwood  Varley  mentions  that  he  and 
his  brother  arranged  two  parabolio  sounding  boards  in  such  a 
manner  that  they  were  accurately  directed  towards  each  other, 
and  that  words  spoken  by  one  brother  into  the  focus  of  the  one 
parabola  were  heard  by  the  other  brother  at  the  focus  of  the 
other  parabola,  at  a  distance  of  over  two  miles.    It  would  take 
about  eight  seconds  for  the  sound  to  traverse  this  distance.    If, 
therefore,  the  words  had  been  spoken  into  a  transmitting  instru- 
ment at  one  focus  in  telephonic  connection  with  a  receiving 
instrument  in  the  other  focus,  the  one  sound  would  have  been 
heard  eight  seconds  before  the  other.    Can  it  be  said  that  the  two 
sounds  were  one  and  the  same  sound,  or  that  the  one  sound 
travelled  simultaneously  over  the  two  intervals  of  space  at  two 
different  rates  of  speed  ? 

We  do  not  think  it  necessary  to  express  any  opinion  on  a 
controversy  which  is  more  scientific  than  legal,  and  perhaps  more 
properly  metaphysical  or  relative  to  the  meaning  of  words  than 
scientific,  as  it  seems  to  turn  upon  the  nature  of  identity  in 
relation  to  sound.  It  is  enough  to  say  that^  whatever  may  be 
the  merits  of  the  controversy,  it  does  not  appear  to  us  that  the 
fact,  if  it  is  a  fact,  that  sound  itself  is  transmitted  by  the  telephone 
establishes  any  material  distinction  between  telephonic  and  tele- 
graphic communication,  as  the  transmission  if  it  takes  place  is 
performed  by  a  wire  acted  on  by  electricity.    We  are  of  opinion, 
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1880        then,  thaty  fully  admitting  all  that  has  been,  or  indeed  can  be  said 

Attobney    ft8  to  the  novelty  and  value  of  the  telephonic  transmitter  and 

Obnxbal     receiver,  the  whole  apparatus,  transmitter,  wire  and  receiver,  taken 

Edison      together  form  "  a  wire  used  for  the  purpose  of  telegraphic  com- 

GoMPANir     muncation,  with  apparatus  connected  therewith,  for  the  purpose  of 

OP     ^p^^-   telegraphic  communication  ^ — that  is,  they  are  a  telegraph  within 

Ex.  D.      j^i^Q  definition  of  the  Act  of  1863,  which  is  embodied  by  reference 

in  the  Act  of  1869.    The  wire  is  a  wire.    The  transmitting  and 

receiving  instruments  are  apparatus  connected  therewith  for  the 

purpose  of  conveying  information  by  electricity ;  and  this,  as  it 

seems  to  us,  is  telegraphic  communication.    Indeed,  though  for 

scientific  purposes  it  may,  no  doubt^  be  necessary  to  distinguish 

between  telegraphs  and  telephones,  it  seems  to  us  that  the  word 

**  telegraph,"  as  defined  in  the  Telegraph  Acts,  is  (to  use  Professor 

Stokes's  words)  ''wide  enough  to  cover  every  instrument. which 

may  ever  be  invented  which  employs  electricity  transmitted  by  a 

wire  as  a  means  for  conveying  information."    Indeed,  looking  to 

the  extension  of  the  definition  inserted  in  the  Act  of  1869,  the 

words  *'  transmitted  by  a  wire  "  might  probably  be  left  out  of  this 

definition. 

That  this  view  does  no  violence  to  the  common  use  of  language 
is  proved,  first,  by  the  fact  that  in  Mr.  Edison's  own  speeifioation 
the  words  '*  telegraph  "  and  *^  telegraphic  "  are  frequently  used  in 
reference  to  his  invention,  and  that  in  Webster's  Dictionary, 
published  in  1856,  an  electronmagnetic  telegraph  is  defined  (under 
the  head  ^^ Telegraph")  as  an  '* instrument  or  apparatus  for 
communicating  words  or  language  to  a  distance  by  the  use  of 
electricity ;"  and  (under  the  head  "  Electro-magnetic  telegraph,") 
as  "  an  instrument  or  apparatus  which,  by  means  of  iron  wires 
conducting  the  electric  fluid,  conveys  inteli^ence  to  any  given 
distance  with  the  velocity  of  lightning.!' 

Of  course  no  one  supposes  that  the  legislature  intended  to 
refer  specifically  to  telephones  many  years  before  they  were 
invented,  but  it  is  highly  probable  that  they  would,  and  it  seems 
to  us  clear  that  they  actually  did,  use  language  embracing  future 
discoveries  as  to  the  use  of  electricity  for  the  purpose  of  conveying 
intelligence.  The  great  object  of  the  Act  of  1863  was  to  give 
special  powers  to  telegraph  companies  to  enable  them  to  open 
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streets,  lay  down  wires,  take  land,  suspend  wires  over  highways,        isso 

connect  wires,  erect  posts  on  the  roofs  of  houses,  and  do  many  attorney^ 

other  things  of  the  same  sort.    The  Act,  in  short,  was  intended  to  ^'^^^■b^ 

confer  powers  aud  to  impose  duties  upon  companies  established  Eduon 

Telkfhonb 

for  the  purpose  of  communicating  information  by  the  action  of  Gohpant 
electricity  upon  wires,  and  absurd  consequences  would  follow  if  ^'  ^f^""' 
the  nature  and  extent  of  those  powers  and  duties  were  made  Ex.  D. 
dependent  upon  the  means  employed  for  the  purpose  of  giving 
the  information.  Suppose  a  company  found  it  essential  to  erect 
posts  along  a  highway,  and  suppose  the  body  haying  control  of 
the  highway  gave  their  consent,  would  the  validity  of  the  consent, 
and  therefore  the  liability  of  the  parties  concerned  to  an  indict- 
ment for  obstructing  the  highway,  notwithstandiug  such  consent, 
be  dependent  on  the  question  whether  the  messages  were  sent  by 
an  Edison's  transmitter  or  by  a  Morse  key  ?  Or,  again,  suppose 
that  the  company  favoured  particular  customers,  and  so  enabled 
their  friends  to  get  great  advantages  in  trade  or  speculation  over 
other  persons,  could  they  say,  '^  We  have  a  right  to  do  so,  notwith- 
standing 8.  41,  because  we  use  telephones  and  not  telegraphs?" 
Or,  still  more,  if  one  of  their  clerks  negligently  refused  to  49end  a 
message  or  improperly  divulged  its  contents,  would  they,  for  the 
same  reason,  be  deprived  of  the  summary  remedy  given  by  s.  46  ? 
Nearly  every  section  of  the  Act  would  supply  an  additional 
illnstration  of  the  general  conclusion  that,  but  for  the  monopoly 
established  in  1869,  the  Edison  Telephone  Company  would  be  as 
anxious  to  be  included  in  the  Act  of  1863  as  they  are  at  present 
to  be  excluded  from  it ;  but  this  is  only  an  accident^  which  cannot 
affect  the  interpretation  of  the  Act 

Looking  at  the  Acts  from  the  point  of  view  of  the  Crown,  we 
are  led  by  a  different  road  to  the  same  conclusion.  If  a  telephone 
is  not  a  telegraph,  then  »  telephonic  communication  is  not  a 
telegram,  and  if  so,  any  company  may  not  only  transmit  such 
messages,  but  may  perform  all  the  incidental  services  of  collection 
and  delivery ;  and  if  this  is  so  there  is  nothing  to  prevent  all  the 
railroad  and  other  companies  in  possession  of  telegraphs  from 
applying  to  them  telephonic  transmitters  and  receivers,  and  carry- 
ing on  the  business  of  telegn^hy  just  as  they  did  before  1869. 
The  customer  would  write  his  message  at  the  counter  and  the 
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clerk  would  speak  it  through  the  telephone  instead  of  using  a 
less  perfect  instrument.  It  is  difficult  to  suppose  that  the  legis- 
lature intended  to  grant  a  monopoly  so  liable  to  be  defeated,  or 
that  its  language  was  meant  to  be  so  construed  as  to  be  limited 
to  the  then  state  of,  perhaps,  the  most  progressive  of  all  sciences. 

In  this  connection  we  may  dispose  of  one  or  two  minor  argu- 
ments by  which  it  was  attempted  to  draw  a  distinction  between 
telephonic  messages  and  telegrams.  It  was  said  to  be  essential 
to  a  telegraphic  message  that  it  should  be  sent  not  direct  from 
party  to  party,  but  through  the  intervention  of  a  messenger 
or  clerk,  and  also  that  it  should  consist  of  signals  haying  a  con- 
ventional meaning,  and  not  of  actual  words  spoken.  It  seemB 
to  us  impossible  to  regard  these  matters  as  essential  to  the  process. 
A  derk  may  be  regarded  merely  as  an  extra  link  in  a  chain 
of  communication,  and  signals  are  only  imperfect  substitutes  for 
words.  It  would  be  a  strange  thing  to  say  that  improvements  by 
which  a  step  in  a  given  process  can  be  dispensed  with,  and  by 
which  the  process  itself  may  be  perfected,  destroy  the  character  of 
the  process.  To  take  such  a  view  would  be  to  affirm  that  imper- 
fections in  an  instrument  are  essential  parts  of  it,  and  that  their 
removal  destroys  it.  Apart  from  this  a  practical  difiSculty  arises. 
There  has  been  a  constant  progress  in  the  subject  of  electric  com- 
munication from  its  first  invention  to  the  present  day.  Some  of 
the  means  employed  require  no  code  of  signals,  and  some  can  be 
worked  by  any  one  who  can  read  and  write,  without  any  assistance 
from  clerks.  The  ABC  instrument  worked  by  moving  a  hand 
successively  to  all  the  letters  forming  the  message,  and  this 
moved  a  corresponding  hand  at  the  other  end  of  the  wire.  Any 
two  persons  who  could  spell  could  use  these  instruments. 
Hughes's  type-printing  instrument  prints  the  message  in  capital 
letters  on  a  long  narrow  strip  of  paper.  A  telegraph  called  Oow- 
per's  writing  telegraph  has  lately  been  invented,  the  nature  of 
which  is  that  a  person  holding  a  pencil  at  one  end  of  the  wire  can 
write  or  even  draw  with  it,  and  that  a  facsimile  is  produced  by  a 
corresponding  pen  set  in  motion  by  the  electric  current  at  the 
other  end  of  the  wire.  Two  papers  were  produced  before  ub 
written  in  what  was  said  to  be  Chinese  character,  and  exactly 
resembling  each  other.    The  one  was  written  by  a  Chinese  lady, 
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and  the  other  by  the  pen  at  the  other  end  of  the  wire.    Now,  I88O 

either  these  instruments  are  telegraphs  and  the  messages  sent  by  Attobmsy 

them  telegrams  within  the  Act,  or  they  are  not.    If  Cowper's  ^^^^^^ 

writing  telegraph  is  within  the  Act,  it  is  di£Scult  to  say  why  a  Edison 

mmmm  J*  «1jB»  HOKE 

telephone  is  not  They  equally  dispense  with  clerks  or  messen-  Company 
gers.  If  the  sound  is  in  any  sense  transmitted  in  the  one  case,  ^^^f^^ 
the  motions  of  the  hand  are  in  the  same  sense  transmitted  in  the  ^^-  ^* 
other.  The  one  reproduces  actual  written  words  quite  as  accu- 
rately as  the  other  reproduces  words  spoken,  and  if  the  one  can 
properly  be  described  as  a  complicated  speaking  trumpet,  the 
other  can  with  equal  propriety  be  described  as  an  elongated  pen. 
If,  on  the  other  hand,  Cowper's  writing  telegraph  is  not  within  the 
Act,  it  is  equally  difficult  to  say  why  Hughes's  type-printer  is 
within  it.  It  requires  no  messenger  or  servant,  at  least  at  the 
receiving  end,  and  it  employs  no  special  code  of  signals.  It  is, 
however,  impossible  to  doubt  that  it  is  included,  for  it  was  in 
common  use  long  before  the  Act  of  1869,  having  been  invented  in 
1854,  and  having  procured  the  Grand  Prix  for  its  inventor  at  the 
Paris  Exhibition  of  1867.  The  result  seems  to  be  that  it  is 
impossible  to  draw  the  line  between  these  instruments,  and  that 
all  or  none  must  be  regarded  as  coming  within  the  definition 
of  the  term  ^  telegraph  "  so  often  referred  to.  For  all  these 
reasons,  we  hold  that  a  telephone  is  a  telegraph  within  the 
meaning  of  the  Acts  of  1869  and  1863. 

The  second  point  made  by  the  defendant  company  was  that, 
whether  the  telephone  was  a  telegraph  or  not,  the  conversations 
held  through  it  were  not  **  messages  or  communications  "  sent  by 
a  telegraph  within  the  meaning  of  the  Act.  This  contention  was 
founded  partly  on  the  argument  that  the  directness  of  communi- 
cation between  the  parties  to  the  conversation  rendered  the  word 
''message"  inappropriate,  and  partly  on  the  Telegraph  Acts 
of  1863  and  1868,  which  it  was  said,  use  the  word  "  message " 
in  the  sense  of  a  substance  with  a  message  written  upon  it, 
and  on  the  Telegraph  Act  of  1869,  which,  it  is  said,  uses  the 
word  ''  communication  **  in  a  peculiar  sense.  As  to  the  word 
^message,"  it  is,  no  doubt,  true  that  in  several  sections  it  is 
80  used ;  but  in  others  it  seems  to  us  to  be  used  in  the  sense 
of  the  purport  or  tenor  of  the  message.    It  is,  for  instance,  an 
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offence  to  delay  to  "  transmit  or  deliver  "  a  message.  "  Transmit " 
obviously  applies  to  the  words  and  not  to  the  paper;  "  deliver  " 
to  the  paper  and  not  to  the  words ;  and  so  in  other  cases.  The 
same  remark  applies  to  the  Act  of  1868,  in  which  the  word 
'^  message  "  is  frequently  used,  and  which  was  commented  upon 
by  Mr.  Webster  minutely.  All  the  difficulties  raised  or  attempted 
to  be  raised  appear  to  us  to  be  capable  of  solution  by  the  single 
principle  already  stated.  The  word  ''communication"  in  the 
definition  of  "  telegram "  given  in  the  Act  of  1869  was  said  to 
have  found  its  way  there  from  s.  16  of  the  Act  of  1868,  which 
authorizes  the  Postmaster-General  to  make  contracts  with  the 
proprietors  of  newspapers  and  others  for  the  transmission  or 
delivery  of  "  telegraphic  communications  **  to  them  at  certain 
times  and  on  certain  terms;  and  it  was  rather  suggested  than 
expressly  argued  that  such  communications  only  would  be  tele- 
grams within  the  meaning  of  the  definition  of  the  Act  of  1869. 
We  do  not  agree  with  this  view.  The  use  of  the  word  "  commu- 
nication" instead  of  message  in  s.  16  of  the  Act  of  1868  certainly 
favours  the  opinion  that  there  might  be  communications  which 
would  not  be  properly  described  as  messages;  but  there  is 
nothing  in  the  definition  of  a  telegram  in  the  Act  of  1869  which 
suggests  that  the  word  ^  communication "  which  it  contains  is  to 
be  restricted  to  the  communications  mentioned  in  s.  16  of  the  Act 
of  1868.  It  is  very  possible  that  the  use  of  the  word  in  the  one 
section  may  have  suggested  its  use  in  the  other;  but  there  is 
nothing  to  narrow  its  sense  in  the  last-mentioned  sectfon.  For 
these  reasons  we  hold  that  a  conversation  held  through  a  tele- 
phone is  either  a  message,  or,  at  all  events,  a  communication 
transmitted  by  a  telegraph,  which  is  the  definition  of  a  telegram. 

A  small  question  was  raised  on  the  word  "  transmitted."  When 
one  person  speaks  to  another  it  was  said  he  "  makes,"  but  does 
not  **  transmit,"  a  communication.  The  answer  is,  that  when  he 
speaks  through  a  wire  some  miles  long  he  sends  what  he  says 
through  the  wire,  or  transmits  it.  As  the  defendants  contended 
that  the  very  voice  itself  was  so  sent,  this  seems  specially  clear  as 
against  them. 

It  was  further  argued  that,  admitting  the  conversations  in 
question  to  be  telegrams,  they  were  6till  not  within  the  Act  of 
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1869,  becanse  the  preamble  of  that  Act  recites  that  '^  similar        I88O 
powers  to  those  conferred  upon  the   Postmaster-General  with    attobnet 
respect  to  the  exclusive  privilege  of  conveying  letters  should  be    ^*^**^ 
aiacted  with  reference  to  the  transmission  of  public  telegraphic      Edkov 
messages."    This,  it  is  said,  confines  the  exclusive  privilege  as  to    Oohpakt 
telegrams  within  the  limits  within  which  the  exclusive  privilege  ^°^  ' 

as  to  letters  is  confined,  and  subjects  it  to  the  same  tacit  excep-      ^^'  ^- 
tions.    But  the  exclusive  privilege  of  the  Postmaster-General  as 
to  letters  is  **  the  exclusive  privilege  of  conveying  from  one  place 
to  another  all  letters  "  (7  Wm.  4  and  1  Vict.  c.  33,  s.  2)  subject  to 
certain  exceptions.    No  express  exception  applies  to  the  case  of  a 
man  who  carries  his  own  letter  with  his  own  hand  to  the  person 
to  whom  it  is  addressed.    Yet  this  exception  has  always  been 
regarded  as  tacitly  implied  in  the  Act,  and  no  one  ever  supposed 
that  a  man  who  came  within  it  violated  the  Postmaster-Generals 
exclosive  privilege.    It  was  argued  that,  in  like  manner,  if  two 
friends  communicated  with  each  other  directly  by  a  telegraph  of 
which  they  were  joint  owners,  they  would  be  outside  of  the  sphere 
of  the  Act  of  1869*    To  this  argument  there  are,  in  our  opinion, 
several  conclusive  answers.    In  the  first  place,  we  do  not  think 
that  the  recital  in  the  preamble  of  the  Act  of  1869  ought  to  have 
the  effect  ascribed  to  it.    Each  Act  must  be  construed  indepen- 
dently.   The  practical  inconvenience  of  construing  the  Post  OfiSce 
Act  literally  would  be  so  very  great  that  it  can  never  have  been 
seriously  proposed  so  to  construe  it.    It  is  enough  to  say  that  such 
a  construction  would  have  involved  the  consequence  that  when  a 
letter  was  written  it  must  be  left  on  the  table  at  which  it  was 
written  till  the  postman  called  and  took  it  away,  visiting  every 
room  in  every  house  for  that  purpose.    Such  a  consequence  is  an 
absurdity ;  but  there  is  no  absurdity  in  supposing  that  the  legisla- 
ture meant  to  prohibit  private  electric  telegraphs.    The  extent  to 
which  they  were  intended  to  be  prohibited  will  appear  from  the 
exceptions  to  be  considered  immediately.    In  the  next  place, 
there  is  no  real  analogy  between  a  man  carrying  his  own  letter  to 
his  correspondent's  house  and  two  men  telegraphing  to  each  other. 
In  the  one  case  the  act  done  can,  by  no  conceivable  means,  injure 
the  revenue.    In  the  other  case  an  apparatus  must  be  employed 
which  may  readily  be  made  to  injure  the  revenue.    The  object  of 
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1880        the  Post  Office  Act  is  to  give  to  the  Postmaster-General  an  exda- 

Attobmxt'  siye  right  to  earn  all  that  can  be  earned  by  carrying  letters ;  bat 

Obnebal     ^  jjjjyjj  cannot  pay  himself  for  carrying  his  own  letter.    If  he  gets 

Edison      a  friend  to  carry  it  for  him  he  might  pay,  and  this  case  is  accord- 

Company     ingly  provided  for  by  an  express  exception.    In  the  third  place, 

OP     vjio^.  ^j^^  customers  of  the  Telephone  Company  do  not  in  fact  comma- 

Ex.  D.      nicate  directly  with  each  other.    They  are  put  in  commanication 

by  a  servant  of  the  company,  and  their  messages  travel  in  all 

cases  over  at  least  one  wire,  and  in  many  cases  over  three  separate 

wires,  which  are  the  property  of  the  company.    On  all  these 

grounds  we  hold  that  the  conversations  held  through  the  telephone 

are  infringements  of  the  Postmaster-General's  exclusive  privilege, 

unless  they  can  be  shewn  to  be  within  the  exceptions  to  that 

privilege. 

We  now  pass  to  the  exceptions.  Those  which  are  said  to  apply 
are  the  first  and  second  in  s.  5  of  the  Act  of  1869.  The  first  is  in 
these  words :  **  Telegrams  in  respect  of  the  transmission  of  which 
no  charge  is  made,  transmitted  by  a  telegraph  maintained  or  used 
solely  for  private  use,  and  relating  to  the  business  or  private  a&irs 
of  the  owner  thereof."  The  second  is :  "  Telegrams  transmitted 
by  a  telegraph  maintained  for  the  private  use  of  a  corporation, 
company  or  person,  and  in  respect  of  which,  or  of  the  collection, 
receipt  and  transmission  or  delivery  of  which  no  money  or  valuable 
consideration  shall  be,  or  promised  to  be,  made  or  given."  These 
exceptions  resemble  each  other  so  closely  that  it  is  not  easy  to  pat 
a  case  of  a  telegram  which  would  fall  within  the  first  exception, 
and  which  would  not  fall  within  the  second.  Every  ''  telegraph 
maintained  or  used  solely  for  private  use  "  must  be  a  ^*  telegraph 
maintained  for  the  private  use  of  a  corporation,  company,  or  per- 
son.'' A  **  telegram  for  which  no  charge  is  made  "  does  not  differ 
materially  from  a  *'  telegram  in  respect  of  which,  or  of  the  collec- 
tion, receipt  and  transmission  or  delivery  of  which,  no  money  or 
valuable  consideration  shall  be  or  promised  "  (the  words  *^  shall  be  " 
seem  to  be  wanted  before  "  promised ")  "  to  be  made  or  given.'* 
And  a  message  "  relating  to  the  business  or  private  affairs  of  the 
owner  "  of  the  telegraph  by  which  it  Js  sent  is  a  telegram.  Thus 
the  second  exception  seems  to  contain  everything  which  can  fall 
within  the  first  and  nothing  more,  except  possibly  telegrams  not 
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charged  for  transmitted  by  a  telegraph  used  solely  for  private  use        1880 

and  relating  to  th&  business  of  the  owner  of  the  telegraph,  such    atxx>rkst 

telegraph  not  being  maintained  by  the  owner.     Bat  no  case    General 

occurs  to  us  in  which  a  man  is  likely  to  own  a  telegraph  and  use      Edtsok 

it  exclusively  for  his  own  business  and  yet  not  to  maintain  it.     Covfant 

Some  light  may  perhaps  be  thrown  upon  the  subject  by  an  obscure  ^'     ^^^' 

provision  in  the  first  exception.     This  exception  authorises  indi-      ^^-  ^• 

viduals  to  keep  telegraphs  for  their  own  use,  and  to  send  messages 

by  them  relating  to  their  own  affairs  so  long  as  no  charge  is  made 

for  the  messages.    This  condition  is,  as  it  stands,  unintelligible. 

How  could  a  man  make  a  charge  to  himself  for  sending  a  message 

on  his  own  telegraph  about  his  own  affairs  ?    It  suggests  that  the 

exception  may  have  been  originally  intended  to  provide  for  two 

classes  of  telegrams  sent  by  telegraph  maintained  or  used  solely 

for  private  use,  namely,  first,  telegrams  relating  to  tlie  private  affairs 

of  the  owner ;  and,  secondly,  telegrams  relating  to  other  people's 

affairs,  sent  as  an  exceptional  favour  and  not  charged  for ;  but  this 

is  certainly  not  said.     The  second  exception  provides  not  only  lor 

nearly  every  case  provided  for  by  the  first  exception,  but  also  for 

the  case  which  seems  to  have  been,  for  some  reason,  omitted  from 

the  first  exception,  namely,  telegrams  relating  to  the  affairs  of  the 

owners'  friends  sent  gratuitously ;  for  the  telegrams  to  which  the 

second  exception  refers  may  relate  to  any  subject  so  long  as  they 

are  not  charged  for,  and  so  long  as  the  telegraph  by  which  they 

are  sent  is  maintained  for  the  private  use  of  any  corporation, 

company,  or  person. 

Probably  some  amendment  made  while  the  Act  was  passing 
throagh  parliament  was  the  cause  of  this  confusion,  but,  however 
this  may  have  been,  the  effect  of  the  two  exceptions  seems  to  us 
to  be  that  if  a  person,  company,  or  corporation  has  a  telegraph 
maintained  bona  fide  for  his  or  its  own  use — if,  for  instance,  a 
ttanker  has  a  telegraph  to  communicate  between  his  office  in  the 
city  and  another  office  in  a  distant  part  of  London,  or  if  under  the 
Act  of  1868  (i9.  9,  sub-s.  8)  a  railway  has  made  arrangements  with 
a  coal  master  upon  the  company's  system  for  a  private  telegraph 
between  his  coal  pit  and  a  station,  they  may  not  only  send  telegrams 
on  their  own  affairs,  but  may  also,  under  special  circumstances,  and 
if  no  charge  is  made,  send  messages  on  the  affairs  of  others.    This 

Vou  vr.  T  2 
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1880  view  of  the  exceptions  shews  how  wide  the  excIuBiye  privilege  granted 

AiTOBNKT  ^^  ^®  Postmaster-General  was  intended  to  be.    But  for  them  it 

Genebal  would  be  unlawfal  for  the  owner  of  works  spread  over  a  great  space 

Edison  of  ground  to  have  a  telegraph  to  communicate  between  the  different 

7kIiKphome 

CoMFANY     parts  of  the  establishment^  or  for  a  man  of  business  with  two 
^'  ^f!!f ^^'  offices  in  different  parts  of  London  to  have  a  telegraph  between 
Ex.  D.      them.    This  supports  what  we  have  already  said  as  to  the  dif- 
ference between  the  exclusive  privilege  of  the  Postmaster-Greneral 
in  relation  to  telegrams  and  in  relatiotl  to  letters.     The  privilege 
relating  to  telegrams  seems  to  us  to  be  the  wider  of  the  two. 

It  was  argued  by  the  defendants  that  they  were  within  the 
first  exception,  because  in  it  the  word  ^'  owner  "  ought  to  be  read 
as  including  *'  owners/'  the  effect  of  which  was  said  to  be  that  two 
persons  might  contribute  to  keep  up  a  telegraph  and  use  it  for 
communicating  with  each  other  on  affairs  interesting  to  either, 
that  each  of  them  might  again  communicate  with  others,  and  that 
thus  the  country  might  in  theory  be  covered  with  a  network  of 
telegraphic  wires,  each  connecting  two  persons  only.  It  was 
further  suggested  that  if  this  were  lawful,  it  would  be  lawful  in 
order  to  avoid  circuity  and  complication  to  consolidate  the  indi- 
vidual wires  into  a  small  number  owned  by  a  large  number  of  sub- 
scribers, and  this  it  was  said  was  practically  what  was  done  by  the 
defendant  company.  This  ingenious  argument  appears  to  us  to  be 
unfounded,  both  in  law  and  in  fact  The  exceptions  seem  to  us  to 
apply  exclusively  to  telegraphs  kept  either  by  a  single  owner  or 
under  some  express  provision  of  the  Telegraph  Acts,  like  the  one 
already  referred  to ;  but,  quite  apart  from  this,  it  is  obvious  that 
the  telegraphs  of  the  defendant  company  are  neither  owned  nor 
maintained  by  the  subscribers,  nor  are  they  used  solely  by  the 
owners.  The  switch  board  and  the  trunk  wires  are  the  property 
of  the  defendant  company,  and  they  are  essential  to  the  system  of 
communication  adopted.  Moreover,  a  charge  in  the  shape  of  rent 
is  made  for  the  transmission  of  messages,  and  from  this  the  com- 
pany derives  a  profit.  Each  of  these  circumstances  takes  the 
case  out  of  the  exceptions,  or  rather  prevents  them  from  applying 
to  it. 

Lastly,  it  was  asked  by  the  defendants  when  and  by  whom  the 
offence  (if  any)  of  the  defendant  company  was  committed.    To 
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this  we  think  the  answer  is,  that  if  several  persons  combine 
to  do  an  illegal  act^  each  is  guilty  of  the  whole  of  it,  so  that 
when  A,  sends  a  telegram  to  B.  by  means  provided  by  the  com- 
pany for  that  purpose,  and  under  the  provisions  of  a  contract 
by  which  it  is  carried  out,  A.,  B.  and  the  company  are  all  guilty 
of  an  offence  under  s.  6  of  the  Act  of  1869,  namely,  the  offence  of 
transmitting  a  telegram.  Apart  from  this  we  think  that  when  the 
company's  servant  puts  A.  in  telephonic  communication  with  B. 
the  company  aids  and  is  concerned  in  transmitting  a  telegram, 
which,  again,  is  an  offence  under  the  same  section.  | 

The  result  is,  that  we  give  judgment  for  the  Grown,  with  costs. 
There  will,  accordingly,  be  declarations  in  the  terms  of  paragraphs 
1  and  2  of  the  prayer,  an  injunction  in  the  terms  of  paragraph  3, 
and  an  order  that  an  account  be  taken  as  in  paragraph  4.  (1) 

Judgment  for  the  Crown. 

Solicitor  for  the  Crown :  Horace  Watson,  Solicitor  to  the  Poit 
OffiM. 

Solicitors  for  defendants :  Waterhovse  dt  Winterbotham. 
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(I)  The  information  prayed : — 

1.  A  declaration  that  the  wires  and 
apparatus  of  the  company  are  telegraphs 
within  the  meaning  of  the  Telegraph 
Acts,  and  that  messages  or  other  com- 
munications transmitted  by  means  of 
any  such  wires  and  apparatus  as  afore- 
said are  telegrams  within  the  meaning 
of  the  same  Acts. 

2.  A  declaration  that  the  transmis- 
sion  by  or  with  the  aid  or  permission  of 
the  company  by  means  of  any  such 
wires  and  apparatus  as  aforesaid,  of  mes- 
sages or  other  communications  under 
or  by  virtae  of  contracts  entered  into 
upon  the  terms  mentioned  in  the  notices 
published  and  circulated  by  the  com- 
pany as  aforesaid,  or  upon  any  terms 
under  which  any  money  or  other  con- 
sideration is  or  shall  be  paid  or  given, 
or  promised  to  be  paid  or  given,  to  the 
company,  or  of  any  other  messages  or 
other  communications  in  respect  of 
which  or  of  the  collection,  receipt,  trans- 

T 


mission,  or  delivery  of  which  any  money 
or  other  consideration  has  been  or  shall 
be  paid  or  given,  or  promised  to  \» 
paid  or  given  to  the  company,  is  aa 
infringement  of  the  exclusive  privilege 
conferred  on  the  Fostmaster-General 
by  the  Telegraph  Act,  1869. 

3.  That  the  company,  their  servants- 
and  agents  may  be  restrained  by  the 
order  and  injunction  of  this  Court  from 
transmitting,  and  from  aiding  in  or  per- 
mitting the  transmission  within  the 
United  Kingdom,  by  means  of  any 
such  wires  or  apparatus  as  aforesaid, 
of  any  message  or  other  communication 
imder  or  by  virtue  of  any  contracts  or 
contract  entered  into  upon  the  terms 
mentioned  in  the  said  notices,  or  upon 
any  terms  under  which  any  money  or 
other  consideration  is  or  shall  be  paid 
or  given,  or  promised  to  be  paid  or 
given,  to  the  company,  or  of  any  other 
message  or  other  communication  in 
respect  of  which  or  of  the  collection, 
2  2 
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BURGESS  AND  Another  v.  THE  NORTHWICH  LOCAL  BOARD. 

Highway —^HotiMB  ahuiting — Subsidence  of  Land — Baiting  of  Road  hy  Local 

Board — Baising  of  Houses  hy  Owner^-^Compensatvon  for  Cost  of — Liahiliiy 
of  Local  Board-^Q  <£  39  Vict.  c.  55  (Public  Health  Act,  1875),  ss.  144, 
149, 179,  308. 

The  plaintifis  were  owners  of  houses  abutting  on  a  highway  which  was  vested 
in  the  defendants,  a  local  board  acting  under  38  &  39  Vict.  c.  55  (Public  Health 
Act,  1875),  and  having  the  powers  and  liabilities  of  surveyor  of  highways. 
The  abstraction  of  salt  from  a  bed  beneath  them  caused  from  time  to  time  p 
subsidence  of  the  ground  upon  which  the  houses  and  highway  were  situate.  The 
houses  were  rebuilt  in  1870  on  timber,  so  that  they  might  be  raised  by  screw- 
jacks.  In  1876  the  surface  of  the  highway  in.  front  of  the  houses  had  subsided 
considerably,  and  the  houses  had  subsided  with  it.  The  surface  of  the  roadway 
remained  continuous,  so  that  traffic  could  pass  along  it  as  before;  but  the 
roadway  was  in  a  curved  hollow,  and  at  the  level  to  which  it  had  subsided  was 
liable  to  be  flooded,  and  in  fact  was  flooded  at  times,  so  as  to  render  traffic 
impossible.  The  defendants  put  materials  on  the  roadway,  so  as  to  make  the 
surface  immediately  above  the  point  of  the  lowest  subsidence  about  4  feet  3  inches 
higher  than  it  was  at  the  commencement  of  the  work.  The  plaintiffs,  having 
had  notice  from  the  defendants,  raised  their  houses  simultaneously  with  the 
works  to  the  roadway,  and  then  claimed  under  s.  308  of  the  Act,  and  were 
awarded  compensation  for  the  cost  of  raising  the  houses. 

Having  regard  to  the  obstruction  to  traffic  caused  by  floods,  the  raising  of  the 
iroad  was  reasonably  necessary  to  put  It  in  a  proper  state  for  traffic;  but,  excluding 
the  consideration  of  floods,  the  raising  of  the  road  to  the  extent  described,  though 
a  reasonable  and  prudent  act,  was  not  necessary  to  put  the  road  into  a  proper 
state  for  traffic : — 

Held,  that  as  the  highway  was  vested  in  the  defendants,  no  action  of  trespass 


receipt,  transmission,  or  delivery  of 
which  any  money  or  other  consideration 
has  been  or  shall  be  paid  or  given,  or 
promised  to  be  paid  or  given  to  the 
^company,  and  from  otherwise  transmit- 
ting, or  aiding  in  or  permitting  the 
Ttransmission  within  the  United  King- 
dom, of  any  message  or  other  commu- 
nication by  means  of  any  telegraph,  for 
money  or  other  consideration,  and  from 
in  any  other  manner  infringing  the 
exclusive  privileges  conferred  on  the 
Postmaster-General  by  the  Telegraph 
Act,  1869. 
4.  That  an  account  may  be  taken  of 


all  moneys  that  have  been  paid  to  the 
company  in  respect  of  any  messages  or 
other  communications  transmitted  or 
to  be  transmitted  by  means  of  any  such 
wires  and  apparatus  as  aforesaid,  by  or 
with  the  aid  or  with  the  permission  of 
the  company,  or  in  respect  of  the  collec- 
tion, receipt,  transmission,  or  delivery  of 
any  such  message  or  other  communi- 
cations, and  that  the  company  may 
be  ordered  to  pay  into  the  exchequer,  to 
the  account  of  the  GouRolidated  Fund« 
all  moneys  which,  on  the  taking  of  such 
account,  shall  be  found  to  have  been 
paid  to  the  company  as  aforesaid. 
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could  have  been  maintained  by  the  plaintifib,  even  if  more  materials  hod  been         1880 

placed  on  the  road  than  a  snrveyor  of  highways  could  justify,  and  that  the  — z 

plaintiffs  had  no  right  to  have  the  road  maintained  at  the  leyd  to  which  it  ^^ 

accidentally  and  recently  sank ;  and  that  the  works  of  the  defendants  were  not   Nobtuwich 
done  "  in  exercise  of  any  of  the  powers  "  of  the  Act  within  the  terms  of  s.  308-  •  Local  Boabd. 
which  mean  powers  created  by  the  Act,  and  not  simply  powers  transferred  by      q,  p,  jy^ 
a  144  from  the  surveyor  to  the  local  board — ^but  were  done,  if  not  strictly  in 
puBoance  of  their  duty  as  surveyors  of  highways,  at  all  events  in  exercise  of 
such  powers  as  surveyors  of  highways  have^  and,  consequently,  that  the  plaintiffs 
were  not  entitled  to  compensation. 

Case  stated  pnrsaant  to  a  master's  order  in  an  action  brought 
upon  an  award  made  by  a  coonty  court  judge,  pursuant  to  the 
Pttblic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  180. 

1.  The  plaintiffs  were  owners  of  houses  and  shops  abutting  on 
the  High  Street,  North wich,  in  the  county  of  Chester. 

2.  The  defendants  were  a  local  board  acting  under  the  Pablio 
Health  Act,  1875,  and  other  Acts  incorporated  therewith,  and 
baying  (inter  alia),  in  respect  of  a  district  within  which  the  High 
Street  is  situate,  the  powers  conferred  by  that  Act  on  urban 
sanitary  authorities,  including  those  of  surveyor  of  highways. 

3.  Northwich  is  situate  above  a  bed  of  rock-salt.  This  salt  is 
gradually  eaten  away  by  fresh  water,  and  so  forms  brine.  The 
brine  flows  under  the  town  of  Northwich  at  a  depth  which  is 
estimated  at  from  100  to  200  feet.  It  is  pumped  up  at  several 
works  in  the  neighbourhood  of  the  town,  where  salt  is  manufac- 
tured. There  is  no  pumping  of  the  brine  within  half  a  mile  of  the 
town  of  Northwich.  It  was,  however,  to  be  taken  as  a  fact  for 
the  purposes  of  this  case  that  the  pumping  of  the  brine  at  some 
of  the  above-mentioned  works,  by  abstracting  the  salt  lying  under 
the  town  of  Northwich,  causes  from  time  to  time  a  subsidence  of 
the  surface  of  the  ground  upon  which  the  houses  and  street  in 
par.  1  mentioned  are  situate.  It  was  admitted  for  the  purpose  of 
this  case  that  it  was  not  in  the  power  of  the  plaintiffs  or  the 
defendants  to  prevent  the  pumping  of  the  brine  or  the  consequent 
subsidence  of  the  ground. 

4.  The  plaintiffs'  present  houses  were  re-built  in  1870  on  the 
site  of  two  houses  which  had  become  dilapidated  owing  to  the 
subsidence  of  the  ground  caused  as  before  mentioned.  The  street 
mentioned  in  par.  1  was  at  the  same  time  repaired  and  restored  to 
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1880       what  was  estimated  to  have  been  its  former  level.    The  pTaintiffd' 
BuBosss     houses  were  rebuilt  upon  a  plan  to  admit  of  their  being  raised 

^^    '^ from  time  to  time,  as  occasion  might  require,  by  means  of  screw- 

LooAL  BoABr.  jacks.  The  houses  were  made  to  rest  on  a  foundation  of  timber 
cTTd.  bolted  and  tied  together  firmly,  so  that  the  whole  fabric  might  be 
raised  in  one  mass  by  powerful  screws,  at  a  comparately  moderate 
expense,  and  so  as  to  avoid  the  necessity  of  the  houses  having  to 
be  rebuilt  in  case  it  should  become  necessary  to  raise  them.  They 
were  so  raised  in  1873,  the  ground  and  houses  having  subsided 
from  the  above-mentioned  causes,  and  the  road  was  at  the  same 
time  repaired  and  restored. 

5.  By  the  month  of  October,  1876,  the  surface  of  the  High 
Street  at  the  part  on  which  the  houses  of  the  plaintiffs  abutted, 
for  some  distance  on  either  side,  together  with  the  houses  abutting 
on  it,  had  again  subsided  considerably,  and  to  a  depth  of  five  or 
six  feet  or  thereabouts  in  the  lowest  spot.  The  street  and  houses 
on  either  side  of  that  spot  subsided  in  a  gradual  slope  towards  it, 
the  houses  leaning  slightly  on  one  side.  The  plaintiffs'  houses 
and  the  shops,  which  were  on  the  ground-floor  of  the  houses,  were 
at  the  same  height  above  the  surface  of  the  roadway  as  they  had 
been  before  the  subsidence,  and  there  were  the  same  facilities  for 
ingress  and  egress  as  before  ;  but  the  whole  was  at  a  lower  level, 
gradually  declining  towards  the  spot  above  mentioned  where  the 
subsidence  was  greatest.  The  surface  of  the  roadway  remained 
continuous,  so  that  traffic  could  pass  along  it  as  before ;  but  the 
roadway  was  in  a  curved  hollow,  and  at  the  level  to  which  it  had 
subsided  was  liable  to  be  flooded,  and  in  fact  was  flooded  at  times 
so  as  to  render  traflic  impossible.  (1) 

6.  Salt  has  been  manufactured  from  brine  in  the  neighbourhood 
of  Northwich  in  the  manner  described  in  par.  3  ever  since  the 
sixteenth  century.  In  consequence  of  the  working  of  salt,  the 
land]  in  the  whole  neighbourhood  of  Northwich  has  been  sinking 
for  at  least  150  years  now  last  past ;  and  the  piece  of  roadway 
mentioned  in  par.  5  of  this  case  has  from  time  to  time  during 
that  period  been  a  source  of  expense  to  the  township,  often 
requiring  repairing  and  filling  up,  sometimes  to  the  extent  of 

(1)  This  was  said  to  have  been  for  have  occurred  two  or  three  times  a 
two  or  three  days  at  a  time,  and  to      year. 
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many  feet  at  a  time ;  and  that  has  been  abeolately  necessary  to        1880 
keep  it  above  water  in  time  of  flood.    In  the  year  ISSS,  the     Bubous 
surreyor  of  the  highway  repaired  and  restored  the  street.    In  the   nobthwioh 
years  1863, 1864,  and  1871,  it  was  also  again  repaired  and  restored  Local  Boabd, 
by  the  then  local  board.    On  the  occasion  of  the  works  in  1871,     G.  P.  D. 
the  honses  now  the  plaintiffs'  were  rebuilt^  as  mentioned  in  par.  4. 
On  each  of  these  occasions  the  works  done  were  similar  to  those 
hereinafter  mentioned.    No  compensation  has  ever  yet  been  paid 
in  respect  of  snch  repairing  and  restoring. 

7.  In  the  months  of  October  and  November,  1876,  the  defend- 
ants did  certain  work  to  the  roadway  of  the  High  Street,  which 
the  plaintiffs  contended  to  have  been  a  raising  of  the  street  within 
the  meaning  of  s.  149  of  the  Public  Health  Act,  1875  (1),  and  an 
exercise  by  them  of  the  powers  conferred  on  them  by  that  section, 
lat  which  the  defendants  contended  to  have  been  a  repairing  and 
restoring  of  the  roadway,  and  merely  a  fulfilment  of  their  duty  as 
surveyors  of  highways,  under  s.  144.  (2) 

8.  Extracts  from  minute-books  kept  by  the  defendants  shew 
the  proceedings  of  the  defendants  in  reference  to  the  work,  and 
the  resolution  in  pursuance  of  which  it  was  carried  out : — [Certain 
resolutions  for  *'  raising  "  the  streets  were  here  set  out.] 

9.  The  works  done  were  as  follows : — Materials  were  put  on  the 
roadway  so  as  to  make  the  surface  immediately  above  the  point  of 

(1)  38  &  39  Vict  8. 149  enacts  tbat :  duties,  and  Habilities  of  surveyors  of 
**  The  nrban  authority  shall  from  time  highways  under  the  law  for  the  time 
to  timeoause  all  such  streets  *'(i«e.>  streets  being  in  force,  save  so  far  as  such 
bemg  or  which  at  any  time  become  high-  'powers,  authorities,  or  daties  are  or 
ways  repairable  by  the  inhabitants  at  may  be  inconsistent  with  the  provi- 
large  within  any  urban  district)  •*  to  be  sions  of  this  Act :  every  urban  autho- 
lefvcllcd,  paved,  metalled,  flagged,  chan-  rity  shall  also  have,  exercise,  and  be 
nelled,  altered,  and  repaired  as  ooca-  subject  to  all  the  powers,  authorities, 
non  may  require ;  they  may  from  time  daties,  and  liabilities  which  by  the 
to  time  cause  the  soil  of  any  such  street  Highway  Act»  1835,  or  any  Act  amend- 
to  be  raised,  lowered,  or  altered  as  they  ing  the  same,*  are  vested  in  and  given 
may  think  fit,*  &c.  to  the  inhabitants  in  vestry  assembled 

(2)  Sect.  144  enacts  that  **  every  of  any  parish  within  their  district." 
urban  authority  shall  within  their  dis-  *  5  &  6  Wm.  4,  c.  50 ;  4  &  5  Vict, 
trict  exclusively  of  any  other  person  c  61 ;  8  ?&  9  Vict.  c.  71 ;  25  &  26 
execQte  the  office  of  and  be  surveyor  of  Vict  c.  61 ;  27  &  28  Vict.  c.  101 ;  28 
highways*  and  have,  exercise,  and  be  &  29  Vict.  c.  107. 

subject  to  all  the  powers,  authorities. 
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1880       the  lowest  subsidence  about  4  ft.  8  in.  higher  than  it  was  at  the 

BURGE8S     *^™®  ^^  the  commencement  of  the  work.     The  defendants,  in 

NoRTHwioH    ^^termining  the  height  at  which  they  would  leave  the  surface  of 

Local  Boabd.  the  roadway,  had  not  regard  to  the  depth  of  the  then  last  subsid- 

G.  P.  D.     enoe,  but  were  guided  by  their  view  of  what  would  best  meet  the 

requirements  of  the  district  and  make  the  most  e£Scient  roadway. 

10.  The  works  were  done  without  the  consent  of  the  owners  of 
the  houses  abutting  on  the  street. 

11.  The  defendants  upon  beginning  the  works  gave  notice  to 
the  plaintiffs  and  the  other  owners  of  the  houses  adjoining  that 
they  were  about  to  execute  the  works ;  and  the  plaintiflEs  then  com- 
menced to  raise  their  houses,  and  they  were  raised  simultaneously 
with  the  execution  of  the  works  to  the  roadway ;  and  their  housea 
were  so  raised  by  means  of  the  mechanical  contrivance  described 
in  par.  4  of  the  case.  The  execution  of  the  works  by  the 
defendants  necessitated  the  raising  of  the  plaintiffs'  houses. 

12.  After  the  works  had  been  completed,  the  plaintiffs  claimed 
from  the  defendants  compensation  for  the  damage  which  they 
alleged  to  have  been  done  to  them  by  the  raising  of  the  street ; 
and  they  rested  their  claim  to  such  compensation  on  the  308th 
section  of  the  Public  Health  Act,  1875.  (1)  The  defendants 
denied  and  still  deny  their  liability  to  make  the  plaintiffs  any 
compensation. 

13.  The  plaintiffs  nominated  a  county  court  judge  to  be  arbi- 
trator  on  their  behalf,  and  they  claimed  to  do  so  pursuant  to 
ss.  179, 180,  of  the  Public  Health  Act,  1875.  (2)    The  defendants 


(1)  Sect.  308  enacts  that,  *'  where 
any  person  sustains  any  damage  by 
reason  of  the  exercise  of  any  of  the 
powers  of  this  Act  in  relation  to  any 
matter  as  to  which  he  is  not  himself  in 
default,  full  compensation  shall  be 
made  to  such  person  by  the  local 
authority  exercising  such  powers ;  and 
any  dispute  as  to  the  fact  of  damage 
or  amount  of  compensation  shall  be 
settled  by  arbitration  in  manner  pro- 
vided by  this  Act,  or,  if  the  compensa- 
tion claimed  does  not  exceed  the  sum 
of  201,,  the  same  may  at  the  option  of 


either  party  be  ascertained  by  and 
recovered  before  a  court  of  summary 
jurisdiction.'* 

(2)  Sect.  179  enacts  that,  *'  in  case 
of  dispute  as  to  the  amount  of  any 
compensation  to  be  made  under  the 
provisions  of  this  Act  (except  where 
the  mode  of  determining  the  same  is 
specially  provided  for),  and  in  case  of 
any  matter  which  by  this  Act  is 
authorized  or  directed  to  be  settled  by 
arbitration,  then,  unless  both  parties 
concur  in  the  appointment  of  a  single 
arbitrator,  each  party  shall  appoint  an 
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within  fourteen  days  after  such  nomination  denied  that  they  were        iggo 
Uable  to  make  compensation,  and  disclaimed  the  jurisdiction  of     BvBoua 
the  arbitrator,  and  took  no  part  in  any  proceedings  bad  or         «• 
done  by  him  as  arbitrator,  on  the  ground  that  he  had  no  juris-  Local  Board. 
diction.    They  declined  to  appoint  or  acquiesce  in  the  appoint-     G.1bVD. 
ment  of  an  arbitrator :  and,  after  the  expiration  of  fourteen  days 
after  the  nomination  of  the  arbitrator,  he  sat  and  took  evidence 
at  the  instance  of  the  plaintiffs  for  the  purpose  of  ascertaining 
whether  damage  had  been  done  to  the  plaintiffs  by  the  works 
done  to  the  street,  and  the  amount  of  such  damage,  if  any.    The 
plaintiffi  claimed  as  such  damage  the  amount  of  the  expense  they 
had  incurred  by  raising  their  houses,  as  mentioned  in  par.  4  of 
the  case,  and  gave  evidence  of  such  amount.    The  defendants 
did  not  attend,  and  took  no  part  in  the  proceedings  before  the 
arbitrator. 

14.  The  arbitrator  by  his  award, — a  copy  of  which  was  annexed 
to  the  case  and  was  to  be  referred  to, — awarded  to  the  plaintiffs 
130Z.  and  the  costs  of  the  reference. 

15.  The  plaintiffs'  costs  of  the  reference  were  subsequently 
taxed  at  3U  3a.  lOd. 

16.  The  plaintiffs  duly  demanded  payment  of  these  two  sums  of 
1307.  and  317.  3$.  lOi.,  but  the  defendants  refused  to  pay. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  above  stated,  the  plaintiffs  were  entitled  to  recover  those 
sums  or  either  of  them. 

After  some  argument  heard  on  the  4th  of  March,  the  Court 
remitted  the  case  to  the  barrister  who  stated  it,  with  the  question : 
"  Was  the  raising  of  the  road  reasonably  necessary  to  put  it  in  a 
proper  state  for  trafiSc,  or  in  other  words,  could  the  road  have  been 
pot  permanently  into  a  proper  state  for  tra£Sc  as  economically  and 


vbitratsr  to  whom  the  matter  shall  be 
referred." 

Sect  180  regulates  the  mode  of  con- 
ducting  the  arbitration;  and  snb-s.  4 
pcoyides  that,  "if  for  the  space  of 
fonrteen  days  "after  any  matter  by  this 
Act  authorized  or  directed  to  be  settled 
by  arbitration  has  arisen,  and  notice  in 
writing  by  one  party  'who  has  duly 


appointed  an  arbitrator  has  been  given 
to  the  other  party,  stating  the  matter 
to  be  referred,  and  accompanied  by  a 
copy  of  such  appointment,  the  party  to 
whom  notice  is  given  fails  to  appoint 
an  arbitrator,  the  arbitrator  appointed 
by  the  party  giving  the  notice  shall  bo 
deemed  to  be  appointed  by  and  shall 
act  on  behalf  of  both  parties." 
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1880        efficiently^  without  being  raised  to  nearly  its  old  lerel  as  by  being 
BuBoisa     8^  raised  ?'    The  barrister  took  evidence,  heard  counsel  for  the 
NoBrawicH*  P*^^^®^  respectively  and  reported  as  follows :   It  was  contended  by 
Local  Boabd!  the  learned  counsel  for  the  plaintiffs  that  the  true  meaning  of  the 
C.  P.  D.     above  question  was  whether  or  not  it  was  reasonably  necessary  for 
the  defendants  to  execute  the  works  referred  to  in  the  9th  para- 
graph of  the  special  case,  in  discharge  of  a  duty  imposed  upon 
them  by  law,  so  as  to  prevent  the  road  remaining,  at  the  time  of 
the  commencement  of  the  said  works,  or  becoming  within  a  period 
which  could  then  reasonably  be  foreseen,  in  a  condition  which 
would  render  the  parish  liable  to  an  indictment  for  non-repair. 
This  construction  of  the  question  was  not  assented  to  by  the 
learned  counsel  for  the  defendants. 

Under  these  circumstances  the  barrister  stated  the  following 
findings  of  fact. 

Before  and  at  the  commencement  of  the  works  in  the  9th 
paragraph  of  the  case  mentioned  the  road  was  sinking  gradually. 
The  sinking  was  progressing  most  rapidly  at  or  near  the  same 
spot,  so  that  the  lowest  part  of  the  depression  already  existing 
would  have  gradually  deepenedi  and  the  inclination  of  the  road- 
way on  each  side  would  have  become  steeper.  The  deepest  part 
of  the  depression  which  was  near  a  sharp  curve  in  the  street  waa 
already,  before  the  commencement  of  the  works,  mentioned  in 
the  case,  a  source  of  inconvenience  to  the  traffic  at  times,  other 
than  times  of  flood,  which  inconvenience  would  have  increased  as 
the  depression  deepened.  Moreover,  the  gradual  deepening  of 
the  hollow  rendered  the  roadway  more  and  more  liable  to  be 
flooded  in  times  of  excessive  rains,  causing  during  the  continuance 
of  the  flood  serious  inconvenience  to,  and  occasionally  the  com- 
plete obstruction  of,  the  ordinary  traffic.  If  the  road  had  been 
raised  to  a  less  height  than  that  mentioned  in'  the  9  th  paragraph 
of  the  case,  having  regard  to  the  continuing  depression  above* 
mentioned,  the  road  would  have  required  to  have  been  raised 
again  after  the  lapse  of  a  shorter  time  than  will  be  required 
under  the  existing  circumstances,  and  thus  a  greater  expense 
would  have  been  incurred. 

As  the  result  of  the  facts  above  stated,  and  assuming  the  con- 
struction put  by  the  learned  counsel  for  the  plaintiffs  upon  the 
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above-mentioned  question  to  be  correct,  I  find  that  having  regard        1880 
to  the  obfitrnction  to  tra£So  caused  by  the  fioodings  of  the  road     Buboub 
during  their  continuancey  the  raising  of  the  road  was  reasonably  i^oBrawicH 
necessary  to  put  it  in  a  proper  state  for  traffic,  and  that  the  road  LocalBoabd. 
could  not  have  been  put  permanently  into  a  proper  state  for*  traffic     c.  p.  d. 
as  economically  or  as  efficiently  without  haying  been  raised  to  the 
extent  and  in  the  manner  described  in  the  special  case. 

On  the  other  hand,  on  the  above-mentioned  assumptions,  if  the 
consideration  of  the  liability  of  the  road  to  occasional  flooding  be 
excluded,  and  having  regard  only  to  the  inconyenience  caused  to 
the  ordinary  traffic  in  times  other  than  times  of  flood  by  the 
continuing  depression  aboye-mentioned,  I  find  that  though  the 
raising  of  the  road  to  the  extent,  and  in  the  manner  described 
in  the  special  case  was  a  reasonable  and  prudent  act  on  the  part 
of  the  defendants,  yet  that  such  raising  was  not  necessary  to  put 
the  road  in  a  proper  state  for  traffic. 

1880.  Dec.  11  and  18.  ChanneB,  for  the  plaintiflb.  Although  the 
defendants  declined  to  appear  before  him  at  the  original  hearing 
of  the  case,  the  arbitrator  had  jurisdiction :  Burgess  v.  Northwich 
Loeal  Board  (1),  see  also  Nutter  v.  Aeerinfftan  Local  Board  of 
EeaUh.  (2)  The  award  is  conclasive  as  to  the  facts  and  amount  of 
damages.  The  main  question  is  whether  the  defendants'  operations 
on  the  street  were  in  pursuance  of  a  duty  or  exercise  of  their 
powers.  The  finding  of  the  arbitrator  is,  in  substance,  that  more 
than  was  necessary  had  been  done,  but  that  it  was  good  and  proper. 
Therefore  it  was  an  improvement,  done  in  exercise  of  their  powers 
conferred  by  the  Ad,  and  the  finding  is  in  favour  of  the  plaintiff's. 
A  right  of  road  is  in  the  nature  of  an  easement.  If  liable  to  be 
flooded  the  road  is  less  convenient.  But  the  public  take  it  as  it 
is.  Apart  from  statutory  powers  the  defendants  have  no  right  to 
interfere  with  the  surface  of  the  land,  unless  merely  to  metal  it 
They  may  not  raise  it.  A  road  lying  near  a  river  and  therefore 
liable  to  be  flooded  could  not  be  raised  without  statutory  powers, 
still  less  could  the  parish  be  indicted  for  not  raising  it.  There 
is  no  authority  whatever  for  indicting  a  parish  in  respect  of  a  road 
being  impassable  by  reason  of  water,  unless  of  course  the  water 

(1)  37  L.  T.  (N.S.)  35&  (2)  4  Q.  B.  D.  375. 
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1880       was  a  consequence  of  neglect  to  cleanse  ditches  or  some  snch 

BuBOESB     omission  of  duty.    But  the  defendants  would,  before  the  Act,  have 

NoBOTwioH  ^^  indictable  for  raising  the  road,  or  even  if  they  interfered 

LooAL Board,  with  a  mere  privilege  right:  Beckett  y.  Midland  By.  Co.  (1)     In 

G.  P.  i).     Metropelitan  Board  of  Works  v.  MeOarthy  (2)  no  part  of  the 

plaintifiTs  land  was  taken,  but  his  access  to  the  highway  the  river 

Thames  was  affected,  and  he  recovered  compensation. 

M^Intyre,  Q.O.  (Horace  Broton,  with  him),  for  the  defendants. 
There  is  no  liability  on  the  defendants.  The  plaintiffs  had  a  right 
to  have  the  road  kept  as  near  to  the  level  as  it  could  be  with 
relation  to  the  house  as  constructed,  yiz.,  so  that  it  might  be  raised 
from  time  to  time.  The  defendants  were  under  the  Public  Health 
Act,  1875,  s.  149,  bound  to  cause  the  street  to  be  "  repaired  as 
occasion  may  require.''  To  **  repair  "  means  to  restore  the  road, 
and  not  merely  to  render  it  capable  of  being  temporarily  used. 
For  instance,  suppose  the  arch  of  a  viaduct  fell  it  must  be  replaced, 
or  suppose  the  highway  was  over  an  embankment  on  the  shore 
and  the  sea  made  a  mere  gap.  The  duty  of  the  defendants  would 
be  to  make  the  road  as  nearly  as  possible  what  it  was  before,  and 
not  merely  to  render  trafiSc  along  the  road  possible :  Beg.  v.  Inha^ 
hitants  of  Ghreenhow.  (3)  Here  there  was  certainly  no  destruction 
of  the  high  road  exempting  the  surveyor  from  liability  to  repair. 
This  being  an  ancient  road  repairable  by  the  inhabitants  of  the 
township,  they  were  bound  to  keep  it  as  nearly  as  possible  in  the 
condition  best  for  the  tra£Sc  of  the  district  The  defendants,  as 
surveyor,  are  under  that  obligation.  Sect.  149  provides  that  'the 
authority  may  from  time  to  time  cause  the  soil  of  the  street  to  be 
^  raised,  lowered,  or  altered."  That  means  that  they  may  do  so 
to  a  street  in  a  fixed  or  proper  position.  The  case  finds  in  effect 
only  that  they  have  ''restored"  the  sunken  street. 

[Lopes,  J.  The  arbitrator  finds  that  though  a  reasonable  and 
prudent  act,  yet  that  such  raising  was  not  necessary  to  put  the 
road  in  a  proper  state  for  traffic.] 

But  also  that  it  ^  could  not  have  been  put  permanently  into  a 
proper  state  for  traffic  economically  or  efficiently  "  without  having 
been  so  raised,  and  that  the  depression  ''  would  have  gradually 

(1)  Law  Rep.  3  C.  P.  82.  (2)  Law  Rep.  7  H.  L.  243. 

(3)  IQ.  B.  D.  703. 
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deepened."  The  defendants  have  not  ^  raised  or  altered  "  the  road       I88O 
within  the  meaning  of  the  Act.    If  they  have,  then  even  filling     bvboess 
op  a  rut  in  the  road  wonid  be  "  raising  **  that  part  of  it.    Of  nobtowioh 
conrsey  in  one  sense  repair  is  improvementy  bnt  these  repairs  were  Local  Boa&d. 
not  improyements  giving  ground  for  compensation.  C.  P.  D 

The  distinction  between  the  different  acts  is  shewn  by  illus- 
trations in  a  frontispiece  to  Bateman  on  Highways.  If  a  road  is 
raised,  or  lowered  to,  or  altered  from  the  proper  or  normal  level, 
then  the  compensation  clauses  apply.  The  plaintiffs  have  built 
beside  a  sinking  road  which  they  must  have  known  would  be 
eventually  raised.  The  duty  of  the  surveyor  was  to  restore  it  as 
nearly  as  possible,  and  the  defendants  have  done  no  more.  Ho 
doubt,  if  access  to  a  road  had  been  injured,  as  in  Metropolitan 
Board  of  Works  v.  McCarthy  (1),  compensation  might  have  been 
recoverable.  But  here  the  whole  damage  claimed  is  the  cost  of 
working  up  the  house  to  the  leveL  That  is  not  actionable  damage, 
and  the  award  giving  compensation  for  it  cannot  be  maintained. 

Channdl  replied.  '^  Baising  "  does  not  mean  raising  with  refer- 
ence to  the  centre  of  the  earth,  but  relative  raising  with  reference 
to  the  adjacent  surface. 

Ho  authority  can  be  found  on  the  question  of  floods  on  the 
highway.  In  Beg.  v.  Inhdbilant$  of  the  Parish  of  Paul  (2),  Maule,  J., 
held  that  a  parish  could  not  be  convicted  for  not  rebuilding  a  sea- 
wall over  which  a  road  ran  that  had  been  washed  away  by  the  sea ; 
and  so  in  Beg.  v.  InhahHants  of  Or^enhow  (3)  said  Blackburn,  J. 

The  ordinary  right  of  road  is  a  right  to  go  over  the  land  as  it  is ; 
if  a  man's  land  falls  the  public  still  pass  over  it  but  in  its  fallen 
state.  The  road  has  been  raised  under  the  powers  of  the  Act,  and 
compensation  should  be  paid  for  the  damage  to  the  plaintiffs' 
rights ;  ^  it  would  be  the  height  of  absurdity  to  say  that  a  private 
»  right  is  not  interfered  with,  where  a  man  who  has  been  accus- 
tomed to  enter  his  house  from  a  highway  finds  his  door  made 
impassable,  so  that  he  no  longer  has  access  to  his  house  from  the 
public  highway/'  per  Lord  Cairns,  0.,  in  Lyon  v.  Fishmonger's 
Co.{^) 

Our.  adv.  vuU. 

(1)  Law  Rep.  7  H.  L.  243.  (8)  1  Q.  B.  D.  703,  at  pp.  707-^ 

(2)  2  Mo.  &  B.  307.  (4)  1  App.  Gas.  662,  at  pp.  675-^. 


274  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS,     VOL.  TL 

1880  Dec.  21,  1880.  Likdley,  J.,  after  stating  the  facts  from  the 

BuBGns     special  casa  and  the  supplemental  statement : — In  order  that  the 

NoBTHwioH  pl^^t^  ™^y  succeed  in  this  action,  they  must  shew,  1.  That 

Local  Board,  they  had  some  rights  which  the  defendants  have  infringed ;  2. 

0.  P.  D.     That  they  have  sustained  damage  by  reason  of  the  exercise  by 

the  defendants  of  some  of  the  powers  conferred  upon  them  by  the 

Public  Health  Act,  1875,  38  &  39  Vict.  c.  55. 

It  is  necessary  for  them  to  shew  that  they  had  some  right 
which  the  defendants  have  infringed ;  for,  it  is  now  a  well-settled 
principle  that  a  person  is  not  entitled  to  compensation  for  damage 
done  to  him  by  a  public  authority  acting  under  the  powers  of  an 
Act  of  Parliament,  unless  he  could  have  maintained  an  action  for 
such  damage  if  the  statute  had  not  authorized  the  acts  causing 
the  damage :  Bieket  y.  Metropolitan  By.  Co.  (1)  I  proceed,  there- 
fore, to  inquire  what  rights  the  plaintiffs  had  in  respect  of  their 
houses  and  the  road  in  question. 

The  plaintiffs  do  not  allege  that  they  had  any  prescriptive 
rights,  e.g.  to  light,  which  have  been  infringed  by  the  defendants. 
They  do  not  allege  that  before  the  passing  of  the  Public  Health 
Act,  1875,  they  were  the  owners  of  the  soil  over  which  the  road 
runs.  But,  as  prima  facie,  such  soil  or  some  part  of  it  would 
belong  to  them  as  adjoining  owners,  and  as  at  common  law  the 
owner  of  land  over  which  a  highway  runs,  may  maintain  trespass 
for  anything  unlawfully  put  on  such  highway  (see  Lcide  v. 
Shepherd  (2),  and  8t.  Mart/y  Newington  v.  Jaeoba  (3) ),  it  may  be 
as  well  to  shew  that  they  cannot  maintain  this  action  in  the 
character  of  owners  of  the  road. 

By  8. 149  of  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55, 
the  highway  in  question  was  vested  in  the  local  board,  and  vested 
in  them  so  as  to  confer  upon  them  the  property  b,  and  posses- 
sion of  the  surface  of  the  soil  even  as  against  the  former  owner 
thereof:  see  Coverdale  v.  Charlton  (4),  and  BoUa  v.  SotUkuurk 
Vestry  (5),  where  the  effect  of  the  above  section,  and  the  sense 
in  which  the  soil  is  vested  in  the  local  board  are  discussed  and 
determined.    It  follows  that  the  owner  of  the  land  adjoining 

(1)  Law  Rep.  2  H,  L.  175.  (3)  Law  Rep.  7  Q.  B.  47. 

(2)  2  Str.  1004.  (4)  4  Q.  B.  D.  104, 

(5)  14  Ch.  D.  786. 
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the  highway  cannot,  as  owner  of  the  soil  of  the  highway  itself,       1880 
maintain  an  action  against  the  local  board  for  putting  materials     bubghbs 
on  the  hi£:hway  in  excess  of  what  might  be  required  for  merely  ^^     ^' 
rendering  it  fit  for  traffic.    In  other  words,  if  the  old  forms  of  Local  Boabd. 
action  were  still  in  use,  the  plaintiffs,  even  if  owners  of  the  soil     o.  P.  D. 
under  the  highway,  could  not  maintain  an  action  of  trespass     Li^die^.j. 
against  the  local  board  for  putting  on  their  land  more  materials 
than  a  surveyor  of  highways  could  justify.    The  local  board  are 
the  owners  of  the  surface ;  and,  even  if  they  have  overloaded  the 
surface,  no  injury  has  been  done  to  the  plaintiffs  by  such  over- 
loading.   Moreover,  the  plaintiffs'  inability  to  maintain  such  an 
action  is  the  consequence  of  s.  149,  which  changes  the  ownership 
of  the  soil.     It  is  not  the  consequence  of  any  exercise  of  any  of 
the  powers  conferred  on  the  local  board ;  and  the  plaintiffs  cannot 
claim  compensation  on  the  footing   of  any  trespass  to   their 
property ;  nor  do  they  in  truth  put  forward  this  claim  on  that 
ground. 

The  plaintiffs  rely,  and  are  driven  to  rely  on  the  injury  done  to 
their  houses  by  raising  the  road  in  front  of  them.  But,  in  order 
to  establish  any  right  of  action  or  to  compensation  for  this  injury, 
they  must  shew  that  they  are  entitled  to  have  the  road  kept  at 
the  level  at  which  it  was  after  it  subsided.  No  right  short  of  this 
will  ayail  them.  The  right  alleged  to  have  been  infringed  is  the 
plaintiffs'  right  to  pass  and  repass  from  their  houses  to  the  road, 
and  from  the  road  to  their  houses.  The  right  of  a  person  who  has 
a  house  or  land  abutting  on  a  highway,  to  pass  and  re-pass  from 
one  to  the  other  is  incontrovertible,  and  must  be  conceded  to  the 
plaintiffs :  Lyon  v*  Fiahmangers'  Company  (1) ;  but  where,  as  in 
this  case,  he  is  not  the  owner  of  the  soil  of  the  highway,  his 
right  so  to  pass  and  re-pass  is  a  consequence  of  the  dedication  of 
the  highway  to  the  public ;  and,  if  the  plaintiffs  could  shew  that 
the  highway  had  been  dedicated  to  the  public  at  the  level  at 
which  it  accidently  sank,  they  would  have  had  a  right  of  access 
at  that  level,  and  a  right  of  action  if  such  level  was  altered  to 
their  detriment. 

The  plaintiffs'  right  of  access  to  the  road  when  it  was  sunk  is 
not  open  to  controversy;  but  I  can  find  neither  principle  nor 

(1)  1  App.  Gas.  662. 
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12S0       authority  for  saying  that  they  had  a  right  to  have  the  road 

j^^^^i     which  had  recently  accidentally  sunk  maintained  at  the  level  to 

ty*         which  it  had  so  sunk.    Unless,  however,  they  had  such  a  right. 

Local  Boabd.  they  are  not  m  a  position  to  maintain  that  any  right  of  theirs 

C.  p.  D.     ^^  infringed,  if  the  road  is  raised  to  the  height  at  which  it  was 

Lilidi^.  J.     before  it  subsided.    Even,  therefore,  if  the  defendants  in  this  case 

have  done  more  than  was  necessary  or  proper  for  repairing  the 

road  and  keeping  it  in  repair,  I  am  of  opinion  that  the  plaintiffs 

have  failed  to  establish  any  infringement  by  them  of  any  right  of 

theirs.    In  other  words,  the  plaintiffs  had  no  cause  of  action  and 

no  right  to  compensation. 

I  proceed  next  to  inquire  into  the  question  whether  the  de- 
fendants raised  the  road  nnder  the  powers  conferred  upon  them 
by  the  Public  Health  Act,  1875,  or  whether  they  did  so  under  the 
powers  which  all  highway  surveyors  as  such  can  exercise. 

In  one  sense,  everything  the  defendants  did  was  in  exercise  of 
the  powers  conferred  upon  them  by  the  Public  Health  Act ;  but, 
by  the  expression  ^'  exercise  of  any  of  the  powers  of  this  Act," 
in  B.  308,  I  understand  new  powers  created  by  the  Act,  viz.,  by 
s.  149,  and  not  powers  simply  transferred  by  s.  114  of  the  Act 
from  the  highway  surveyor  to  the  local  board. 

The  duty  of  the  highway  surveyors  is  to  repair  and  keep  in 
repair  (5  &  6  Wm.  4,  c.  50,  s.  6) ;  which  means,  I  apprehend,  to 
keep  the  road  as  dedicated  to  the  public  in  such  a  state  as  to  be 
safe  and  fit  for  ordinary  tra£Sc.  An  occasional  flooding,  even  if  it 
temporarily  renders  a  highway  impassable,  is  not  sufficient  to 
sustain  an  indictment  for  non-repair :  and  it  may  be,  and  I  think 
is,  true  that  if  the  road  had  not  been  raised  it  might  nevertheless 
have  been  made  safe  and  fit  for  traffic,  so  as  to  have  rendered  an 
indictment  unsustainable.  But,  considering  that  the  road  had 
only  recently  sunk,  and  that  what  was  done  was,  in  substance,  to 
restore  it  to  the  state  in  which  it  was  before  it  sank,  I  am  of 
opinion  that  what  the  defendants  did  was  not  in  exercise  of  any 
of  the  powers  conferred  upon  them  by  the  Public  Health  Act,  but 
was  done  by  them,  if  not  strictly  in  performance  of  their  duty  as 
surveyors  of  highways,  at  all  events  in  exercise  of  such  powers  as 
highway  surveyors  have. 
The  defendants,  it  is  true,  raised  the  level  of  the  road  as  it 
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existed  after  the  accident ;  but  they  did  not  raise  the  road  higher        1880* 
than  it  was  before  the  accident,  nor  higher  than  it  was  when     Bubgbss 
dedicated  to  the  public  or  when  Tested  in  the  defendants.    If,   xobthwich 
indeedy  the  old  road  had  been  at  the  level  to  which  this  road  sank,  LooalBoabo. 
and  had  been  raised  from  that  level,  the  plaintiffs  would,  in  my     G.  P.  D. 
opinion,  have  been  entitled  to  compensation ;  for  in  that  case  their    Lindiey,  j, 
light  of  access  would  have  been  infringed,  and  the  defendants 
eould  only  have  justified  their  acts  by  reason  of  their  exercise  of 
powers  created  by  and  conferred  upon  them  by  the  statute.    But, 
.under  the  peculiar  circumstances  of  this  case,  I  am  of  opinion  that 
the  plaintifis  are  entitled  to  no  compensation, — first,  because  no 
right  of  theirs  has  been  infringed;  and,  secondly,  because  the 
defendants  have  acted  under  powers  transferred  to  them  as  sar- 
veyoTB,  and  not  under  powers  created  by  the  statute.     In  my 
opinion,  therefore,  judgment  should  be  entered  for  the  defendants. 

LoPESy  J.  The  question  is  whether  the  defendants,  the  North- 
Wich  Local  Board,  in  the  cases  stated  in  this  special  case,  have 
exercised  a  power  conferred  upon  them  by  the  Public  Health  Act, 
1875,  and  thereby  caused  damage  to  the  plaintiffs,  or  whether 
they  have  merely  performed  a  duty  as  "  surveyor  of  highways." 

The  plaintiffs,  to  maintain  this  action  upon  the  award,  and  to 
recover  compensation  from  the  defendants,  must  establish  that  the 
defendants  have  done  an  act  for  which  they,  the  plaintiffs,  might 
have  brought  an  action  unless  the  legislature  had  authorized  it 
and  substituted  for  an  action  a  remedy  by  compensation. 

It  is  essential  to  consider  what,  as  found  by  the  arbitrator,  the 
defendants  have  done.  They  have  restored  the  level  of  the  road 
to  about  what  it  was  in  1870 ;  which  raising  the  arbitrator  finds, 
having  regard  to  the  obstruction  to  traffic  caused  by  floods,  was 
prudent  and  reasonably  necessary  to  put  the  road  into  an  efficient 
and  permanent  state  for  traffic,  but,  putting  floods  out  of  the 
question,  and  having  regard  only  to  the  inconvenience  caused  to 
the  ordinary  traffic  in  times  other  than  times  of  flood,  was  not 
necessary  to  the  extent  stated  in  the  case.  I  believe  this  to  be 
the  result  of  what  the  arbitrator  has  found.  Some  raising,  there- 
fore, was  absolutely  necessary,  independently  of  any  floods,  for  the 
purposes  of  ordinary  traffic:  this  it  would   be  the  duty  of  the 

Vol.  VI.  U  2 
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1880       **  surreyor  of  highways  "  to  do ;  and  of  this  the  plaintiffs  conld 

B17BGX88     ^ot  complain.    So  far  as  the  ratepayers  are  concerned^  the  *'  sar- 

NoBOTwioH  ^®y^'  ^^  highways  **  would  have  been  entitled  to  do  more  than 

Local  BoABD.  this,  and  to  have  raised  it  to  the  extent  stated  in  the  case,  and 

0.  P.  D.     the  plaintiffs  and  nobody  could  have  complained  unless  thereby 

LoT^j.      some  private  right  of  theirs  was  infringed.    The  plaintiffs  must 

shew,  therefore,  that  the  raising  so  far  as  it  was  unnecessary  for  the 

ordinary  traffic  was  an  infringement  of  some  right  they  possessed, 

to  their  injury. 

The  plaintiffs,  owners  of  houses  abutting  on  a  highway,  would 
have  a  right  of  access  to  that  highway.  But,  at  what  level? 
Not,  I  apprehend,  at  the  particular  level  to  which  by  a  pure 
accident,  or  by  some  convulsion  of  nature,  the  road  had  beea 
reduced  through  no  fault  of  the  defendants — ^in  fact,  by  some 
means  for  which  the  defendants  were  in  no  way  responsible. 
Could  the  plaintiffs  be  heard  to  say,  "  We  are  entitled  to  have 
this  road  at  the  level  to  which  by  some  accident  it  has  been 
reduced,  or  at  any  rate  at  the  level  required  by  the  mere  exigencies 
of  the  traffic ;  and,  if  you  raise  it  an  inch  beyond  that  level,  we 
have  a  cause  of  action  against  you  ?"  I  do  not  think  such  an 
action  would  be  maintainable;  and,  if  not  maintainable,  the 
plaintiflGs  are  not  entitled  to  compensation. 

Suppose  the  houses  had  sunk,  and  the  highway  remained  as  it 
was,  at  the  old  level,  there  would  have  been  no  cause  of  action. 
Suppose  the  road  had  sunk,  and  the  houses  remained  at  the  old 
level,  the.  plaintiffs  might  have  with  some  reason  complained  if 
the  defendants  did  not  raise  the  road.  They  might  have  said, 
*'  By  raising  the  road  in  1870,  you  led  us  to  believe  that  was  to 
be  its  level  for  the  future,  and  we  were  induced  thereby  to  apply 
expensive  machinery  in  order  to  be  able  to  keep  our  houses  on 
the  same  level  with  your  road.''  They  complain  now  because  the 
houses  and  the  road  have  sunk  pari  passu,  and  they  are  compelled 
to  call  in  aid  the  machinery  they  erected  in  1870  in  anticipatiou 
of  the  event  which  has  now  occurred. 

But  this  is  a  very  exceptional  case,  and  must  be  looked  at  with 
regard  to  its  exceptional  circumstances.  I  am  inclined  to  think 
that,  in.  determining  what  is  the  duty  of  the  '^  surveyor  of 
highways,"  the  floods  cannot  be  disregarded.    Having  regard  to 
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the  drcumstances  stated  in  the  case,  the  defendants  were  doing       1880 
nothing  more  than  their  duty  when  they  restored  the  road  to  the     boboesb"" 
level  at  which  it  was  placed  in  1870.    1  do  not  think  that  in  so  nobthwioh 
raising  it  they  were  acting  nnder  the  words  of  the  149th  section  of  Local  Boabd. 
the  Pablic  Kealth  Act>  1875,  "  may  from  time  to  time  cause  the     oTpTd. 
soil  of  any  such  street  to  be  raised,  lowered,  or  altered  as  they      l^j. 
may  think  fit,"  but  were  acting  under  the  words,  *^  shall  from  time 
to  time  cause  sach  streets  to  be  repaired  as  occasion  may  require." 
In  tacty  they  were  performing  a  duty  as  '^  surveyor  of  highways," 
and  not  exercising  a  power  as  the  ^^  Local  Board  of  Northwich." 
They  raised  the  road  to  the  level  at  which  it  was  placed  in  1870, 
thinking  the  **  occasion  "  so  "  required." 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  AUen  &  Sotif  far  W.  8.  Bradbume, 
Northwich. 

Solicitors  for  defendants :  Sharpe,  Parkers,  &  Co.,  for  Green  & 
Dixon,  NorOvwieh. 


THE  DUKE  OF  NORFOLK  v.  THE  BEV.  GEORGE  ARBUTHNOT.    Ko9,  30. 

Fraetke — Costa — Htyher  Scale — Btdes  0/ Supreme  Court  (Costs),  Order  Fi.,         cTpTdT 

rr.  2,  3. 

The  plaintiff  brought  an  action  for  damages  for  an  alleged  trespass  under 
a  claim  of  right,  and  prayed  an  injunction  to  restrain  the  defendant  from  a 
repetition  of  it^  The  issue  was  one  of  considerable  importance  as  between  the 
parties,  and  involved  a  lengthened  and  expensive  inquiry  into  the  title  of 
property  which  had  been  in  the  possession  of  the  plaintiffs  family  for  more 
than  three  centuries.  Upon  the  trial  (without  a  jury)  the  plaintiff  obtained 
judgment  for  nominal  damages : — 

J7e2r/,  not  a  case  in  which  the  Court,  in  the  exercise  of  its  discretion  under 
Order  YL,  rule  3,  Rules  of  the  Supreme  Court  (Costs)  woul^  order  the  costs 
to  be  taxed  upon  the  higher  scale. 

StrMe,  that  Order  YL,  rule  3,  of  the  Bules  of  the  Supreme  Court  (Costs) 
allowing  costs  upon  the  "  higher  scale"  is  not  limited  to  costs  in  actioifs  brought 
in  the  Chancery  Division  of  the  High  Court,  but  gives  the  Common  Law  Divi- 
sions a  discretionary  power  to  order  costs  to  be  taxed  upon  the  higher  scale^  even 
though  the  cause  of  action  involves  no  equitable  element. 

This  was  an  action  for  a  trespass,  brought  to  try  the  title  to  a 
•boildiDg  at  Amndel  known  as  the  Fitzalan  Chapel,  which,  was 
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claimed  by  the  Duke  of  Norfolk  as  his  freehold,  and  by  th& 
defendant,  vicar  of  the  parochial  church  of  Arandel,  as  beings 
the  chancel  or  choir  of  the  parish  church ;  the  plaintiff  claimed 


DUKSOF 

Norfolk 

ABBTJTHyoT.  aa  injunction  to  lestrain  the  defendant  from  committing  farther 
c.  P.  D.  trespasses.  The  cause  was  tried  before  Lord  Cioleridge,  CJ.,, 
without  a  jury,  in  March,  1879 ;  and  after  argument  before  his 
Lordship  in  May  following,  judgment  was  given  for  the  plamti£f 
with  408.  damages.  (1)  The  defendant  appealed,  and  the  Court  of 
Appeal  affirmed  that  judgment.  (2) 

Oainsford  Bruce  (W.  G.  PhUUmorey  with  him),  pursuant  ta 
notice,  moved  for  a  direction  of  the  Court  that  the  costs  should  be 
taxed  upon  the  higher  scale,  under  Order  VI.,  rules  2  and  3,  of 
the  Bules  as  to  Costs  issued  under  s.  17  of  the  Judicature  Act, 
1875.  (3)  The  2nd  rule  provides  that  '<  solicitors  shall  be  entitled 
to  charge  and  be  allowed  the  fees  set  forth  in  the  column  headed 
^  Higher  Scale '  in  the  schedule  hereto, — ^in  all  actions  for  special 
injunctions  to  restrain  the  commission  or  continuance  of  waste> 
nuisances,  breaches  of  covenant,  injuries  to  property,  and  infringe^ 
ment  of  rights,  easements,  patents,  and  copyrights,  and  other 
similar  cases  where  the  procuring  such  injunction  is  the  principal 
relief  sought  to  be  obtained,  and  in  all  cases  other  than  those  to 
which  the  fees  in  the  column  headed  '  Lower  Scale '  are  hereby 
made  applicable."  And  rule  3  provides  that,  *'  notwithstanding 
these  rules,\the  Court  or  judge  may  in  any  case  direct  the  fees 
set  forth  in  either  of  the  said  two  columns  to  be  allowed  to  all  or 
either  or  any  of  the  parties,  and  as  to  all  or  any  part  of  the 
costs."    These  rules  are  not  necessarily  limited  to  cases  where  an 


(1)  See  the  report,  4  0.  P.  D.  290. 

(2)  See  the  report,  5  C.  P.  D.  390. 

(3)  Jeune,  for  the  defendant,  urged 
a  preliminary  objection,  that  the  appli- 
cation should  have  been  made  to  the 
master,  under  Order  LIV.,  r.  2  (this 
not  being  one  of  the  excepted  cases), 
-who  might  have  referred  the  matter  for 
the  decision  of  a  Judge  under  r.  3,  and 
that  decision  would  be  final .  There  was 
in  fact  here  an  application  to  Lord 
Coleridge  at  chambers,  which  was  dis- 


missed by  him  with  costs.  It  is  not 
competent  to  the  plaintifif  to  appeal 
against  that  decision. 

G,  Bruce.  A  judge  at  chambers  has 
no  power  to  delegate  to  a  master  the 
discretionary  power  given  to  him  by 
Order  VI.,  r.  3:  see  Corticene  Floor 
Covering  Co.  v.  Tull,  27  W.  R,  373. 

Denhan,  J.  Without  deciding  this 
preliminary  point,  I  think  it  will  be 
better  to  hear  the  argument 
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injunction  is  the  principal  relief  sought.    In  PooUy  y.  Driver  (1)       1880 
costs  on  the  higher  scale  were  allowed  in  an  action  ^brought  upon     duxbop 
a  bill  of  exchange  in  the  Chancery  Division.  Norfolk 

[LiNDLEY,  J.    If  the  case  is  within  rale  2,  it  would  seem  that  Abbuthnot. 
it  is  for  the  master ;  if  within  rule  3,  it  is  for  the  discretion  of  the     0.  P.  D. 
judge,  and  there  is  no  appeal. 

Dekmak,  J.  The  better  way  will  be  to  treat  this  as  an  appeal 
from  Lord  Coleridge.  The  master  will,  of  conrse,  act  upon  his 
opinion.] 

In  Harnett  y.  Yise  (2),  Lord  Justice  James  says  :  *'  The  amount 
of  damages  given  by  the  jury  is  not  to  be  considered  as  conclu- 
sively establishing  any  remaining  matter  at  issue.  Every  judge ' 
would  take  it  as  a  material  element  in  considering  whether  the 
jurisdiction  given  by  Order  LY.  is  to  be  exercised  or  not  But  it 
is  the  duty  of  the  judge  who  tried  the  case,  and  the  duty  of  the 
Court  of  Appeal  also,  to  consider  the  whole  circumstances  of  the 
case,  everything  which  led  to  the  action/*  &c.  So,  here,  the  fact 
of  the  judgment  being  for  nominal  damages  only  will  not  deprive 
the  plaintiff  of  his  right  to  the  benefit  of  this  rule.  The  Court 
will  look  at  all  the  circumstances  out  of  which  the  action  arose, 
and  at  the  great  interest  which  was  at  stake  between  the  parties, 
and  the  amount  of  labour  and  expense  required  to  establish  the 
plaintiff's  claim.  That  the  Court  has  an  independent  jurisdiction 
in  the  matter,  is  clear  from  the  case  of  Myers  v.  Dejries.  (3)  If 
this  question  had  been  raised  in  the  Chancery  Division  (as  it 
would  have  been  before  the  passing  of  the  Judicature  Acts),  the 
plaintiff  would  clearly  have  been  held  entitled  to  have  his  costs 
taxed  upon  the  higher  scale.  There  is  no  reason  why  a  different 
rule  should  prevail  because  the  action  is  brought  in  this  division : 
see  the  observations  of  Brett,  L. J.,  in  Chapman  v.  Midland  By. 
Co.  (4)  If  there  ever  was  a  case  in  which  costs  on  the  higher 
scale  ought  to  be  allowed,  this  is  that  case.  The  plaintiff  claims 
an  injunction  to  restrain  the  defendant  from  interfering  with  his 
property.  That  claim  is  resisted  on  three  grounds, — first,  that  the 
building  in  question  was  part  of  the  parish  church, — secondly, 
on  the  ground  of  a  prescriptive  right  to  light  and  air, — thirdly, 

(1)  5  Ch.  D.  459,  494.  (3)  4  Ex.  D.  176. 

(2)  6  Ex.  D.  307,  311.  (4)  5  Q.  B.  D.  436. 
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1880        on  the  ground  that  the  etractore  was  consecrated  ground,  and 

Duke  oi*     therefore  no  alteration  could  be  made  in  it  without  a  fitcaltj. 

NoBFOLK     ^ij  these  objections  were  overruled :  and  the  Lord  Ohief  Justice 

ABBUTB3TOT.  might  have  granted  an  injunction  to  restrain  the  defendant  from 

O.  p.  D.     further  interfering  with  the  plaintiff's  rights. 

Jewie^  contra.  The  action  was  substantially  for  damages  for 
an  alleged  trespass.  The  question  was,  to  whom  did  the  land 
belong  ?  That  was  an  action  which  before  the  passing  of  the 
Judicature  Acts  was  usually  tried  in  the  courts  of  common  law, — 
like  claims  to  the  foreshore:  see  Cdlmady  v.  Bou>e.  (1)  The 
intention  of  the  Judicature  Acts  was  not  to  give  higher  costs  in 
the  Common  Law  Courts  than  were  allowed  before :  see  s.  34  of 
the  Act  of  1873.  "  One  test,'*  says  Brett,  L.J.,  in  Chapman  v.  Mid- 
land By.  Co.  {2),  ^*  is, — unless  it  is  met  by  other  considerations  in 
the  particular  case, — whether  the  party  has  selected  the  Common 
Law  Division  or  the  Chancery  Division  to  bring  his  action.  If  a 
person,  in  such  a  case  as  the  present  (3),  really  required,  as  the 
principal  relief  which  he  seeks,  an  injunction,  I  should  have 
thought  that  the  natural  course  for  him  would  be  to  apply  to  the 
Chancery  Division :  bat,  if  the  party  seeks  to  recover  damages, 
then  it  would  seem  more  natural  that  he  should  institute  pro- 
ceedings in  the  Common  Law  Division."  And  Lord  Justice 
Thesiger  bases  his  jadgment  upon  the  intention  of  the  Judicature 
Acts  and  of  .the  Bules  and  Orders  framed  under  them,  to 
give  the  old  scale  of  Chancery  costs  in  cases  peculiar  to  the 
Chancery  Division,  and  the  lower  or  ordinary  scale  in  cases  which 
are  naturally  brought  in  the  Common  Law  Division  of  the  High 
Court. 

[Denhan,  J.  The  mere  fact  of  the  plaintiff  selecting  one 
or  other  division  to  bring  his  action  in  cannot  be  the  true  test. 
If  Pooley  V.  Driver  (4)  had  been  tried  in  a  Common  Law  Divi- 
sion, why  should  not  the  plaintiff  have  come  to  the  Court  and 
asked  them  to  give  him  costs  upon  the  higher  scale,  as  the  Master 
of  the  Bolls  did  there  ?J 

PhiUimore  was  heard  in  reply. 

(1)  6  0.  B.  861.  (3)  Traspass  to  land. 

(2)  5  Q.  P.  D.  431,  435.  C^)  5  Ck  D.  469. 
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Denhan,  J.  After  the  course  the  argument  has  taken,  it  must  1880 
be  understood  that  the  judgment  I  am  about  to  give  is  wholly  douof 
confined  to  the  state  of  things  which  may  be  described  as  a  case  ^^^^^^ 
upon  original  application  under  rule  3  of  Order  VI.  of  the  orders  Abbuthhot. 
relating  to  costs.  If  this  were  a  case  in  which  we  were  now  pro-  G.  P.  D. 
ceeding  under  rule  2,  totally  different  considerations  would  apply : 
bnt  I  think  the  plaintiff  had  a  right  to  come  here  notwithstand- 
ing what  took  place  before  Lord  Coleridge,  and  ask  the  Court  to 
make  an  order  for  costs  upon  the  higher  scale,  under  rule  3.  We 
have  had  the  advantage  of  consulting  Lord  Coleridge  as  to  what 
had  taken  place  before  him ;  and  he  tells  us  that  the  application  • 
was  one  which  he  considered  solely  under  rule  2  of  Order  YI. 
Now,  with  regard  to  rule  3, 1  do  not  by  any  means  intend  to  hold, 
nor  do  I  think  we  ought  to  hold,  that  there  may  not  be  cases 
in  which,  though  an  action  is  brought  in  the  Common  Law  Diyi^ 
sions,  and  though,  before  the  Judicature  Acts  and  before  these 
roles  were  passed,  an  action  of  trespass  or  an  action  of  ejectment 
would  have  been  the  sole  nature  of  the  case,  the  Court  might  for 
doe  considerations  order  the  costs  to  be  taxed  upon  the  higher 
scale  under  rule  3  of  Order  YI.  We  have  had  our  attention 
directed  to  a  case  in  the  Chancery  Dlyision,  of  Pooley  y.  Driver  (1), 
in  which  the  Master  of  the  Bolls  laid  down  in  substance,  though 
not  in  so  many  words,  that  the  question  of  whether  the  action  is-i 
brought  in  one  diyision  or  the  other  is  not  a  conclusiye  test;  and 
we  also  haye  dicta  of  Lord  Justice  Brett  and  Lord  Justice  Thesiger 
in  the  case  of  Ohaplin  y.  Midland  By.  Co.  (2),  which  are  much  to 
the  same  effect,  though  they  are  applied  to  the  other  rule  of  the 
Order,  rule  2,  and  not  to  rule  3.  Still  I  think  they  are  dicta 
which  go  to  shew  that,  though  the  Court  in  which  the  action 
is  brought  is  a  test,  still  it  is  by  no  means  a  conclusiye  test,  upon 
the  question  of  whether  the  costs  ought  to  be  allowed  upon 
the  higher  scale  or  not :  and  I  can  conceiye  eases  in  which,  where 
the  action  is  one  of  an  old-fieushioned  character,  yiz.  an  action  of 
trespass,  in  which  the  judge  at  the  trial  would  haye  certified  that 
it  was  brought  to  try  a  right,  and  in  which  the  costs  would  haye 
been  the  ordinary  common  law  costs  in  the  old  time, — costs  ought 
to  be  allowed  upon  the  higher  scale ;  still  the  question  for  us  is, 

(1)  6  Ch.  D.  469.  (2)  5  Q.  B.  D.  167,  431. 
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1880        whether  in  this  particular  case  they  ought  to  be  so  allowed.  Now, 
Don  OF     upon  that  question  I  cannot  but  be  considerably  influenced  by  the 
No»oLK     ^^^  which  the  Lord  Chief  Justice,  on  consultation  with  us  about 
Arbuthiiot.  it^  i^nd  121  giving  us  the  benefit  of  his  opinion,  takes  of  the  matter : 
C.  P.  D.     and  we  haye  his  authority  for  saying  that,  if  that  had  been  the 
question  directly  before  him  at  chambers,  he  does  not  hesitate  to 
say  that  under  all  the  circumstances  of  the  case,  having  heard  it 
from  beginning  to  end,  having  bestowed  infinite  pains  about  it, 
knowing  that  it  went  to  the  Cionrt  of  Appeal,  and  being  tho- 
roughly conversant  with  the  whole  history  and  merits  of  the  case, 
he  does  not  think  it  is  a  case  in  which  any  special  or  sufficient 
grounds  existed  for  allowing  costs  upon  the  higher  scale,  and 
he  should  not  do  so  if  it  were  for  him  to  decide.    Now,  that,  I 
think,  is  a  matter  which  we  are  bound  to  take  into  account ;  it  is 
a  matter  upon  which  the  opinion  of  the  judge  who  tried  the  case 
and  who  knows  all  about  it  is  infinitely  more  valaable  than  any 
opinion  that  we  who  were  not  at  the  trial  can  form  upon  it ;  and 
upon  that  ground  alone  I  should  be  disposed  to  decide  this  case. 

But,  though  I  by  no  means  say  that  there  may  not  be  cases  in 
which  the  costs  ought  to  be  allowed  on  the  higher  scale  though 
they  may  be  ordinary  actions  so  far  as  the  shape  of  them  is  con- 
cerned, I  think  upon  the  whole  there  is  not  a  safiicient  affirmative 
case  for  the  allowance  of  such  costs  made  out  by  Mr.  Bruce  and 
Dr.  Fhillimore  on  this  occasion.  There  are  arguments  which  hare 
been  used  of  more  or  less  weight  in  that  direction.  The  case  was 
a  long  one ;  it  raised  an  important  question  as  between  the  parties ; 
it  was  a  case  which  necessarily  required  a  good  deal  of  research 
and  much  expenditure  of  money.  Many  such  cases,  however, 
have  been  and  are  almost  daily  tried;  and  it  would,  I  think, 
require  a  stronger  case  than  is  made  out  here  to  warrant  the  Court 
in  saying  that,  contrary  to  the  opinion  of  the  jndge  who  tried  the 
case,  costs  on  the  higher  scale  should  be  allowed.  I  think,  there- 
fore, there  is  not  a  sufficient  affirmative  case  made  out :  and  think  so, 
although  I  should  be  sorry  to  lay  down  any  rule  which  would  make 
it  impossible  for  persons  who  appeal  to  these  courts  for  justice  to 
obtain  the  same  measure  of  justice  and  the  same  advantages  which 
they  could  in  the  other  Division  of  the  High  Court.  Though,  in 
short,  I  do  not  see  why,  the  cases  being  identical,  the  same  rule  as 
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to  costs  should  not  apply  in  both  diyisions,  I  cannot  say  that       1880 
a  snfSciently  strong  case  has  been  made  out  here  for  the  allow-  ~~i^^^ 
ance  of  costs  upon  the  higher  scale.    I  think  the  order  prayed     Norfolk 
should  be  refused.  Asbuthnot. 


0.  P.  D. 


LiNDLETy  J.  I  am  of  the  same  opinion.  The  language  of 
rule  3  is  such,  I  think,  as  to  entitle  the  Court  to  consider  this 
matter  and  to  exercise  its  own  discretion  upon  it  where  the  point 
has  not  already  been  made  the  subject-matter  of  the  discretion  of 
the  judge  who  tried  the  cause.  At  the  same  time,  although  that 
is  so,  when  a  question  of  this  sort  is  raised  before  a  Divisional 
Court,  it  is  only  natural  that  the  judges  who  form  it  should  con- 
sult the  judge  who  tried  the  cause,  and  who  must  consequently 
know  a  great  deal  more  about  the  matter  than  they  possibly 
can, — not  substituting  his  discretion  for  theirs,  but  taking  his 
discretion  as  a  guide  to  them  in  forming  their  own ;  and,  having 
regard  to  the  opinion  of  the  Lord  Chief  Justice  who  decided  this 
case,  and  who  thinks  that  there  is  nothing  to  take  it  out  of  the 
ordinaiy  rule,  that  does  of  course  weigh  very  much  with  me  in 
adopting  that  view  and  saying  that  in  the  exercise  of  my  discretion 
I  do  not  think  a  case  for  the  allowance  of  costs  upon  the  higher 
scale  is  made  out. 

The  important  matter,  however, — ^more  important  than  the 
particular  point  raised  in  this  case, — is,  whether  this  rule  3  applies 
to  common-law  actions  at  all,  in  which  there  is  no  equitable 
element;  and  it  appears  to  me, I  confess,  that  it  is  so  worded  that 
it  does  apply  to  all  actions  of  all  sorts  and  kinds.  Its  language  is 
of  the  widest  description.  Its  follows  two  other  rules,  one  saying 
in  what  cases  solicitors  shall  be  entitied  to  ch^ge  and  be  allowed 
the  fees  set  forth  in  the  colunm  headed  "  Lower  Scale  **  in  the 
schedule,  and  in  what  cases  the  fees  set  forth  in  the  column  headed 
''Higher  Scale"  shall  be  allowed.  The  3rd  rule  is  in  these 
words, — **  Notwithstanding  these  rules,  the  Court  or  judge  may  in 
any  case  direct  the  fees  set  forth  in  either  of  the  said  two  columns 
to  be  allowed  to  all  or  either  or  any  of  the  parties,  and  as  to  all  or 
any  part  of  the  costs."  It  appears  to  me  that  under  that  rule  it  is 
competent  to  the  judge  who  tries  any  action,  or  for  the  Court,  in 
all  proper  cases,  to  say,  as  regards  the  costs  of  the  action  or  any 
Vol.  VI.  X  2 
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1880        part  of  the  costs,  that  they  shall  be  taxed  apon  the  lower  or  the 
"dumof     higher  scale,  according  to  his  or  their  discretion,  having  regard  to 
Norfolk     ^^^  circumstances  appearing  before  him  or  them. 
Abbutbkot.      I  do  not  doubt  that,  in  considering  this  question,  such  cases  as 
0.  p.  D.     have  been  mentioned,  cases  of  common-law  actions  which  miffJU 
be  brought  in  the  Equity  Courts,  would  prima  facie  perhaps 
incline  the  judge  to  allow  costs  on  the  higher  scale :  but  I  for  one, 
should  not  consider  the  rule  limited  in  its  application  to  cases  of 
that  kind.    My  impression  is  that  the  rule  is  so  wide  as  to  warrant 
the  judge  in  the  exercise  of  his  discretion  to  order  the  taxation  of 
costs  in  a  pure  common-law  action,  without  any  element  of  equity 
in  it,  on  the  higher  scale ;  and  I  attach  great  importance  to  that 
principle  being  recognised,  otherwise  the  practical  consequence 
will  be,  to  say  the  least  of  it,  very  disadvantageous.    One  recog- 
nised principle  of  taxation  ought  to  prevail  in  every  division 
of  the  High  Court  of  Justice :  the  application  of  that  general 
principle  to  each  particular  case  must  of  course  depend  upon  the 
discretion  of  the  judge. 

I  will  say  no  more  about  this  particular  case  except  this,  that  it 
really  seems  when  one  comes  to  look  at  it  to  be  a  case  which  does 
not  involve  any  equitable  element  in  the  shape  of  equitable  prin- 
ciples at  all.  It  is  a  mere  question  of  title.  The  Duke  of  Norfolk 
claimed  title  to  a  building  known  for  centuries  as  the  Fitzalan 
Chapel;  and  the  defendant  insisted  that  it  was  part  of  the 
parochial  church  of  Arundel, — a  purely  legal  question.  The 
Duke  has  succeeded ;  and  he  is  entitled  to  such  costs  as  naturally 
and  legally  follow  that  success.  He  asks  for  something  more. 
The  Lord  Chief  Justice  who  tried  the  case  does  not  see  why  he 
should  have  more ;  neither  do  we.  The  motion  must  be  dismissed 
with  costs. 

Motion  dismissed^  vnih  costs. 

Solicitors  for  plaintiff:  Few  &  Co. 

Solicitors  for  defendant :  Brooks,  Jenkins,  dt  Co. 
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EDWABDS  V.  THE  MIDLAND  EAILWAY  COMPANY.  1880 

^  Deo.  15. 

Corporation — Action  against — Malicious  Prosecution. 


An  action  for  a  malicious  prosecution  will  lie  against  a  company. 
Sievms  ▼.  Midland  By.  Co,  (10  Ex.  352)  not  followed. 
The  employment  of  policemen  by  a  company  to  protect  their  property  is  an 
act  within  the  scope  of  the  incorporation  of  the  company. 

PuBTHEB  consideration  before  Fry,  J. 

The  canse  was  tried  at  the  last  summer  assizes  at  Stafford,  when 
it  appeared  that  the  plaintiff  sued  the  company  for  malicious  pro- 
secution. He  had  been  arrested  by  a  detective  policeman  in  the 
employment  of  the  company  on  a  charge  of  theft,  and  the  charge 
had  been  dismissed  by  the  magistrate. 

The  jury  gave  the  plaintiff  damages  for  the  malicious  prose- 
cntion,  and  two  questions  of  law  were  reserved :  1.  Whether  an 
action  for  malicious  prosecution  will  lie  against  a  corporation. 
2.  Whether  the  employment  of  the  police  was  an  act  within  the 
scope  of  the  company's  incorporation. 

Stavdey  Hilly  Q.0,,  and  A.  T.  Latorence,  for  the  plaintiff.  Such 
an  action  lies  against  a  corporation:  Eastern  Counties  By,  Co. 
V.  Broom  (1) ;  Goff  v.  Great  Northern  By.  Co,  (2) ;  Yarhorough 
V.  Governor  and  Company  of  Bank  of  England.  (3)  The  acts 
of  the  police  were  the  acts  of  the  company :  Green  v.  London 
General  Omnibus  Co.  (4)  It  is  not  necessary  to  shew  actual 
malice :  Wkitfidd  v.  South  Eastern  By.  Co.  (5) 

PofceU,  Q.Cj  and  Evans,  for  the  company.  There  can  be  no 
such  action  against  a  company :  Stevens  v.  Midland  Counties  By. 
Co.  (6)  A  corporation  was  held  not  to  be  a  person  in  PharmO' 
ceutical  Society  v.  London  and  Provincial  Supply  Association.  (7) 
There  was  no  malice  here :  Batik  of  British  North  America  v. 
Strong.  (8)    The  employment  of  the  police  is  not  within  the 

(1)  6  Ex.  314.  (5)  E.  B.  &  E.  115. 

(2)  30  L.  J.  (Q.B.)  148.  (6)  10  Ex.  352. 

(3)  16  East^  6.  (7)  5  App.  Gas.  857. 

(4)  7  0.  B.  (N.a)  290.  (8)  1  App.  Gas.  307. 

X2  2 
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1880        scope  of  the  authority  of  the  company's  officers :  Batik  of  Neta 
Edwabdb     SofiUh  Wales  \.  Owston.  (1) 

V, 

Midland 

IUIL57AT  Co.  Fbt,  J«  I  am  asked  to  decide  this  question,  as  it  were,  hy  way 
q.'bTi).  of  rehearsal,  as  it  is  intended  to  carry  it  to  a  higher  tribunal  I 
must  therefore  express  my  opinion  on  it.  The  question  is  whether 
a  railway  company  can  be  made  liable  in  an  action  for  malicious 
prosecution.  The  malice,  in  order  to  found  such  an  action,  need 
not  be  express  malice,  but  it  may  be  implied  from  the  wrongful 
action  without  just  cause  or  excuse.  Now,  it  is  a  maxim  that  a 
corporation  has  no  mind,  no  mens  rea,  therefore  they  cannot  be 
guilty  of  malice ;  can  they  therefore  escape  the  consequences  of  an 
action  which  in  the  case  of  an  ordinary  person  would  be  held  to 
imply  malice  ?  Mr.  Hill  suggests  to  me  the  case  of  partners  who 
would  be  individually  liable  for  an  action  maliciously  instituted 
by  the  partnership,  and  the  subsequent  incorporation  of  the  part- 
nership into  a  company ;  can  it  be  said  that  the  company,  consist- 
ing of  the  same  persons  as  before,  is  not  to  be  made  liable  for 

■ 

the  same  wrongful  action?  It  would  be  strange  if  it  were  so^ 
though  I  must  not  forget  that  the  individuals  who  directed  such  a 
wrongful  action  on  the  pcirt  of  the  company  would  be  personally 
liable. 

Those  who  deny  that  the  company  can  be  made  liable  rely 
principally  on  Baron  Alderson's  judgqpient  in  Stevens  y.  Midland 
Coimties  By.  Co.  (2),  where  he  held  that  in  order  to  support 
such  an  action  it  must  be  shewn  that  the  defendant  was  actuated 
by  a  motive  in  his  mind,  and  that  a  corporation  has  no  mind. 
The  two  other  judges.  Barons  Flatt  and  Martin,  did  not  agree 
with  Baron  Alderson's  reasons,  but  decided  in  the  company's 
favour  on  other  grounds. 

Has  Baron  Alderson's  opinion,  which  in  that  case  stands  alone, 
been  followed  by  other  judges  ?  In  Bex  y.  Ciiy  of  London,  which 
is  cited  in  a  note  to  Whitfield  y.  Sotdh  Eastern  By.  Co.  (3),  it 
was  held  on  demurrer  that  an  action  would  lie  against  the  Cor- 
poration of  the  City  of  London  for  maliciously  publish!^  a  libel, 
and  though  that  decision  is  not  of  the  greatest  weight,  being 

(1)  4  App.  Cas.  271.  (2)  10  Ex.  352. 

(S)  E.  B.  &  E.  122. 
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affected  no  doubt  by  political  as  well  as  legal  considerations,        idso 
still  it  was  assented  to  by  Chief  Justice  Saunders,  an  able  and    edwabds 
experienced  judge.    In  Tarhorouffh  v.  Bank  of  England  (1),  Lord    mhjJ^d 
Ellenborough  referred  to  an  earlier  case  of  Argent  y.  Dean  and  KailwatCJo. 
Ckaj^  of  St.  PauTs  (2),  and  said  that  the  instances  of  actions     Q-  B.  D. 
against  corporations  for  false  returns  to  writs  of  mandamus  must 
be  numberless.    Again,  in  Whitfield  v.  Sotith  Eastern  By.  Co.  (3), 
Lord  Campbell  says  that  ^'  the  ground  on  which  it  is  contended 
that  an  action  for  a  libel  cannot  possibly  be  maintained  against 
a  corporation  aggregate  fails,'*  and  '' considering  that  an  action 
of  tort  and  trespeiss  will  lie  against  a  corporation  aggregate, 'and 
that   an    indictment   may  be  preferred  against  a  corporation 
aggregate  both   for  commission  and  omission,  to  be  followed 
up  by  fine,  though  not  by  imprisonment,  there  may  be  great 
difficulty  in   saying  that,  under  certain  circumstances,  express 
malice  may  not  be  imputed  to  and  proved  against  a  corporation.'/ 
In  Green  t.  London  General  Omnilms  Co,  (4)  it  was  held  that 
a  corporation  aggregate  may  be  liable  to  an  action'  for  inten- 
tional acts  of  misfeasance  by  its  servants,  provided  they  are  suffi- 
ciently connected  with  the  scope  and  object  of  its  incorporation. 
There  Chief  Justice  Erie  says :  "  The  ground  of  the  demurrer  is, 
that  the  declaration  charges  a  wilful  and  intentional  wrong,  and 
that  the^defendants  being  a  corporation,  cannot  be  guilty  of  such 
a  wrong,  and  therefore  the  action  will  not  lie."  In  the  case  before 
me  it  is  similcirly  argued  that  a  corporation  cannot  act  maliciously 
or  intentionally,  because  malice  and  intention  imply  mind.    Chief 
Justice  Erie  continues :  "  The  doctrine  relied  on  that  a  corporation 
having  Ho  soul  cannot  be  actuated  by  a  malicious  intention,  is 
more  quaint  than  substantial."  In  other  words,  the  ratio  decidendi 
of  Baron  Alderson  was  in  this  case  disregarded,  and  as  his  decision 
has  not  been  followed  in  English  Courts,  I  atn  at  liberty  to  decide 
in  conformity  with  the  later  decisionSi  and  I  hold,  therefore,  that 
the  action  will  lie  in  this  case. 

The  next  question  is,  was  this  act  done  within  the  scope  of  the 
incorporation  of  the  company  ?  I  hold  that  it  was ;  the  company 
may  restrain  the  commission  of  crime  on  their  railways ;  and  the 

(1)  16  East,  6.  (3)  E.  B.  &  E.  121. 

<2)  16  East,  7,  note  (a).  (4)  7  C.  B.  (N.S.)  290,  at  p.  301. 
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1880        observations  made  in  Qoff  v.  Qreat  Northern  By.  Co.  (1)  shew  that 


Edwabds    ^  company  so  acting  may  be  responsible  for  an  illegal  arrest.     I 
MmLAKD     8^^®  judgment,  therefore,  for  the  plaintiff,  with  costs. 
Bailwat  Co. 

Jiidgmentfor  the  plaintiff. 


Q.  B.  D. 


Solicitors  for  plaintiff :  J.  C.  Selby^  for  Stroud^  Cheltenham. 
Solicitors  for  defendants :  Beale,  Marigold,  Beale,  &  Groves. 


Dee.  15. 


MATTHEWS  v.  JEFFREY. 


Ex.  D.       Burial  Acts  (15  &  16  Vict.  c.  85  ;  16  <fe  17  Vict.  c.  134>— JJ^rioZ  Board-^Qrav^ 
—Orant  in  Perpetuity -^Family  Rights — ExectUor-^Purchoue  of  Grave. 

A  burial  board  may,  under  the  Burial  Acts  (15  &  16  Yict.  c.  85,  and  16  &  17 
Vict.  c.  134),  grant  a  grave  space  to  the  grantee  and  his  heirs,  and  the  title  to 
the  burial  rights  under  such  grant  will  descend  to  the  heirs  of  the  grantee,  and 
will  not  be  vested  in  all  members  of  the  family  of  the  grantee. 

FuRTHEB  consideration  before  Fry,  J. 

The  cause  was  tried  at  the  last  summer  assizes  for  Stafford,  when 
it  appeared  that  the  plaintiff  claimed  the  right  to  certain  ^' grave 
spaces"  in  Hanley  Cemetery,  and  damages  for  trespass,  and  an 
injunction  to  restrain  future  burials  by  the  defendant  in  the  said 
grave  spaces.  The  plaintiff  and  the  wife  of  the  defendant  were 
brother  and  sister.  Their  mother,  Eliza  Matthews,  had  purchased 
from  the  corporation  of  Hanley  two  ''grave  spaces"  in  the  ceme- 
tery, which  were  conveyed  by  an  instrument  given  under  the  seal, 
of  the  borough,  dated  the  22nd  of  July,  1873,  whereby  ''by 
virtue  of  the  powers  conferred  on  burial  boards  constituted  under 
the  several  Acts  of  Parliament  relating  to  burials  (2)  now  in  force 
in  England,  or  some  or  one  of  them,  to  grant  exclusive  right  of 


(1)  30  L.  J.  (Q.B.)  152. 

(2)  The  statute  15  &  16  Vict,  c  85 
(which  was  made  applicable  to  parishes 
elsewhere  than  in  the  metropolis  by  16 
&  17  Vict.  c.  134)  provides  (sect.  33) 
that ''  Any  burial  board,  under  such  re- 
strictions and  conditions  as  they  think 
proper,  may  sell  the  exclusive  right  of 


burial,  either  in  perpetuity  or  for  a 
limited  period,  in  any  part  of  any 
burial  ground  provided  by  such  boaid, 
and  also  the  right  of  constructing  any 
vault  or  place  of  burial,  with  the  ex- 
clusive right  of  burial  therein  in  per- 
petuity or  for  a  limited  period,  and 
also  the  right  of  erecting  and  placing 
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V. 

Jeffbbt. 


Ex.D. 


burial/'  the  mayor,  aldermen,  and  burgesses  of  the  borongh  of  1880 
Haaley,  in  the  county  of  Stafford,  acting  by  the  town  council  of  matthbwb 
the  said  borough  as  the  burial  board  of  Hanley  aforesaid,  in  con- 
sideration of  the  sum  of  20Z.  granted  the  grave  spaces  in  question 
"  to  Eliza  Matthews,  her  heirs  and  assigns  for  ever,  for  the  purpose 
of  burial,  subject  to  the  payment  of  fees  payable  under  the  Burial 
Acts  and  regulations  for  the  time  being  in  force." 

The  jnry  found  that  the  purchase  of  the  grave  spaces  was  made 
out  of  the  estate  of  Edward  Matthews,  father  of  the  plaintiff  and 
of  the  wife  of  the  defendant,  who  were  beneficially  interested  in 
his  estate  by  virtue  of  his  will.  ' 

Mrs.  Matthews  caused  her  hus|^and,  Edward  Matthews,  to  be 
buried  in  the  grave  spaces  in  1874,  and  she  was  herself  buried 
there  in  the  same  year.  She  died  intestate.  The  plaintiff  was 
her  heir-at-law  and  also  her  administrator,  and  he  claimed  to  be 
entitled  to  the  control  of  the  grave  spaces.  The  defendant  had, 
with  the  consent  of  the  burial  board,  interred  his  infant  child  in 
one  of  the  burial  spaces,  and  this  action  was  brought  by  the  plain- 
tiff, who  claimed  to  have  possession  of  the  said  grave  spaces,  for 
an  injunction  to  restrain  the  defendant  from  continuing  to  retain 
possession  of  the  said  spaces,  and  from  continuing  to  keep  his  said 
child  buried  there,  and  from  continuing  to  interfere  with  the 
plaintiff's  said  rights. 

The  defendant,  on*  the  other  hand,  contended  that  by  analogy 
to  faculties  for  sittings  and  pews,  the  grant  enured  to  the  benefit 
of  all  the  members  of  Mrs.  Matthews'  family,  and  that  any  member 
who  resided  in  the  parish,  when  he  died,  could  be  buried  in  the 
grave  spaces.  If  he  was  not  entitled  to  bury  his  child  in  this 
ground,  he  contended  further  that  the  purchase-money  was  part  of 


any  monaineDtj  grave  stone,  tablet,  or 
monumeDtal  inscription  in  sach  burial 
gnmnd,  but  there  shall  be  payable  to 
the  incnmbent  or  minister  of  the  parish 
oat  of  the  fees  or  payments  to  be  paid 
in  respect  of  any  rights  acquired  nnder 
this  enactment  in  the  consecrated  part 
of  snch  burial  groond  (in  lieu  of  the 
fees  or  sums  which  he  would  have  been 
entitled  to  on  the  grant  of  the  like 


rights  in  the  burial  ground  of  his 
parish)  such  fees  or  sums  as  shall  be 
settled  and  fixed  by  the  vestry,  with 
the  approval  of  the  bishop  of  the 
diocese,  and  if  no  such  fees  or  sums 
shall  have  been  so  settled,  then  such 
fees  as  he  would  by  law  or  custom 
have  been  entitled  to  on  the  grant  of 
the  like  rights  in  the  burial  ground  of 
his  parish.*' 


292  QUEEN'S  BENCH,  0.  P.,  AND  EX.  DIVISIONS.     VOL.  VI. 

1880  the  estate  of  Mr.  Matthews,  the  father  of  the  plaintiff,  under  whose 
Matthews" ^^  ^s.  Jeffrey  was  entitled  to  an  equal  share  of  her  father's 
J    *'         estate,  and  was  therefore  entitled  to  the  use  of  that  property. 

^-  ^'  Jelf,  Q.O.,  and  H.  D.  Oreene,  for  the  plaintiff,  relied  on  the 
terms  of  the  grant  to  Eliza  Matthews,  her  heirs  and  assigns. 
The  plaintiff,  as  heir-at-law,  is  the  only  person  who  has.  any 
authority  over  or  title  to  the  grave  spaces. 

Anstie,  and  Tyssen  (H.  MatthewSy  Q.C7.,  with  them),  for  the  defend- 
ant. This  grant  is  made  under  16  &  17  Yibt.  c.  134,  which 
extended  to  other  places  (s.  7)  certain  provisions  of  the  Metropolitan 
Act  (15  &  16  Yict.  c.  85).  The  purpose  of  both  Acts  was  to  pro- 
vide  new  burial  grounds  to  take  the  place  of  the  old  churchyards. 
This  intention  is  clear,  and  especially  from  ss.  32,  33  of  15  &  16 
Vict  c.  85,  under  the  latter  of  which  sections  the  grant  was  made. 
The  nature  of  the  '^  exclusive  right  of  burial  in  perpetuity,"  which 
that  section  allows  to  be  granted  is  not  expressly  defined,  as  it  was 
in  the  earlier  Metropolitan  Act  (13  &  14  Yict  c.  52).  That  Act, 
by  8.  62,  incorporated  10  &  11  Yict.  c  65,  which  by  s.  44  made 
such  rights  personal  estate ;  but  it  was  itself  repealed  by  15  &  16 
Yict.  c.  134,  which  did  not  re-enact  these  clauses ;  and  the  nature 
of  the  rights  created  under  s.  33  must  be  determined  by  reference 
to  the  analogous  rights  which  existed  in  the  churchyards  which 
the  burial  grounds  were  intended  to  supersede.  The  grant  actually 
made  must  be  construed  accordingly;  it  cannot  give  the  right 
either  to  the  ''heirs"  or  to  the  personal  representatives  of  the 
grantee ;  and,  to  the  extent  to  which  it  is  operative,  must  be  read 
as  equivalent  to  a  faculty  for  exclusive  burial  in  perpetuity.  The 
proper  form  of  fetculty  in  such  a  case  is  to  the  grantee  and  his  or 
her  ''  family y**  resident  in  the  parish,  as  shewn  in  Magnay  v.  Sector 
of  St.  Michael  (1),  quoted  with  approval  by  Sir  R  Phillimore : 
Phil.  Eccl.  Law,  i.  884.  Any  of  the  fsunily  so  resident  have  a 
right  to  be  buried  in  this  ground,  subject  to  the  approval  of  the 
burial  board,  as  formerly  subject  to  the  approval  of  the  rector 
or  vicar :  Bryan  v.  WhtsUer.  (2) 

Further,  it  appears  that  the  grave  spaces  were  purchased  by 
Mrs.  Matthews  as  executrix  of  Mr.  Matthews,  and  out  of  his 

(1)  1  Hagg.  EccL  Oas.  48.  (2)  8  B.  &  0.  288. 
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personal  estate.    If  therefore  the  plaintiff  can  make  out  any  title       1880 
either  as  her  heir  or  her  administratrizy  he  holds  the  property  in    matthiwb  " 
trust  for  those  beneficially  entitled  under  his  will,  of  whom  the 
defendant's  wife  is  one. 


V. 
jEFFBSr. 


Ex.  D. 


Fby,  J.,  after  stating  the  facts,  said : — 

Under  the  grant  made  to  Eliza  Matthews,  her  heirs  and  assigns, 
the  plaintiff  has  a  prim&  facie  title  to  these  spaces ;  the  power  to 
make  that  grant  is  derived  from  the  33rd  section  of  the  Act 
15  &  16  Yict.  c.  85,  which  provides  for  the  sale  in  perpetuity  of 
rights  of  burial. 

The  defendant  denies  the  primfi  &^ie  right  claimed  by  the 
plaintiff  on  two  grounds*  He  asserts  that  the  grant  is  not  within 
the  intention  of  the  statute  under  which  it  is  made,  and  says  that 
the  right  of  burial  must  either  descend  by  analogy  to  rights 
known  to  the  ecclesiastical  law,  or  that  in  this  case  it  belongs  to 
him  or  his  wife  according  to  the  equitable  rules  relating  to  trusts. 

In  the  first  place  he  says  that  the  right  ^of  burial  by  eccle- 
siastical law  would  descend  to  every  member  of  the  family  of 
Eliza  Matthews  residing  in  the  parish,  but  the  only  argument  in 
support  of  this  contention  is  that  in  one  case  which  was  cited  a 
grant  was  made  to  ''a  family  **  in  this  form.  It  does  not  seem  to. 
be  clear  whether  any  member  of  the  family  might  be  buried  under 
such  a  grant  without  the  consent  of  the  personal  representative  of 
the  person  to  whom  the  grant  was  made,  so  that  even  if  the 
coqimon  form  of  grant  is  to  '*  a  family  "  (which  perhaps  it  is),  it  is 
not  shewn  who  is  to  regulate  the  right  of  burial :  no  doubt  the 
rector  has  the  control  in  parochial  churchyards,  and  in  this  case 
the  burial  board  would  stand  in  the  rector's  place,  but  as  regards 
the  right  of  using  the  burial  spaces,  it  would  seem  far  better  to 
have  it  vested  in  one  person  than  that  there  should  be  a  roving 
right  for  any  member  of  a  family  to  bury  any  other  member  of 
the  family  in  them.  Faculties  with  respect  to  pews,  to  which  an 
analogy  has  been  suggested,  have  a  different  object,  namely,  to 
exclude  the  rights  of  others  than  the  grantee.  Another  analogy 
is  suggested  from  the  laws  relating  to  cemeteries  where  the  grant 
of  a  right  to  bury  has  been  held  a  personal  right  The  sections 
from  the  Cemetery  Acts  which  were  incorporated  in  the  earlier 
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1880  Burial  Acts  are,  as  it  has  been  pointed  out,  omitted  from  the 
Matthews"  Acts  applicable  here,  but  whether  they  would  apply  or  not,  in  the 
JiF^T      Absence  of  a  special  grant  to  heirs,  it  is  not  necessary  for  me  to 

decide.    The  form  of  the  grant  has,  in  my  opinion,  decided  who 

has  the  right  in  perpetuity  in  this  case,  and  the  plaintiff  as  heir- 
at-law  has  a  title  which  excludes  any  personal  right. 

Then  it  is  said  that  the  jury  found  that  the  money  for  the  pur- 
chase was  part  of  the  personal  estate  of  Edward  Matthews,  and 
therefore  it  is  argued  that  all  persons  interested  in  that  estate 
may  claim  a  right  to  burial  on  the  analogy  of  equitable  rules 
as  to  trusts;  but,  first,  I  do  not  find  that  the  defendant  was  a 
member  of  Edward  Matthews*  family,  though  his  wife  was,  and  his 
right  through  her  should  have  been  pleaded  if  it  was  to  be  set  up ; 
and  secondly,  it  is  doubtful  if  his  wife  could  sustain  a  claim  by  reason 
of  the  expenditure  of  her  father's  property  on  the  grave,  for  an 
executor  must  not  spend  more  on  a  grave  than  is  required  for  the 
burial  of  the  deceased  person.  It  would  be  a  wrongful  eon  version, 
and  before  the  right  so  purchased  can  be  substituted  as  part  of 
the  trust  estate  all  persons  who  are  entitled  to  the  assets  must 
elect  to  take  it  in  substitution,  and  no  such  election  is  shewn  here. 
Therefore  the  plaintiff  as  heir-at-law  is  entitled  to  judgment,  but 
I  grant  an  injunction  only  as  to  all  future  interference,  and  as 
regards  the  burial  of  the  defendant's  child,  if  I  am  to  give  any 
relief,  I  give  damages  under  Lord  Cairns'  Act  to  the  amount  of 
one  shilling. 

Judgment  accordrngly. 

Solicitors  for  plaintiff:  Learayd,  Learoyd,  <fe  Peace,  for  A.  ChaU 
linoTf  Eanley. 

Solicitors  for  defendant :  Llewellyn^  AchrUl,  &  Eammaek,  for 
Llewellyn  dt  Ackrillj  Ttmstdll. 


r 
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[IN  THE  COURT  OP  APPEAL.]  1880 

Deo,  21. 
THE  CREDIT  COMPANY  v.  POTT. 


(C.  A.) 
Sm  of  Sah^Bias  of  Sale  Ad,  1878  (41  <fc  42  Vict,  c  31),  «.  S^Statement  </       Ex.  D. 

Consideration, 

A  being  indebted  to  B.,  gave  bim  a  bill  of  sale  to  secure  tbo  sum  of  73507., 
which,  on  statiDg  the  accounts  between  them,  was  found  to  be  the  balance  due, 
and  by  such  bill  of  sale  this  sum  was  to  be  paid  by  A.  witb  interest  on  demand 
in  writing.  The  bill  of  sale  recited  that  B.  had  agreed  to  lend  A.  7350Z.,  and  the 
consideration  for  such  bill  of  sale  was  stated  therein  to  be  73502.  then  paid  by 
B.toA,:— 

Edd,  that  the  bill  of  sale  truly  set  forth  the  consideration  for  which  it  was 
^ren  so  as  to  satisfy  s.  8  of  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
although  no  mcmey  in  Tact  passed  from  B.  to  A.  at  the  time  the  bill  of  sale  was 
giTen* 

This  was  an  interpleader  issue  to  tr j  the  right,  as  between  the 
plaintiffs  and  the  defendant,  to  certain  goods  which  had  been 
seized  in  execution  at  the  suit  of  the  defendant  whilst  they  were 
in  the  possession  of  Augustus  Albert  Smith,  the  execution  debtor. 
The  goods  had  been  assigned  to  the  plaintiffs  by  the  said  A.  A. 
Smith  by  a  bill  of  sale  dated  the  21st  of  January,  1879,  and  duly 
registered  under  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
and  the  question  was  whether  the  consideration  for  which  it  had 
been  giyen  was  sufficiently  set  forth  as  required  by  s.  8  of  that 
Act.  The  circumstances  under  which  it  was  given  were  the 
following: — ^There  had  during  several  years  been  several  loans 
and  advances  of  money  by  the  plaintiffs  to  the  said  A.  A.  Smith, 
in  respect  of  which  bills  of  sale  had  been  given  and  renewed  from 
time  to  time  to  avoid  registration.  Shortly  before  the  bill  of  sale 
in  question  was  given  the  parties  met,  and  the  amount  due  from 
the  said  A.  A.  Smith  to  the  plaintiffs,  after  giving  credit  for  pay- 
ments, was  ascertained  to  be  the  sum  of  7350/.,  besides  24,000/. 
for  which  the  plaintiffs  held  security,  and  a  further  sum  of  20,000/. 
for  which  the  plaintiffs  were  liable  as  guarantors  for  Smith.  The 
bill  of  sale  in  dispute  in  this  action  was  then  given  to  secure  such 
7350/.  with  interest.  It  recited  that  the  said  company  had  agreed 
to  lend  to  the  said  A.  A.  Smith,  who  was  therein  described  as  the 
mortgagor,  the  sum  of  7350/.,  and  after  reciting  also  that  the 
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1880        mortgagor  was  already  indebted  to  the  said  company  in  24^0002. 

Credit  Co.~  ^^^  ^^^^  the  said  company  was  liable  as  guarantors  for  the  mort- 

F^       B^^^  ui  a  further  sum  of  20,000Z.,  and  that  it  had  been  agreed 

• that  the  mortgagor  should  execute  such  deed  as  a  security  for  the 

Ex.  D.  repayment  of  the  said  sum  of  7350Z.  with  interesti  it  went  on 
as  foUows:  ''Now  this  indenture  witnesseth  that  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  7350/.  now  paid 
by  the  said  company  as  the  mortgagor  doth  hereby  admit,  he,  the 
mortgagor,  doth  assign,"  &c.  The  said  7350/.  and  interest  was,  by 
the  terms  of  the  bill  of  sale,  made  payable  to  the  company  on 
demand,  but  such  demand  was  to  be  by  notice  in  writing. 

The  issue  was  tried  at  the  Surrey  summer  assizes,  1879,  before 
Pollock,  B.,  without  a  jury,  and  as  in  fact  no  money  passed 
between  the  company  and  Smith  at  the  time  the  bill  of  sale  was 
given,  it  was  contended  on  behalf  of  the  defendant,  the  execution 
creditor,  that  [the  consideration  was  not  truly  set  forth.  The 
learned  judge,  however,  held  that  there  had  been  substantially  a 
fresh  loan,  and  that  the  requirements  of  the  Bills  of  Sale  Act, 
1878,  were  satisfied  by  the  statement  of  the  consideration,  and  he 
accordingly  gave  judgment  for  the  plaintiffs. 
The  defendant  appealed, 

Morgan  Hotoard,  Q.C.9  and  Etfre  Uoyd^  for  the  defendant. 
The  8th  section  of  the  Bills  of  Sale  kct,  1878  (41  &  42  Vict, 
c.  81),  requires  that  every  bill  of  sale  to  which  that  Act  applies 
'^  shall  set  forth  the  consideration  for  which  such  bill  of  sale  was 
given " — ^that  means  the  true  consideration.  The  bill  of  sale  in 
dispute  in  this  action  does  not  set  forth  the  true  consideration.  It 
is  untrue  to  say  that  the  company  had  agreed  to  lend  any  money 
or  that  any  money  was  then  paid  by  the  company  to  Smith. 

[Bbett,  L.  J.  The  question  is  whether  what  took  place  when 
the  accounts  between  the  parties  were  gone  into  did  not  amount 
to  a  fresh  loan  ?] 

It  was  not  an  agreement  for  a  loan,  but  in  fact  to  renew  a 
previous  bill  of  sale.  The  recitals  in  the  deed  makes  a  distinction 
between  an  indebtedness  and  an  advance,  and  a  stranger  reading 
the  bill  of  sale  would  infer  that  a  sum  was  then  paid  and  advanced 
by  the  company,  which  was  not  the  fact 
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[BaggallaTi  L. J.    There  is  nothing  amounting  to  frand«    In       1880 
Hdmlyn  t.  Betieley  (1)  the  statement  that  the  money  was  paid  to   OBBDirCa 
the  grantor  of  the  bill  was  sufiScient,  though  the  whole  of  the      pj^^ 
money  was  not  in  fact  paid  to  him  direct]  aJTTn 

In  JSb  parte  Charing  Orois  Advance  and  Depoeit  Bank  y.  ^suD. 
Parker  (2),  decided  by  the  Court  of  Appeal  from  the  Bankruptcy 
Coort  last  November,  the  consideration  for  a  bill  of  sale  which 
was  expressed  therein  to  be  1201.  was  held  not  to  be  truly  stated, 
as  in  fact  only  90Z.  was  paid  and  30/.  was  retained  by  the  grantees 
for  interest  and  expenses.  The  C!oart  distinguished  that  case 
from  Ex  parte  National  Mercantile  Bank,  In  re  Haynes  (3),  which 
will  be  relied  on  by  the  plaintiflb  in  the  present  case,  on  the  ground 
that  there  the  debt,  to  the  payment  of  which  part  of  the  expressed 
consideration  was  applied,  existed  independently  of  the  trans- 
action of  loan. 

[Bbett,  L.J.  But  in  that  ease,  although  the  consideration  was 
expressed  to  be  20507.,  all  that  the  grantor  of  the  bill  of  sale  got 
was  150021,  and  the  500Z.  was  a  sum  added  to  the  loan.  If  the 
consideration  is  wrongly  set  forth  in  the  case  now  before  us  so 
it  was  in  that  case,  and  the  decision  there  was  wrong.] 

There  was  in  fact  an  advance  of  money  in  that  case,  but  here 
there  was  none  at  all,  and  the  statement  of  an  agreement  to  lend 
is  wholly  untrue.  The  true  consideration  must  be  set  forth,  or 
the  bill  of  sale  is  void :  Ex  parte  Berwick^  In  re  Young  (4),  and 
Esparto  Carter.  (5) 

Lumley  Smithy  Q.O.y  and  Atherley  Jonee,  appeared  for  the  plain- 
tifib,  but  were  not  called  upon. 

Lord  Selbobne,  L.C.  It  is  not  necessary  to  hear  counsel  for 
the  plaintiffs.  Looking  at  this  deed  apart  from  the  Act  of 
Parliament,  it  appears  to  me  to  be  a  bona  fide  transaction,  and  to 
be  evidence  as  between  the  parties  to  it  of  the  truth  of  what  it 
states.  It  states  that  the  company  had  agreed  to  lend  to  the 
mortgagor  the  sum  of  73507.  It  notices  that  the  mortgagor  was 
indebted  to  the  company  in  a  certain  sum,  and  that  the  company 
were  liable  in  a  further  sum  as  guarantors  for  the  mortgagor,  and 

(1)  5  0.  P.  D.  327.  (3)  15  Ch.  D.  42. ' 

(2)  15  Weekly  Notes,  167.  (4)  15  Weekly  Notes,  187. 

(6)  12  Ch.  D.  908. 
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1880  it  states  that  it  had  been  agreed  that  the  mortgagor  should  execute 
Credit  Co.*  *^®  ^^^  ^  *  security  for  the  repayment  of  the  said  7350Z.  with 
p^*  interest.  It  then  witnesses  that  in  pursuance  of  such  agreement, 
—  and  in  consideration  of  7350?.  then  paid  to  the  mortgagor  by  the 
Ex.  D.  company,  as  the  mortgagor  did  thereby  admit,  he,  the  mortgagor, 
assigned  the  goods  which  are  the  subject  of  the  action.  The  deed 
contains  a  covenant  by  the  mortgagor  to  pay  the  7350^  on 
demand,  which  demand  is  to  be  in  writing.  Now,  as  between  the 
parties  to  the  deed,  it  appears  to  me  that,  as  there  was  no  fraud, 
the  deed  is  conclusive  evidence  of  the  previously  existing  debt 
being  satisfied,  as  much  as  if  the  money  for  it  had  been  actually 
handed  over ;  because,  when  the  company  treat  the  7350Z.  as  a  new 
advance  (and  no  money  was  in  fact  advanced,  except  by  throating 
the  previous  debt  as  paid)  the  company  could  not  then  have  said 
to  the  debtor  that  he  owed  the  debt  which  had  been  previously 
contracted.  As  said  by  Mellish,  L.J.,  in  Spargo's  Case  (1),  ^*  it  is 
a  general  rule  of  law,  that  in  every  case,  where  a  transaction 
resolves  itself  into  paying  money  by  A.  to  B.,  and  then  handing  it 
back  by  B.  to  A.,  if  the  parties  meet  together  and  agree  to  set 
one  demand  against  the  other  they  need  not  go  through  the  form 
and  ceremony  of  handing  the  money  backwards  and  forwards." 
On  the  same  principle  James,  L.J.,  m  Ex  parte  National  Mercantile 
Bank  (2),  said :  *'  In  cases  of  payment  for  shares  an  a  company,  we 
have  frequently  held  that  where  there  is  a  debt  due  from  the 
company  to  a  shareholder,  and  a  debt  for  calls  on  shares  due  from 
him  to  the  company,  it  is  not  necessary  to  go  through  the  form  of 
handing  over  the  money  and  then  handing  it  back  again,  but  that 
the  one  debt  may  be  set  off  against  the  other ;"  and  he  then  adds, 
*^  in  my  view,  the  real  consideration  as  between  the  grantor  and 
grantee,  the  consideration  which  would  have  been  properly  stated 
in  the  deed  if  the  Act  had  not  been  passed,  is  the  consideration 
which  ought  now  to  be  stated;"  and  Bramwell,  L.J.,  expressly 
assents  to  that.  Now  that  case  of  Ex  parte  National  Mercantile 
Bank  (3)  differed  in  its  circumstances  from  the  present  case, 
only  in  this  respect,  that  there  an  antecedent  debt  was  satisfied 
out  of  the  advance,  the  advance  being  greater  than  the  previous 

(1)  Law  Rep.  8  Oh.  414.  (2)  15  Ch.  D.  53. 

(3)  15  Ch.  D.  42. 


Bagoallat^  L. J.    I  am  of  the  same  opinion. 


Bbett,  L.J.  The  bill  of  sale  here  is  under  seal  and  what  is 
stated  in  it  cannot  be  contradicted  by  the  parties  to  it,  but  a  third 
party  has  a  right  to  shew  what  are  the  real  facts^  and  if  such  as 
relate  to  the  consideration  are  not  described  in  the  bill  of  sale 
with  substantial  accuracy  the  bill  of  sale  is  ineffectual.  Therefore 
the  question  is,  whether  the  facts  as  to  the  consideration  are 
stated  in  this  bill  of  sale  with  substantial  accuracy.  Now  I  am 
inclined  to  agree  that  such  facts  are  not  strictly  accurately  stated^ 
but  then  it  will  sufiSce  if  they  are  accurately  stated  either  as  to 
their  legal  effect  or  as  to  their  mercantile  and  business  effect, 
although  they  may  not  be  stated  with  strict  accuracy. 

What  took  place  was  this, — ^an  account  was  stated  between  the 
parties,  and  it  was  agreed  that  a  certain  sum  should  be  taken 
as  the  amount  due  to  the  company,  and  that,  in  consideration 
of  the  debtor  giving  the  security  of  a  bill  of  sale,  the  sum  so 
due,  and  which  might  have  been  demanded  at  once  of  the  debtor, 
should  be  held  over  until  it  was  demanded  in  writing.  That 
arrangement  was  carried  out  by  the  bill  of  sale  in  question.  Then 
what  is  the  effect?  Why  the  old  debt  which  was  payable  at 
once  was  wiped  out,  and  a  new  debt  constituted  which  was  payable 
only  after  a  demand  in  writing.    A  new  credit  was  thus  given, 

(1)  15  Oh.  D.  42. 
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debt;   but  how  does  that  make  any  difference?     There  is,  I       1880 
think,  no  substantial  distinction  between  the  two  cases,  and   Cbxdit  Co. 
the  rule  so  stated  in  Ex  parte  National  Mercantile  Bank  (1)  is       pj^ 
appUcable  to  the  present  case.   One  knows,  when  bankers  advance       ^^^ 
money  to  their  customers  in  the  usual  way,  a  sum  is  placed  to       Ex.  D. 
the  credit  of  the  customer,  and  notwithstanding^  that  it  may 
happen  that  the  whole  is  not  drawn  out,  interest  is  charged  on 
the  whole,  which  is  treated  as  an  advance,  even  though  in  truth 
no  money  may  have  passed;  and  if  a  bill  of  sale  were  given  as 
security  for  it  to  the  bankers,  the  consideration  would  be  truly 
described  as  an  advance  of  money.    So  I  think  the  bill  of  sale  in 
the  present  case  correctly  sets  forth  the  consideration ;  and  the 
appeal  must  be  dismissed. 
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1880        and  the  effect  is  the  same  as  if  after  taking  the  acconnts,  735021^ 

Credit  Co."  ^he  sum  found  to  be  due,  had  been  put  into  the  hands  of  the 

PoiT        creditors^  and  then  handed  back  by  them  to  the  debtor  to  be 

— -       repaid  by  him  on  demand  in  writing.    Therefore  both  the  legal 

Ex.  D.      effect  and  the  mercantile  and  business  effect  of  the  transaction  was 

as  if  there  had  been  an  actual  advance  in  money  of  the  7350Z., 

and  consequently  the  consideration  is,  I  think,  truly  described  in 

this  bill  of  sale,  both  according  to  its  mercantile  and  business 

effect  and  its  legal  effect. 

Appeal  dismissed. 

Solicitor  for  plaintiffs :  E.  Andrew. 
Solicitor  for  defendant :  T.  W.  Nelson. 


,1881  [IN  THE  COUBT  OF  APPEAL.] 

Jan.  15. 
— — - —  '  THE  QUEEN  v.  HUTCHLNTGS. 

(O.  A) 

Q.  B,  D.      Estoppel — i?e«  judicata — Justices,  Summary  Proceedings  he/ore^AdJudiccUion 

that  Street  is  a  Eighway^Puhlic  Health  Act,  1875  (38  A  39  Vict.  c.  55), 

s.  150. 

An  application  to  justices  by  a  local  board  under  the  Public  Health  Act^  1875, 
for  the  recovery  of  a  proportion  of  the  expenses  of  sewering  a  street  from  the  owner 
of  premises  abutting  thereon,  was  dismissed  by  the  justices  on  the  ground  that 
the  street  was  a  highway  repairable  by  the  inhabitants  at  large.  The  local  board 
some  years  afterwards  made  an  application  against  the  same  person  for  the 
recovery  of  a  proportion  of  paving  expenses  subsequently  incurred  in  respect  of 
the  same  street,  and  a  stipendiary  magistrate  made  an  order  for  the  payment  of 
such  expenses : — 

Bddf  that  the  adjudication  of  the  justices  that  the  street  was  a  highway 
tepaiiable  by  the  inhabitants  at  large  on  the  first  application  was  beyond  the 
Jurisdiction  of  such  justices,  which  was  only  to  make  or  refuse  the  order  for  the 
expenses  claimed,  and  that,  therefore,  such  adjudication  on  the  first  application 
did  not  estop  the  local  board  from  claiming  the  expenses  they  claimed  on  the 
second  application,  and  consequently  that  the  magistrate  might  make  the  order 
which  he  made  for  their  payment. 

Appeal  from  an  order  of  the  Qneen's  Bench  Division  (1) 
quashing  an  order  of  the  quarter  sessions  of  the  hundred  of 
Salford. 

(1)  5  Q.  R  D.  353. 


HUTOHIKGS. 
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}   The  facts  and  anthorities  are  fully  stated  in  the  judgment.  1881 

THiQuxnr 
Dec.  9.    Hopwoodf  Q.O.9  for  the  appellants,  the  local  board.  ^  _  «^ 

Ambrosey  Q^C.^  and  Ortmp,  for  the  respondent,  the  owner  of  the 
premises.  ^3^1). 

Our.  adv.  wiU. 

Jan.  15.    The  following  judgments  were  deliyered : — 

LoBD  Selbobnb,  L.C.  The  question  in  this  appeal  arises  upon 
a  special  case  stated  by  the  quarter  sessions  of  Salford  under 
8.  269  of  the  Public  Health  Act  of  1875,  for  the  opinion  of  the 
High  Court  Subject  to  the  opinion  of  the  High  Court  on  that 
special  case,  the  court  of  quarter  sessions  confirmed  an  order  made 
on  the  14th  of  November,  1879,  by  Sir  John  Mantell,  a  stipen- 
diary magistrate,  having  the  same  authority  with  justices  in  petty 
sessions,  for  the  payment  of  the  sum  of  4422.  Os.  5(2.  by  the  defend- 
ant Hutchins,  to  the  urban  authority  for  the  district  of  Bradford 
in  Lancashire.  The  Court  below  has  quashed  that  order.  There 
was  a  preliminary  objection  taken  to  our  jurisdiction  to  entertain 
the  appeal,  but  as  it  appeared  that  leave  would  have  been  given 
to  appeal  if  a  recent  decision  of  the  House  of  Lords  had  not  been 
supposed  to  make  it  unnecessary,  the  objection  was  waived,  upon 
an  agreement  between  the  parties  that  this  appeal  should  be  dealt 
with  as  if  such  leave  (supposing  it  to  be  necessary)  had  been  given. 
By  8. 149  of  the  Public  Health  Act  of  1875  (38  &  39  Vict.  c.  55), 
the  urban  authority  of  Bradford  was  charged  with  the  duty  of 
(among  other  things)  levelling,  paving,  flagging,  and  channelling 
all  streets  within  the  district,  which  were  or  should  become  high- 
ways repairable  by  the  inhabitants  at  large.  By  the  next  section 
(s.  150)  the  duty  of  executing  or  defraying  the  costs  of  similar 
works  was  imposed  upon  the  owners  or  occupiers  of  adjoining 
lands  as  to  every  street  within  the  district  which  was  not  such  a 
highway.  The  liability  so  imposed  by  s.  150  was  to  be  thus 
enforced: — 1,  The  urban  authority  was  to  give  a  notice  to  the 
owners  or  occupiers  of  the  adjoining  lands,  requiring  the  works 
(which  were  to  be  specified  in  certain  plans,  sections,  and  estimates, 
open  for  inspection  at  the  o£Sce  of  the  urban  authority)  to  be 
executed  within  a  limited  time ;  2,  If  the  notice  were  not  com- 
y(xu  VI.  Y  2 
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1881        plied  with,  the  urban  authority  might  itself  execute  such  works  ^ 

ThsQituk  ^^^9  3,  Having  done  so,  it  might  recover  in  a  summary  way  the 

„    *'         exp^ises  incurred  in  so  doing  from  the  owtiers  in  defaulti  accord- 

r —       ing  to  the  frontage  of  their  respective  premises,  and  in  such 

Q.  B.  b.     proportibn  as  should  be  settled  by  the  surveyor  of  the  urban 

Lord  sdteme,  authoHty,  or  (in  case  of  dispute)  by  arbitration.    The  cases  of 

^^        Whitchurch  v.  Fulham  Board  of  Works  (1)  and  Vestry  of  Mile  End 

Old  Town  V.  Whiteehapd  Union  (2),  shew,  that  every  member  of  a 

class  of  persons,  liable  under  provisions  like  these  to  contribute 

to  such  expenses,  has  an  interest  in  their  due  and  proper  distribu'^ 

tion  and  apportionment,  so  that  a  just  quota  may  be  borne  by  each 

of  them. 

Under  ss.  251  and  257  of  the  Act  such  expenses  are  recoverable 
before  a  Court  of  summary  jurisdiction,  consisting  of  two  or  more 
justices  in  petty  sessions,  or  of  a  single  magistrate  empowered 
for  that  purpose  by  law  in  the  manner  provided  by  11  &  12 
Vict.  c.  43. 

The  question  which  the  Court  below  has  decided  in  favour  of 
the  defendant  was  whether,  by  reason  of  a  former  decision  of 
justices  in  petty  sessions  dated  the  7th  of  May,  1874,  the  Crown, 
or  the  urban  authority  of  Bradford,  was  estopped  from  claim<» 
ing  payment  of  the  sum  demanded  in  November,  1879,  as  a 
quota  of  expenses  due  from  the  defendant  under  s.  150  of  the 
Public  Health  Act  of  1875.  Besides  the  question  of  substance, 
there  were  some  other  questions  of  form,  all  which  I  assume  (for 
the  purpose  of  the  present  decision)  in  the  defendant's  favour. 
Mr.  Justice  Lush  held  that  the  defendant  was  entitled  to  the 
benefit  of  the  estoppel  claimed  by  him.  Mr.  Justice  Field  pre- 
ferred to  say  that  the  former  decision,  of  the  7th  of  May,  187^ 
was  conclusive  evidence  in  his  favour.  But  I  consider  both  those 
learned  judges  to  have  held  in  effect  the  same  thing ;  the  difference 
in  their  language  being  explained  by  such  authorities  as  Bag.  y« 
Inhahitamis  of  Haugkton  (3),  and  the  cases  commented  upon  by 
Mr.  Smith  at  pp.  799,  800,  of  2  Leading  Cases  (7th  ed.). 

The  justices  in  petty  sessions,  on  the  7th  of  May,  1874,  dismissed 
a  summons  taken  out  by  the  same  urban  authority  against  the 

(1)  Law  Bep.  1  Q.  B.  233.  (2)  Law  Bep.  1  Q.  B.  D.  680. 

(9)  1  E.  &  B.  512,  516. 
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same  defendant  for  the  qnota  apportioned  to  him  nnder  s.  150,  of        1881 
certain  expenses  incurred  in  sewering  and  channelling  a  street  ThsQuben~ 
called  Mill  Street  adjoining  land  belonging  to  him  as  owner;  and  ^    ** 

the  special  case  states,  as  the  ground  on  which  they  dismissed  that       ^ 

summons,  that  they  tnen  adjudicated  and  found  that  the  said  Q.  B.  D. 
street  was  a  highway  repairable  by  the  inhabitants  at  large.  Lordsdbome, 
Afterwards,  in  another  similar  proceeding  against  one  Cunliffe, 
another  adjoining  owner,  upon  evidence  which,  was  not  before 
them  on  the  7th  of  May,  1874,  the  same  or  other  justices  in  petty 
sessions  came  to  an  opposite  conclusion,  and  ordered  payment  by 
Cunliffe  of  the  amount  then  claimed  against  him,  considering  that 
Mill  Street  was  not  such  a  highway.  The  dismissal  of  the  former 
summons  against  the  present  defendant,  and  the  groui^d  of  it  was 
given  in  evidence  on  that  occasion.  When  the  summons  of  1879 
against  the  present  defendant  for  his  share  of  the  expenses  of  new 
and  different  works  (levelliog,  paving,  and  flagging)  in  the  same 
street,  was  heard  by  the  stipendiary  magistrate,  it  was  agreed  that 
all  the  evidence  in  Ounliffe's  case  should  be  treated  as  then  before 
him ;  and  upon  that  evidence  he  found  the  defendant  liable,  hold- 
ing either  that  there  was  no  estoppel  in  the  defendant's  favour 
by  the  proceedings  of  1874,  or  that  (if  there  was)  it  was  set  at 
large  by  the  subsequent  decision  in  Cunliffe's  case. 

I  am  of  opinion  that  there  was  in  law  no  estoppel ;  that  Sir  John 
MantelFs  order  was  right  in  substance;  and  that  the  present 
appeal  from  the  order  made  in  the  Queen's  Bench  Division  ought 
to  be  allowed.  I  think  so,  because  of  the  nature  of  the  Lability  in 
question,  and  the  nature  and  limits  of  the  summary  jurisdiction 
which  the  justices  exercised  on  the  7th  of  May,  1874. 

We  have  in  this  case,  nothing  at  all  to  do  with  any  judgment 
in  rem.  If  we  had,  there  might  be  ground  for  holding  that  there 
were  two  cross  and  contradictory  estoppels,  one  by  the  judgment 
for  the  present  defendant  in  1874,  and  the  other  by  the  contrary 
judgment  against  Cunliffe,  the  effect  of  which  might  have  been 
to  set  the  whole  matter  at  large.  But  here  there  is  no  proceeding 
in  rem,  no  question  of  status ;  and  if  the  case  which  was  quoted  to 
us  of  Beg  v.  Inhabitants  of  Eartington  (1)  was  correctly  decided 
(as  to  which  I  feel  considerable  doubt)  it  is  not  relevant, 

(1)  4  E.  &  B.  780,  792. 

Y  2  2 
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l€8l  The  principles  of  the  law  of  estoppel  by  a  jadgment,  inter  partes, 

ThbQubdT  to  which  alone  I  think  it  necessary  to  refer,  may  be  taken  from 
HDTCTnroB.   C*^®^  Justice  De  Grey's  opinion  in  the  Duehess  of  Kinffsion^s 

-—        Case  (1),  and  from  that  of  yice-Chancellor  Knight  Bruce  in  Barrs 

\Gm    Am) 

Q.  B.  D.     ▼•  Jaehson.  (2)    The  decision  in  the  latter  case  was  reversed,  bat 
Loniseibonie,  on  a  ground  not  at  all  touching  the  statement  of  principles  con- 
tained  in  it. 

"The  judgment"  (said  Chief  Justice  De  Grey)  "of  a  court  of 
concurrent "  (or  of  exdusire)  "jurisdiction,  directly  upon  the  poitU, 
is  conclusive  upon  the  same  matter  between  the  same  parties 
coming  incidentally  in  question  in  another  court  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or  exclusive 
jurisdiction  is  evidence  "  (that  is,  as  I  understand  the  meaning  of 
the  Chief  Justice,  conclusive  evidence)  "  of  any  matter  which  came 
collaterally  in  question,  though  within  their  jurisdiction ;  nor  of 
any  matter  incidentally  eognisaUe,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment'*  Yice-Chancellor  Knight  Bruce 
said,  "  It  is,  I  think,  to  be  collected  that  the  rule,  against  re-agi 
tating  matter  adjudicated,  is  subject  generally  to  this  restriction — 
that  however  essential  the  establishment  of  particular  facta  may 
be  to  the  soundness  of  judicial  decision,  however  it  may  proceed 
on  them  as  established,  and  however  binding  and  conclusive  the 
decision  may  be  as  to  its  immediate  and  direct  object,  those  facts 
are  not  all  necessarily  established  conclusively  between  the 
parties,  and  that  either  may  again  litigate  i  them  for  any  other 
purpose  as  to  which  they  may  come  in  question;  provided  the 
immediate  evhject  of  the  decision  be  not  attempted  to  be  with 
drawn  from  its  operation,  so  as  to  defeat  its  direct  object" 

To  these  may  be  added  the  principle,  on  which  the  limitation  of 
estoppel  per  rem  judicatam  to  parties  and  privies  depends,  that  res 
inter  alios  acta  alteri  nocere  non  potest. 

We  are  not  in  this  case  called  upon  to  determine  how  hr,  or 
under  what  conditions,  an  order  of  a  court  of  summary  jurisdiction 
may  operate  between  the  parties  to  it  as  an  estoppel.  Assuming 
that  it  may  do  so  to  some  extent,  and  under  some  conditions,  I 
conceive  it  to  be  clear  that  it  cannot  so  operate,  1,  as  to  any 
matter  ad  to  which  that  Court  had  no  authority  to  adjudicate 
(1)  2  Sm.  L.  0.  (7th  ed.)  761.  (2)  2  Sm.  L.  C.  (7th  ed.)  807. 
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directly  and  immediately  between  the  parties ;  2,  as  to  any  matter       1881 
incidentally  coming  in  questiony  as  to  which  a  finding,  if  held  to   ThiQuexk~ 
be  condnsive  between  the  parties,  wonld  operate  in  prejudice  of  HrroHiKos. 
the  rights  of  others  not  parties  to  the  proceeding :  or,  3,  as  to       r— 
any  incidental  matter  not  otherwise  determined,  than  as  haying     Q.  B.  D. 
been  the  particular  ground  on  which  the  Court  dismissed  a  charge  lom  seibome, 
or  complaint 

The  justices,  before  whom  the  complaint  of  the  urban  authority 
came  on  the  7th  of  May,  1874,  had  no  jurisdiction  to  adjudicate 
directly  or  immediately  between  these  parties  (or  between  any 
I  parties  whatever)  on  the  question  whether  Mill  Street  was  or  was 

\  not  a  highway  repairable  by  the  inhabitants  of  Bradford  at  large. 

That  was,  at  the  most,  a  matter  **  incidentally  cognisable  "  by  them. 
No  conclusion  which  they  might  form  upon  it  could  establish 
(in  the  one  case)  or  disprove  (in  the  other)  any  such  liability,  as 
against  or  in  favour  of  the  inhabitants.  Their  only  jurisdiction 
was  to  make  or  refuse  the  order  for  payment  of  a  certain  sum  of 
money,  then  claimed  as  the  defendant's  statutable  quota  of  certain 
expenses,  at  that  time  incurred  by  the  urban  authority. 

To  hold  the  Crown  or  the  urban  authority  estopped  for  ever 
from  claiming  payment  of  the  defendant's  quota  of  any  other 
expenses  of  a  like  character,  afterwards  incurred  in  respect  of  the 
same  street,  because  on  the  7th  of  May,  1874,  the  justices  in  petty 
sessions  held  the  street  to  be  a  highway  repairable  by  the 
inhabitants  at  large,  would  (if  it  were  not  really  such  a  highway) 
be  to  deprive  the  other  adjoining  landowners,  who  were  not  parties 
or  privies  to  the  proceeding,  of  their  statutable  right  to  have  a 
just  rateable  contribution  from  the  defendant,  and  his  successors 
in  estate,  to  all  future  expenses  apportionable  among  all  the 
adjoining  landowners,  under  s.  150  of  the  Public  Health  Act.  And 
if  the  decision  under  appeal  were  correct,  it  would  follow  (perhaps 
ik  fortiori)  that  Mr,  Cunliffe,  and  all  persons  claiming  under  him, 
are  also  estopped  from  asserting  that  Mill  Street  is  a  highway 
repairable  by  the  inhabitants  at  large.  There  wonld  therefore  be, 
within  the  same  district,  two  laws  operating  simultaneously  in 
opposite  directions  as  against  different  persons  in  exactly  the  same 
circumstances,  under  the  same  words  of  taxation,  in  the  same 
public  Act  of  Parliament;  and  either  imposing  upon  some  of 
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1881        those  individtials  and  their  priries  in  estate  a  liability  which  the 


(0.  A.) 

Q.B.D. 


Thi  Qukbn  statute  had  not  in  fact  imposed,  or  exonerating  others  and  their 
HuTOHmoi   privies  in  estate  (to  the  prejudice  of  the  rest)  from  the  share  of  a 
commoli  burden  which  the  statute  had  imposed  equally  upon  all. 
Farthermore : — the  ordet  of  dismissal  cannot  (in  my  opinion) 
jjirtds^mt,  have  any  greater  force  or  effect  by  way  of  estoppel,  than  if  it  had 
been  actually  drawn  up  in  the  proper  form,  prescribed  by  11  &  12 
Vict.  c.  43,  s.  14  (Form  L.) : — in  which  case,  it  would  only  have 
found  that  the  complaint  of  the  urban  authority  was  noi  proved. 
Such  an  order,  being  at  the  most  equivalent  (in  this  quasi-criminal 
proceeding)  to  an  acquittal,  could  not  have  operated  as  an  estoppel, 
except  against  a  repetition  of  the  same  demand  for  the  same 
quota  of  the  same  expenses.   (See  Bailer's  N.  P.  245 ;  1  Gilb.  Ev. 
Lofft's  ed.  p.  34;  Bex  v.  Inhabitants  of  Bwrhon.  (1)) 
I  think  therefore  that  this  appeal  must  be  allowed. 

Bbett,  L.J.  I  agree  in  the  judgment  just  delivered  by  the 
Lord  Chancellor,  and  I  have  been  requested  by  Baggallay,  L.J., 
who  is  now  on  circait,  to  say  that  although  he  doubts  he  does  not 
dissent  from  that  judgment. 

Appeal  allowed. 

Solicitors  for  appellants :  Gregory  &  Go. ;  for  Jff.  <fe  O.  W.  Fox. 
Solicitors  for  respondent:  Norris,  Allen  &  Co.;  for  Diffffle$ 
4&  Ogden. 

(1)  5  M.  &  S.  392. 
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*    GOFFIN  V.  DONNELLY.  1881 

FA.  25. 
Blanckr — Privilege  of  Witness — Parliament — 8eilect   Committee  of  House  of 


Commons,  ^'  ^  ^' 

To  an  action  of  slander  defendant  pleaded  that  the  statements  complained  of 
were  part  of  the  evidence  given  by  him  in  the  character  of  a  witness  before  a 
Select  Committee  of  the  House  of  Commons : — 

JETeldf  that  the  statements  so  made  were  privileged,  and  that  the  action  would 
not  li& 

AonoN  for  slander. 

Statement  of  defence  stated  that  the  Commons  House  of 
Parliament  had  ordered  a  Select  Committee  to  be  appointed  to 
inquire  into  and  report  upon  the  circumstances  relating  to  the 
suspension  of  the  certificate  of  the  plaintifT,  who  was  a  school- 
master^  by  the  Science  and  Art  Department :  that  a  committee 
consisting  of  members  of  the  said  House  was  nominated^  and  that 
it  was  further  ordered  that  the  committee  should  have  power  to 
send  for  persons,  papers,  and  records:  that  such  committee 
thereupon  met  from  time  to  time  and  made  a  report  to  the  said 
Commons  House  of  Parliament,  and  did  all  things  appertaining  to 
such  inquiry :  that  the  said  committee,  in  the  course  of  its  inquiry, 
summoned  the  defendant  as  a  witness,  and  administered  an  oath 
to  him,  as  they  lawfully  might,  and  that  the  words  set  out  in  th6 
statement  of  claim  were  extracts  from  the  evidence  given  by  the 
defendant  before  such  committee  in  the  character  of  a  witness, 
and  not  otherwise. 

Demurrer. 

R  Claris,  Q.C.  (English  JSamson,  with  him),  for  the  plaintiff. 
Sir  Henry  James,  JuCL    (JL  L.  SmUh,  with  him),  for  the 

defendant. 

The  following  cases  were  cited:   Seaman  y.  NeOierdifi  (1); 

Dawhins  t.  Lord  Bokeby,  (2) 

Field,  J.  I  am  of  opinion  that  this  is  a  good  defence.  The 
principle  which  appears  to  me  to  govern  this  case  is  very  clearly 

(1)  Z  C.  P.  D.  53.  (2)  Law  Bep.  7  H.  L.  744. 
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1881  laid  down  in  the  case  of  Beaman  v.  Netherelift.  (1)  The  decision 
QoYMTs  1^  ^At  <2^6  was  that  a  witness  in  a  court  of  justice  is  absolutely 
DoHOTLLY  pri^i^^g®^  ^^  respect  of  the  evidence  he  gives.  The  argument  of 
the  plaintiff's  counsel  against  the  privilege  alleged  in  this  case 
would  have  been  equally  applicable  there.  It  was  argued  that  it 
was  contrary  to  natural  justice  that  a  man  should  be  allowed  to  be 
prejudiced  by  statements  made  before  a  select  committee,  upon  an 
occasion  when  he  could  have  no  opportunity  to  rebut  such  state- 
ments, and  to  shew  that  the  imputations  made  upon  him  were 
unfounded ;  but  the  statement  made  by  the  defendant  in  Seaman 
V.  NethercUfi  (I)  affected  a  person  who  was  not  present,  and  who 
had  no  opportunity  of  vindicating  himself  on  the  occasion  when 
the  statement  was  made.  It  may  be  a  hardship  upon  individuals 
that  statements  of  a  defamatory  nature  should  be  made  concerning 
them,  but  the  interest  of  the  individual  is  subordinated  by  the 
law  to  a  higher  interest,  viz.,  that  of  public  justice,  to  the  adminis- 
tration of  which  it  is  necessary  that  witnesses  should  be  free  to 
give  their  evidence  without  fear  of  consequences.  The  plaintiff's 
counsel  drew  a  distinction  between  a  court  of  justice  and  the 
tribunal  before  which  the  statements  in  this  case  were  made.  Can 
such  a  distinction  be  drawn?  The  House  of  Commons,  in  the 
performance  of  its  functions  and  for  the  purposes  of  legislatiiMi, 
has  to  inquire  into  many  matters,  and  among  others  the  conduct 
of  that  department  of  government  which  deals  with  education. 
For  the  purposes  of  such  inquiries  committees  are  appointed,  and 
i^uire  the  attendance  of  witnesses.  If  persons  so  required  to 
attend  did  not  attend,  they  would  be  committed  for  contempt. 
If  they  do  attend  they  must  answer  the  questions  asked  of  them, 
and  may  be  examined  on  oath.  The  evidence  given  is,  therefore, 
as  much  given  under  compulsion  as  in  the  case  of  a  court  of  law. 
For  these  reasons  this  seems  to  me  to  be  a  stronger  case  of 
privilege  than  some  of  the  occasions  that  have  been  held  to  be 
clearly  privileged. 

Makistt,  J.  It  was  held  in  Dawkina  v.  Lord  Bokeby  (2)  that 
statements  made  before  a  military  court  of  inquiry,  which  could 
not  administer  an  oath,  were  as  much  privileged  as  evidence  given 

(1)  2  G.  P.  D.  53.  (2)  Law  Bep.  7  H.  L.  744. 
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in  a  court  of  justice.    I  think  this  is  an  a  fortiori  case,  it  being        1881 
admitted  that  the  Select  Committee  has  power  to  enforce  the      oormr 
giving  of  evidence  by  committal.    There  is  no  case  directly  in   do^otlly 
point,  but  there  are  authorities  of  the  strongest  character  to 
establish  the  principle  upon  which  the  claim  of  privilege  in  this 
ease  is  founded.    For  these  reasons  I  agree  that  our  judgment 
must  be  for  the  defendant. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Baker  dt  Naime. 
Solicitors  for  defendant :   Hare  db  Fell,  far  SoUoUore  to  the 
Treasury, 


[IN  THE  COURT  OP  APPEAL.]  1880 

JDeo.  20. 

THE  QUEEN  v.  SAVIN.  — -— 

(0.  A.) 

Fractioe — C<ue  stated  hy  Quarter  Sessions  for  Opinion  of  QueerCs  Bench  Division      Q-  B.  D. 
— Appeal  to  the  Court  of  Appeal — Leave  to  Appeal  when  necessary — Judi^ 
cature  Act,  1873  (36  &  37  Viet.  c.  66),  s.  46. 

Where  the  Queen's  Bench  Division  in  the  exercise  of  its  original  common  law 
jorisdiction  afi&rms  or  quashes  an  order  of  sessions,  an  appeal  lies  to  the  Court  of 
Appeal  although  no  leave  to  appeal  be  given. 

Appeal  of  defendant  from  an  order  of  Lush  and  Manisty,  JJ., 
a£Snning  an  order  of  quarter  sessions. 

An  order  of  justices  haying  been  made  under  s.  23  of  the  High- 
ways and  Locomotives  Amendment  Act,  1878  (41  &  42  Yict. 
c  77);  ordering  the  defendant  to  pay  to  the  complainants  the 
expenses  incurred  in  the  repair  of  a  certain  highway,  by  reason  of 
damage  caused  by  excessive  weight  and  extraordinary  traffic 
conducted  thereon  by  the  defendant,  the  defendant  appealed  to 
the  quarter  sessions.  The  sessions  affirmed  the  order,  subject  to 
a  case  stated  for  the  opinion  of  the  Queen's  Bench  Division.  The 
Queen's  Bench  Division  affirmed  the  order  of  sessions  and  refused 
leave  to  appeal.    The  defendant  appealed  notwithstanding. 

J.  S.  Etherington  Smith,  for  the  respondents.  There  is  a  prelimi- 
nary objection.  The  Court  has  no  jurisdiction  to  hear  this  appeal, 
leave  to  appeal  having  been  refused.    In  the  case  of  BMon  v. 
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1880       Swindon  New  Town  Local  Board  (1)  it  was  held  that  an  appeal 

TbxQuhkk'  fi^in  the  deciBion  of  the  Queen's  Bench  Division,  on  a  special  case 

qJ^      stated  by  the  quarter  sessions  under  s.  269,  sub-s.  7,  of  the  Public 

r—       Health  Act,  1875,  did  not  lie,  no  leave  to  appeal  having  there 

Q.  k  D.     been  given;    The  decision  however  in  that  case  turned  on  the  fiict 

that  the  Queen's  Bench  Division  were  not  there  acting  in  the 

exercise  of  the  original  jurisdiction  which  they  have  at  common 

law  to  supervise  generally  the  decisions  of  inferior  tribunals,  bat 

in  the  exercise  of  an  appellate  jurisdiction  conferred  on  thenoi 

by  the  section  of  the  Public  Health  Act  above  mentioned.    That 

case  therefore,  it  must  be  admitted,  does  not  govern  the  present^ 

for  there  is  no  corresponding  section  in  the  Highways  and  Looo* 

motives  Amendment  Act,  1878,  empowering  the  sessions  to  state 

a  case  for  the  opinion  of  a  superior  Court.     In  the  present  case, 

as  in  that  of  Overseers  of  WaJsaJl  v.  London  and  North  Weeiem 

By.  Co.  (2),  the  Queen's  Bench  Division  were  exercising  their 

original  jurisdiction.    In  the  last  mentioned  case  it  was  held  that 

the  appeal  lay,  but  there  leave  to  appeal  was  in  fact  given.    And 

though  Lord  Cairns  there  suggested  (3)  that  leave  was  in  such 

a  case  unnecessary,  the  point  was  left  undecided. 

Melnfyre,  Q.O.,  and  Oraham,  for  the  appellant,  were  not  heard 
on  the  preliminary  objection. 

LoBD  Selbobne,  L.O.    We  think  that  leave  to  appeal  was  un- 
necessary.   We  must  proceed  to  hear  the  appeal 

Baggallat  and  Bbett,  L.JJ.,  concurred. 

Solicitors  for  appellant :  Fields  Boscoe^  it  Co. 
Solicitors  for  respondents:   Simjpson,  Hammond,  Biahards,  & 
Simpson. 

(1)  42  L.  T.  (N.S.)  614.  (2)  4  App.  Oaa.  30. 

(8)  4  App.  Gas.  at  p.  42. 
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THOBPE  ATO  Othbbs  v.  BESTWIOK.  ^  lg81 

W3!r-~AiiesUng  WUnesB-^l  Vict.  e.  26,  «.  15^Marriage  <f  Devisee  after  Aitee*     ^^^^  ^' 

tcUion  to  attesting  Witness,  q,  B.  D. 

Under  the  Wills  Act  (1  Vict  c.  26),  s.  15,  the  marriage,  after  attestation  of  a 
will,  of  a  devisee  to  the  attesting  witness,  does  not  affect  the  validity  of  the 
devise. 

AcnoK  to  recover  possession  of  a  house  at  West  Hill,  Derby, 
deyised  ia  1865  by  Jeremiah  Bestwick  to  his  niece  Ann  Bebekah 
Wolstenholme,  who  in  1868  married  the  plaintiff  Thorpe. 

Defence :  That  A.  K.  Wolstenholme  married  the  plaintiff 
Thorpe  before  the  death  of  the  testator,  and  that  at  his  death  the 
marriage  was  still  subsisting ;  and  that  Thorpe  was  one  of  the 
witnesses  to  the  execution  of  the  will  » 

Demurrer. 

Qraham^  in  support  of  the  demurrer.  The  fiact  that  the  devisee 
married  the  attesting  witness  after  the  date  of  the  will  cannot 
affect  the  devise.  The  material  sections  of  the  Wills  Act,  1  Vict, 
c  26,  are  s.  15  and  s.  24.  (1)  Sect.  15  enacts  that  devises  to  an 
attesting  witness,  or  his  or  her  wife  or  husband  shall  be  void,  and 
&  24,  that  a  will  is  to  speak  from  the  death  of  the  testator.  But 
it  has  been  expressly  held,  in  BvUoch  y.  Bennett  (2),  that  s.  24 
does  not  apply  to  the  objects  of  the  testator's  bounty,  but  only  to 
the  estate  comprised  in  the  will,  Lord  Justice  Turner  saying  that 
he  understood  the  section  to  mean  that  the  will  is  to  speak  as  if 
executed  immediately  before  the  testator's  death,  not  with  refer- 
ence to  the  objects  of  his  bounty,  but  with  reference  to  the  real 
and  personal  estate  to^be  taken  by  those  objects.  And  in  Jarman 
on  Wills,  8rd  ed.  voL  i.  pp.  65,  66,  it  is  explained  that  the  rule 

(1)  By  1  Yict.  c  26,  s.  15,  if  any  under  such  person,  or  wife  or  hnshand, 

pervoD  shall  attest  the  ezecntion  of  be  utterly  null  and  void, 
any  will  to  whom  or  to  whose  wife  or         By  s.  24,  every  will  shall  be  con- 

hnsfaaDd  any  beneficial  devise,  ji^  strued,  with  reference  to  the  real  estate 

shall  be  thereby  given  or  made,  such  and  personal  estate  comprised  in  it,  to 

devise  shall,  so  £eur  only  as  concerns  speak  and  take  effect  as  if  it  had  been 

sach  person  attesting  the  execution  of  executed  inunediately  before  the  death 

sach  will,  or  the  wife  or  husband  of  -of  the  testator,  unless  a  contrary  inten- 

soch  penon,  or  any  person  claiming  tion  shall  appear  by  the  will 

(2)  24  L.  J.  (Oh.)  612. 
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1881        before  the  Wills  Act  was  that,  when  an  attesting  witness  was 

Xhobpe      disqualified  by  reason  of  his  being  a  devisee  under  the  will,  the 

V-         disqualification  must  exist  at  the  period  of  the  attesting  act    The 

cases  cited  in  the  note  at  the  bottom  of  the  page  do  not  affect 

this  principle. 

J.  F.  B.  Fifihy  for  the  defendant.  Sect.  14  of  the  Act,  enacting 
that  if  any  person  who  shall  attest  the  execution  of  a  will  shall,  at 
the  time  of  the  execution  or  at  any  time  afterwards,  be  incompe- 
tent to  prove  the  execution,  such  will  shall  not  on  that  account  be 
invalid — contemplates  that  the  witness  may  become  incompetent 
after  the  execution  of  the  will  and  before  the  death  of  the  testator. 
To  uphold  the  present  devise  would  enable  an  attesting  witness 
who  took  a  devise  under  the  will  to  secure  himself  by  ante- 
dating it. 

Chraham,  was  not  heard  in  reply. 

Mathew,  J.  I  think  the  plaintiffs  are  entitled  to  judgment. 
The  policy  of  the  Wills  Act,  1  Vict.  c.  26,  in  depriving  the  attest- 
ing witness  of  any  legacy  given  by  the  document  of  bequest,  is 
not  to  allow  wills  to  be  proved  by  the  evidence  of  persons  bene- 
fited by  them,  and  it  makes  void  any  devise  to  an  attesting 
vntness,  or  to  his  or  her  wife  or  husband.  In  the  present  case  the 
plaintiff,  at  the  time  when  the  will  was  attested,  took  no  benefit 
under  it,  but  he  subsequently  married  the  devisee,  and  I  am 
asked  to  hold  that  the  result  of  this  marriage  is  to  destroy  the 
validity  of  the  devise.  But  there  is  no  such  provision  in  any  part 
of  the  Act;  the  only  section  which  could  be  referred  to  is  &  24, 
by  which  every  will  is  to  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator.  This  section  has 
been  commented  upon  and  fully  interpreted  in  Bidlock  v. 
Bennett  (1),  and  it  is  clear  that  it  does  not  apply  to  those  benefited 
by  the  devise,  but  only  to  the  property  to  be  taken  by  them. 
There  is,  therefore,  nothing  to  affect  the  validity  of  this  devise. 

Jvdgmenl  fiyr  the  plaintiffs. 

Solicitors  for  plaintifis :  Peacock  db  Ooddardyfor  Clark  &  Huiah, 
Derby. 
Solicitors  for  defendant :  Watson,  Sons,  &  Boom. 

(1)  24  L,  J.  (Oh.)  612. 
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BIOflARDSON,  Appellant;  SAUNDERS,  BsspONDBirr.  1881 

EUmmtary  Education  Acts^Attendance  Order^Child  attending  Board  School  ^^'  ^^' 
vnihovi  Feea^LiahaUy  of  Parcn*— 39  db  40  Vict.  e.  79,  w.  10,  11,  12 ;  q.  b.  D. 
83  <C;  34  Vict.  &  76, 8. 17. 

A  parent  who,  under  an  order  by  a  court  of  sommaiy  jmisdiction  tliat  his 
diild  shall  attend  a  board  school  and  that  he  do  see  that  the  order  is  complied 
with,  causes  the  child  to  attend  the  school  but  without  the  school  fees,  is  not 
liable  to  conviction  under  the  Elementary  Education  Act,  1876  (39  Sb  40  Vict. 
c.  79),  8. 12,  for  non-compliance  with  the  order,  although  he  may  have  failed  to 
apply  to  the  guardians  under  s.  10,  to  pay  the  fees,  and  refused  to  obtain  a 
lemisBion  of  them  under  83  &  34  Vict  c.  75,  s.  17. 

Case  stated  by  justices  under  42  &  43  Vict.  c.  49. 

On  the  hearing  of  an  information  preferred  by  the  respondent 
on  behalf  of  the  school  board  of  the  parish  of  Belgrave  in  the 
county  of  Leicester,  under  s.  12  of  89  &  40  Vict  c.  79,  that  on 
the  14th  of  October,  1880,  at  the  parish  of  Belgrave,  Jonathan 
Bichardson  (the  appellant)  of  the  parish  of  Belgrave,  then  being 
the  parent  of  a  child  named  Amy  Bichardson,  residing  within  the 
parish  and  subject  to  the  provisions  of  the  Elementary  Education 
Acts  or  one  of  them,  unlawfully  did  not  cause  the  child  to  attend 
school  as  required  by  an  attendance  order  made  by  a  court  of 
summary  jurisdiction  on  the  2l8t  of  August,  1880,  the  justices 
convicted  the  appellant  of  the  said  offence  and  adjudged  him  to 
pay  the  sum  of  58,,  and  in  default  of  payment  of  the  sum  ordered 
that  the  same  should  be  levied  by  distress  or  sale  of  the  appellant's 
goods^  and  in  default  of  suificient  distress  that  he  should  be 
imprisoned  for  the  space  of  five  days,  unless  the  said  sum  and  all 
costs  and  charges  of  the  distress  and  of  his  commitment  and 
conveyance  to  prison  should  be  sooner  paid. 

The  following  facts  were  either  proved  before  the  justices  or 
admitted  by  both  parties. 

That  an  attendance  order  had  been  made  by  a  court  of  summary 
jurisdiction  and  served  upon  the  appellant  which  stated :  **  We  do 
order  the  said  Amy  Bichardson  to  attend  the  board  school,  being 
a  certified  efficient  school  at  Belgrave,  in  the  said  county  of 
Leicester,  every  time  the  said  school  shall  be  open,  and  that  the 
said  defendant  do  see  that  this  our  order  is  complied  with.'' 
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1881  That  the  appellant  had  caused  his  child  Amy  Richardson  to 

BiOTABDaajT  ftt^^^d  the  said  school. 

SAi;m)KBs.        '^^^  the  appellant  had  not  sent  with  his  child  the  school  fees 
— -       payable  by  such  child  attending  the  schooL 

That,  in  consequence  of  such  school  fees  not  having  been 
sent  with  the  child,  the  child  was  refused  admission  to  the 
school.  ' 

That  the  respondent  had  on  three  occasions  requested  the 
appellant  to  attend  before  the  school  board  to  obtain  remission 
of  the  school  fees  if  he  was  not  able  through  poverty  to  pay 
them.  ' 

That  the  appellant  on  each  occasion  refused  to  attend  before 
the  school  board  to  obtain  a  remission  of  the  school  fees,  and  has 
not  attended  nor  has  he  obtained  such  remission. 

That  tho  respondent  under  the  directions  of  the  school  board 
had  inquired  and  ascertained  in  the  month  of  August,  1880,  that 
the  appellant  was  then  unable  to  pay  the  school  fees,  and  he 
also  stated  before  the  justices  that  he  was  satisfied  that  the 
appellant  was  out  of  work  in  the  said  month  of  October. 

It  was  contended  on  the  part  of  the  appellant  that  he  had 
complied  with  the  attendance  order,  his  child  Amy  Bichardson 
having'  been  duly  sent  to  school,  but  refused  admission  on  the 
ground  that  she  was  not  provided  with  money  to  pay  the  school 
fees. 

On  the  part  of  the  respondent  it  was  contended  that  to  entitle 
the  appellant's  child  to  attend  the  school  the  school  fees  must  be 
prepaid,  that,  if  he  was  not  able  through  poverty  to  pay  the  school 
fees,  he  must  apply  to  the  school  board  under  s.  17,  of  33  &  34 
Vict.  c.  75,  for  a  remission  of  the  same. 

The  justices  being  of  opinion  that  the  attendance  at  the  school 
without  the  school  fees  was  not  a  compliance  with  the  attendance 
order,  and  that  if  through  poverty  the  appellant  could  not  pay 
the  school  fees  he  should  have  applied  to  the  school  board  for  a 
remission,  and  that  therefore  the  appellant  had  not  used  all 
reasonable  efforts  to  comply  with  such  attendance  order,  gave 
their  determination  against  the  appellant  in  the  manner  before 

stated. 

i 

I  The  question  of  law  upon  which  the  case  was  stated  for  the 
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opinion  of  &b  Coftrt  was  wikether  the  appellant  was  ptopQify-       1881^ 
oonvicted  of  not  complying  with  the  attendanee  order,  his  ohild|  '^^^s^ 
Amy  Biohardson,  having  been  6ent  to  school  .but  refused  admission    ^^j^^l^^g^ 
on  the  ground  that  she  was  not  provided  with  the  school  fees,  and 
the  appellant  having  refused  -  to  apply  to  the  sohool  board  £c>r  a 
remission  thereofl 

Bmsman^  for  the  appellant     The  conviction  is  bad.    Thef 
appellant  has  complied  .with  the  attendance  order  by  sending  his 
child  to  the  school.    Neither  the  Elementary  Education  Actd. 
(33  &  34  Vict  c.  75,  s.  74 ;  39  &  40. Vict  c*  79),  nor  any  byJawB> 
made  under  them,  compel  him  to  send  fees  with  the  child  or: 
impose  a  penalty  <hi  him  if,  he  does  not  send  them. 

[He  was  st(^pedv] 

Ihuglas  Walker,  tot  the  respondent  In  the  schods  supplanted 
hj  board  schools  the  fees,  were  always  paid  in  advance,  and  they 
are  lequiied  to  be  so  <now  in  the  board  schools  as  there  is  no  pro^ 
vision*  in  the  Acts >  for  the  recovery  of  fees.  By  33  &  34  Vict 
c  75,  8.  17,  every  child  attending  a  school  board  shall  pay  a 
weekly  fee,  but  the  school  board  may  remit-  it  if  the  parent  is 
unable  through  poverty  to  pay  it  Sect  74  as  aflfeoled  by*  repeal 
of  s.  25,  gives  power  to  make  by-laws  as  to  the  remisMon  of  fees^ 
only.  But  39  &  40  Vict.  c.  79>  s.  4,  first  imposed  on  the  parent 
the  legal  duty  of  educating  his  child.  By  s.  10  if  unable  by 
poverty  to  pay  the  fee,  he  may  apply  to  the  guardians  to  do  so. 
Sect  11  provides  that  if  he  habitually  and*  without  reasonable 
excuse  neglects  to  provide  efficient  elementary  instruction  for  his 
duld,  a  court  of  summary  jurisdiction  may  make  an  attendance 
order ;  and  s.  12,  that  where  an  attendance  order  is  not  complied 
with  without  any  reasonable  excuse  within  the  meaning  of  the 
Act^  the  Court  may,  if  he  fails  to  satisfy  the  Cburt  that  he  has 
used  all  reasonable  efforts  to  enforce  compliance  with  the  order, 
impose  a  penalty  not  exceeding  with  the  costs  five  shillings.  He 
has  not  used  such  efforts,  for  he  might  have  procured  a  remission 
of  the  fees  under  33  &  34  Vict  c.  75,  s.  74,  subH9.  3,  and  under 
8.  10  might  have  applied  to  the  guardians  whose  duty  it  would 
then  have  been  to  pay  them.  There  is  no  finding  that  he  could 
not  pay  the  fees  but  merely  that  he  was  out  of  work.    Attendance 
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1881        without  the  fees  is  no  attendance  of  the  child  at  all  within  the 
BioBiLBosoH  meaning  of  the  order. 

SAUTOKBg.  Bensman^  in  reply.  The  appellant  might  have  obtained  a 
remission  of  the  fees,  but  is  not  liable  to  imprisonment  for  failing 
to  obtain  it.  No  by-law  prescribes  that  the  child  shall  attend 
with  the  fees.  The  order  is  only  that  the  child  do  attend^  bat  the 
respondent  would  import  into  the  order  the  words  ''  with  the  fees." 
Attendance,  however,  means  physical  attendance  and  no  more. 
This  is  evident  from  the  terms  of  83  &  84  Vict  c  75,  ss.  17, 
86,  and  s.  74,  sub-s.  2,  and  89  &  40  Vict  c.  79,  s.  11,  which 
created  a  fresh  offence,  viz.,  habitually  neglecting  to  provide 
su£Scient  elementary  education.  There  are  two  distinct  offences ; 
first,  not  causing  the  child  to  attend,  and,  second,  habitually 
neglecting  to  do  so :  Ex  parte  The  Sehocl  Board  for  London.  In 
re  John  Mwrphy.  (1)  The  one  is  punishable  under  a  by-law  by 
a  fine,  the  other  is  dealt  with  in  s.  11.  This  attendance  order 
appears  to  be  made  under  s.  11,  and  the  conviction  is  evidently 
under  s.  12.    If  it  was  under  a  by-law  it  ought  to  be  set  forth. 

LiNDLET,  J.  This  case,  though  of  considerable  importance,  is 
simple  enough  as  stated  by  the  justices,  and  the  question  is  whether 
sending  a  child  to  the  board  school  without  the  fees,  which  are 
assumed  in  this  case  to  be  payable,  is  a,  breach  of  an  attendance 
order.  It  does  not  appear  on  what  authority  that  order  was  made, 
whether  under  some  by-law  or  some  section  of  the  Elementary 
Education  Act,  1876.  The  order  is  in  the  following  terms :  ^  We 
do  order  the  said  Amy  Bichardson  to  attend  the  board  school, 
being  a  certified  efficient  school  at  Belgrave,  in  the  said  county  of 
Leicester,  every  time  the  said  school  shall  be  open,  and  that  the 
said  defendant  do  see  that  this  our  order  is  complied  with."  The 
case  finds  that  the  appellant  did  cause  his  child  to  attend  the 
school,  viz.,  to  go  to  the  school,  and  the  question  is  whether  that 
is  or  is  not  a  compliance  with  the  order.  In  one  sense,  of  course, 
it  is,  but  the  question  is  in  what  sense  the  word  '^  attend  **  is  used 
in  that  Act  which  authorizes  the  order  to  be  made.  At  first  sight 
it  seems  plain  that  he  had  complied,  and  on  second  thoughts  I 
think  he  has  complied  with  the  order ;  but  I  had  some  misgivings, 

(1)  2  Q,  B.  D.  397. 
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becaofle  oar  attention  was  directed  to  &  10,  ivliich  enables  the  1881 
parent  to  apply  to  the  guardians  to  pay  the  fee.  So,  although  he  Bxaaumam 
has  sent  his  child  to  school  without  the  fee,  and  he  is  a  poor  man, 
yet  there  was  a  method  of  getting  the  fee  paid.  I  think  the 
passing  doubt  I  had  was  unfounded,  and  that  according  to  the 
tme  construction  of  the  Act  he  has  caused  his  child  to  attend  the 
schooL  I  quite  see  the  consequence.  It  is  that  through  some 
omission  there  may  be  a  difficulty  in  forcing  him  to  pay  the  fees 
or  to  get  a  remission  of  them,  but  we  cannot  correct  that  omission 
by  straining  the  sections  of  the  Act  On  looking  through  the 
sections  I  think  it  becomes  more  and  more  plain  that  the  word 
^attend"  has  its  prim&  facie  meaning.  The  excuses  for  non- 
attendance  cannot  in  any  way  attach  to  non-payment  of  fees, 
s.  16  shews  the  distinction  between  ordering  attendance  and 
ordering  that,  if  necessary,  the  father  shall  maintain  the  child« 
I  cannot  see  that  the  Act  means  more  than  that  **  You. shall  send 
the  child  to  school,"  and  if  there  is  a  wish  either  that  the  child 
shall  be  sent  with  a  clean  &yoe  or  money  in  hand,  by-laws  must  be 
made  to  enforce  it  I  think  the  appellant  has  complied  with  the 
attendance  order,  and  that  the  conyiction  must  be  quashed. 

LoPES,  J.  The  appellant  has  been  convicted  of  unlawfully  not 
causing  his  child  to  attend  a  board  school,  and  adjudged  to  pay  a 
fine  of  five  shillings  and  in  defSault  be  imprisoned  for  flye  days. 
It  is  admitted  that  he  did  send  his  child  to  school,  but  it  also 
admitted,  on  the  other  hand,  that  he  did  not  send  the  school  fees 
with  the  child.  The  respondent  contends  that  attendance  without 
the  fees  is  no  attendance  at  all,  and  it  is  said  that  because  the 
father  if  he  had  chosen  could  hare  obtained  remissiou,  and  if  not 
able  to  pay  he  could  have  gone  to  the  guardians  and  have  got  the 
money  paid,  he  therefore  has  committed  the  offence  charged. 
We  are  asked  to  say  that  the  word  **  attend  "  in  the  statute  does 
not  mean  '*  attend"  in  the  ordinary  sense  of  the  word,  but  means 
**  attend  with  school  fees  in  hand."  I  do  not  think  that  in  any 
case  I  could  adopt  that  view,  certainly  in  this  case,  which  is  on  a 
stringent  Act  of  Parliament^  it  would  be  impossible  to  import 
those  words  not  in  the  statute,  which  do  not,  I  think,  follow  from 
words  used  in  the  statute.    I  think  that  **  cause  to  attend  "  means 
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1881       *^  86&d  ta  school  **  and  nothing  more.    There  loay  be  a  diflSenlty 
in  getting  the  fees  under  the  oircumBtanoeey  bnt  if  so  that  must  be 
Ikmm.    pv^^ded  for  by  the  legialatare.    I  should  be  sorry  to  put  the  con- 
struction on  the  word  attend  which  we  are  asked  to  do  in  the 

present  case* 

OanvicHon  quaahei,  with  costs. 

Solicitor  for  appellant :  H.  Montagu. 
'    Bolidtors  for  respondent :  Oedge  &  Co. 
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Q«  B.  D.         Negligenoe — Master  and  Servant — SoUgUct  and  Clerh-^Scope  of  Authority. 

•The  plaintifEs  oocupied  premises  beneath  the  offices  of  the  defendants  who  were 
'Soliciton.  One  of  the  defendants  had  a  room  of  the  offices,  and  in  it  was  a  lav*- 
toiy  for  hiB  own  use  ezclnsively,  and  his  OEders  to  his  clerks  were  that  no  derk 
ahonld  oomQ  into  his  room  after  he  had  left  A  clerk  wteat  into  the  room  to  wadi 
his  hands  at  the  lavatory  after  his  employer  had  lefty  tnmed  the  water  tap,  and 
negligently  left  it  so  that  water  flowed  from  it  into  the  plaintifis'  premises  and 
damaged  them* 

In  an  action  fx  ncgligenoe : — 

Heldf  that  the  act  of  the  clerk  was  not  within  the  soope  of  his  authority,  or 
incident  to  the  ordinary  duties  of  his  employmenti  and  that  there  was  no  evidence 
of  negligence  foft  which  the  defendants  were  liable. 

APFiLiii  from  the  Lord  Mayor's  Conrt. 

Action  for  negligence.  At  the  trial  before  the  Beoorder  it 
appeared  that  the  plaintifBs  occupied  premises  beneath  the  offices 
of  the  defendants  who  were  solicitors.  Evidence  was  given  for 
the  plaintiffft  that  a  quantity  of  water  had  come  from  the  offices 
of  the  defendants,  and  it  was  found  to  have  escaped  £rom  a 
tap  left  open  in  a  lavatory  there.  It  damaged  the  property 
of  the  plaintifis.  At  the  close  of  the  plaintiffii'  case,  counsel  for 
the  defendants  submitted  that  there  should  be  a  nonsuit  as  there 
was  no  evidence  that  the  defendants  or  any  servant  of  them  had 
been  guilty  of  negligence,  and  he  cited  Boss  v.  Feddm.  (1)  The 
learned  judge  declined  to  nonsuit,  whereupon  evidence  for  the 
defendants  was  given,  and  one  of  them  said :  **  The  lavatory  is  in 
my  room,  and  is  for  my  own  use  exclusively,  and  my  orders  are 

(1)  Uw  Bep.  7  Q.  B.  661.  | 
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that  no  clerk  shall  come  into  my  room  after  I  have  left.    I  left       1881 
the  office  on  the  12th  of  Angiust,  at  5.45»  after  washing  my  hands     ftn«nffff 
and  tnming  off  the  tap."  A  clerk  of  the  defendants  said,  *^  I  went  woomrAsa 
into  the  room  of  the  last  witness  to  wash  my  hands.  I  tnrned  the 
tap  and  the  water  did  not  flow,  and  then  I  went  ont.''    The  jury 
fbnnd  a  yerdict  for  the  plaintiffs  for  15{.,  and  leaye  was  reserved 
to  the  defendants  to  move  for  a  nonsuit  if  the  Court  should  be  of 
opinion  that  there  was  no  evidence  of  negligence,  or  that  under 
the  circumstances  the  defendants  were  not  liable. 
A  rule  having  been  obtained  aocordingly^ 

Oanchf  shewed  cause.  The  learned  Recorder  was  right  in  refusing 
to  nonsuit,  and  also  in  leaving  the  case  to  the  jury.  They  have 
decided  the  question.  If  the  master  himself  had  left  the  tap  open 
he  would  have  been  undoubtedly  liable.  The  derk  to  a  solicitor 
is  more  than  a  servant,  he  acts  for  his  employer  in  his  absence. 
Here  the  derk  was  in  the  office  during  working  hours,  and  it  was 
part  of  the  routine  of  the  day's  work  to  wash  his  hands.  It  is  the 
general  practice  for  such  clerks  to  wash  their  hands  in  the  offices 
where  they  are  employed.  Here  the  clerks'  room  contained  a 
lavatory  for  their  use,  but  the  water  failed  there,  and  so  the  derk 
went  to  the  other  room.  That  he  was  forbidden  to  do  so  is 
irrelevant :  Whatman  v.  Pearson,  (1)  He  was  acting  within  the 
scope  of  his  employment:  Vembles  v.  Smiih.  (2)  This  case  is 
not  like  Storey  v.  Askton  (3),  where  the  defendant's  carman  after 
business  hours  drove  a  clerk  out  on  business  of  his  own,  and 
was  negligent  while  on  the  independent  journey.  In  such  cases 
no  doubt  the  master  is  not  liable:  Mitchell  v.  OraewfeUer.  (4) 
The  question  is  whether  the  subordinate  is  acting  within  the 
scope  of  his  authority  if  he  be  an  agent,  or  in  the  course  of  his 
employment  if  he  be  a  servant.     The  derk  here  was  so  acting. 

Petheram,  Q.O.  (JDe  Witt,  and  O.  O.  Kennedy,  with  him),  in 
support  of  the  rule.  The  prindple  is  well  stated  in  Whatman  v. 
Pearson  (1)  by  Montague  Smith,'  J.  Here  the  clerk  was  acting 
for  himself  and  on  his  own  responsibility.  His  duty  was  clearly 
to  keep  in  his  own  room,  and  not  to  wash  his  hands  in  the 

(1)  Law  Rep.  3  0.  P.  422,  (3)  Law  Rep.  4  Q.  B.  476. 

(2)  2  Q.  B.  D.  279.  (4)  13  0.  B.  237. 
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1881  room  of  his  master.  Conld  it  be  said  that  the  master  wonld 
Snmnrs  have  been  liable  if  the  clerk  had  washed  his  hands  at  some  laTem 
near  during  office  hours  and  had  left  the  tap  there  running  ?  His 
negligent  act  was  not  in  the  scope  of  his  employment,  and  the 
defendants  are  not  answerable  for  the  consequences.  If  the  con* 
tention  for  the  plaintiffs  were  right,  a  master  would  be  liable  for 
any  independent  and  wrongful  act  of  the  servant  done  on  the 
employer's  premises. 

Gbove,  J.  I  am  of  opinion  that  the  verdict  should  be  entered 
for  the  defendants.  No  doubt  this  question  is  a  very  nice  one, 
and  there  may  be  cases  close  to  the  line  between  the  liability  and 
non*liability  of  a  master  for  the  act  of  another  person  done  in  the 
'^course  of  his  employment **  if  he  is  servant,  or  within  the 
^  scope  of  his  authority "  when  he  is  an  agent,  for  as  Mr.  Candy 
well  says,  such  is  the  mode  in  which  those  terms  have  been 
applied  by  the  courts,  although  the  words  "  scope  of  authority " 
may  cover  both  cases.  The  &cts  are  simple.  The  defendants  were 
solicitors  with  a  clerk  who  had  an  office  or  some  room  in  which 
he  was  entitled  to  be,  and  where,  if  he  wished  to  wash  his  hands 
he  could,  as  the  learned  counsel  admits,  wash  them.  The  master 
left  the  premises,  whether  fioally  for  the  evening  or  not  does  not 
distinctly  appear,  nor  is  it  I  think  material.  He  had  left,  and  he 
says,  ^The  lavatory  is  in  my  room,  and  is  for  my  own  use 
exclusively,  and  my  orders  are  that  no  clerk  shall  come  into 
my  room  after  I  have  left.*'  The  clerk  therefore  would  have  no 
right  to  enter  contrary  to  this  particular  prohibition,  prim&  fitcie 
at  least  he  would  not  be  entitled  to  do  so,  and  the  onus  would  lie 
on  the  plaintiffs  to  shew  that  the  clerk  had  permission  to  use  his 
master's  room.  The  case  is  a  little  stronger  by  reason  of  the 
prohibition,  but  I  quite  agree  with  Mr.  Candy  that  there  are 
cases  where  a  prohibition  would  have  no  effect,  and  I  cannot  put 
a  nearer  one  than  that  I  suggested  during  argument :  suppose 
this  were  not  a  clerk  but  a  housemaid  whose  duty  it  was  to  clean 
up  the  room  and  attend  to  the  lavatory  and  wipe  out  the  bason, 
then  I  think,  that  although  she  was  expressly  prohibited  ftom 
using  the  basoD,  and  was  told  not  to  leave  the  tap  open,  yet^ 
notwithstanding  the  prohibition,  her  act  of  using  the  bason  and 
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omitting  to  tnrn  off  the  water  woald  be  so  incident  to  her       I88I 
employment  that  the  master  would  be  liable.    Although  a  defi-     g^ivmrn 
nition  is  difficult,  I  should  say  that  the  act  for  which  the  master  ^qq^^^^b,, 
is  to  be  held  liable  must  be  something  incident  to  the  employ- 
ment for  which  the  servant  is  hired,  and  which  it  is  his  duty  to 
perform*     All  the  cases  tend  to  shew,  and  MiUiheU  y.  OroM- 
^tMer  (1)  and  Storey  y.  AMon  (2)  point  out  clearly  that  line  of 
distinction;  in  one  case  a  servant  was  employed  to  drive  his 
mastei^s   cart,  and  after  coming  home  to  the  stable  started 
off  oa  a  fresh  journey  for  his  own  purposes,  and  during  that 
second  journey,  which  was  not  incident  in  any  way  to  his  employ- 
menti  an  accident  happened ;  in  the  other  case,  which  goes  a 
Utile  further,  before  the  servant  put  up  the  cart  he  turned 
off  and  went  in  another  direction  making  a  detour,  and  an 
aocident  happened ;  in  both  those  cases  the  master  was  held  not 
liable.    I  think  I  should  have  come  to  the  same  conclusion  as 
that  I  have  arrived  at  if  there  had  been  no  express  prohibition  in 
4he  case,  and  it  had  merely  been  shewn  that  the  clerks  had  a  room 
of  their  own  and  a  lavatory  where  they  could  waah  their  hands. 
Then  what  possible  part  of  the  clerk's  employment  could  it  be 
for  him  to  go  into  his  master's  room  to  use  his  master's  lavatory, 
«Dd  not  only  the  water  but  probably  his  soap  and  towels  solely 
for  his,  the  clerk's,  own  purposes  ?    What  is  there  in  any  way 
incident  to  his  employment  as  a  derk?    I  see  nothing.    The 
<9a8e  seems  to  me  just  the  same  as  if  he  had  gone  up  two  or  three 
flights  of  stairs  and  washed  his  hands  in  his  master's  bedroom. 
It  is  a  voluntary  trespass  on  the  portion  of  the  house  private  to 
his  master.    I  do  not  use  the  word  trespass  in  the  sense  of  any- 
thing seriously  wrong,  but  he  had  no  business  there  at  all.    In 
doing  that  which  his  employment  did  not  in  any  way  authorize 
him  to  do  he  negligently  left  the  stop-cock  open,  and  the  water 
escaped  and  did  damage.     I  think  there  was  nothing  in  this 
within  the  scope  of  his  authority  or  incident  to  the  ordinary  duties 
of  his  employment    Then  it  is  said  that  is  a  question  for  the 
jury,  and  that  if  there  is  evidence  on  both  sides  the  Court  is 
bound  to  accept  the  finding  of  fact.     That  is  so  where  there  is  a 
conflict  of  evidence,  but  there  is  no  conflict  here.    The  plaintiffi* 
(1)  13  C.  B.  237.  (2)  Law  Bep.  4  Q.  B.  476. 
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1881  case  was  one  of  apparent  probability,  that  the  water  came 
^ggnsB  ^™  premises  in  which  a  8top«cock  was  left  open.  That  might 
happen  in  varions  ways,  bnt  the  learned  Recorder  seemed  to  think 
he  must  assume,  until  the  contrary  was  shewn,  that  there  was  an 
implied  liability  on  the  defendants.  If  however  that  was  removed 
by  nnoontradioted  evidence  shewing  the  implication  to  be  a 
mistake,  as  it  would  have  been  if  the  defendants  had  shewn  that  a 
stvanger,  some  firiend  of  one  of  the  dorks,  had  come  in  and 
washed  his  hands  in  the  lavatory  and  had  left  the  stop-cock 
open,  surely  those  facts  would  dispose  of  the  prim&  facie 
liability.  The  prohibition  is  material  as  shewing  the  looal  limit 
of  the  clerk's  duties.  The  case  is  wholly  free  from  any  conflict 
of  evidence,  for  the  jury  believed  the  evidence  given  both  for 
the  plaintiffs  and  the  defendants,  it  being  quite  consistent.  The 
evidence  for  the  plaintiffs  made  out  a  ground  of  liability,  and  the 
evidence  for  the  defendants  limited  it,  by  shewing  that  the  clerk 
was  not  in  the  relation  of  servant  to  the  master  in  respect  of  this 
particular  act  of  neglects  I  think  the  judgment  should  be  for 
the  defendants. 

LiNDLET,  J.  I  am  of  the  same  opinion,  and  I  agree  for  much 
the  same  reasons.  I  do  not  see  on  what  principle  the  defendants 
are  to  be  held  liable  for  a  negligent  act  of  a  man  who  trespasses 
in  their  room  and  leaves  their  tap  running.  The  facts  shew  that 
the  clerk  was  a  trespasser  after  his  master  had  left.  I  think  this 
a  plain  case,  and  that  our  judgment  should  be  for  the  defendants 
with  costs. 

Bide  dbacliUe. 

Solicitor  for  plaintiffs :  Oides. 
Solicitor  for  defendants :  John  Knight. 
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PN  THE  COURT  OP  APPEAL.]  1880 

Dm.  15. 
HABMON  V*  PARK  Aim  Ahotheb. 


MuiUe^ai  OarpomHat^^Elecium  Fetitionr-Garrupi  FraeHees  (Munieipal 
Eleetians)  Act,  1872  (35  <fe  86  Via.  c.  60),  s.  13,  subs.  ^^Mayar  made 
BaponderU  in  a  PetiHon^Betuming  Officer — Campilaini  of  Conduct  o/-~ 
JBaUot  Act  (35  A  36  Vict.  e.  33),  e.  20— Jfimtc^  (hrpwaitUme  Act  (6  A  6 
Wm.  4,  c  76),  B.  4A^MunieijMa  SUdion  FetUhn  £ule$,  1872,  ruh  4i— 
.      Judicature  Act,  1873,  s.  19. 

WhereamaTorliasboiiftfidtgiveaAdeciBiQEiiiiider  38^39  Yiot  o.40^a.l, 
flals.  3,  on  the  validity  of  a&  objection  made  to  a  nomination  paper,  a  complaint 
of  such  decision  as  erroneous  is  not  a  **  complaint  of  the  conduct "  of  such  mayor 
within  the  meaning  of  35  &  36  Tict  c.  60,  s.  13,  subs.  6. 

At  the  election  of  a  councillor  for  a  ward  in  a  borough  the  mayor  is  not  the 
ntuming  oflSoer  within  the  maoning  of  s.  20  of  the  Ballot  Act,  unless  he  also 
happens  to  be  alderman  of  such  ward,  or  unless  the  office  of  alderman  in  such 
ward  be  yacant. 

Prom  an  order  of  a  divisional  court  upon  an  interlocutory  matter  arising  in  an 
«Ieotion  petition,  an  appeal  liea  to  the  Court  of  AppesL 

A  YACANOT  having  arisen  in  the  office  of  councillor  in  the  West 
Ward  of  the  borongh  of  Sonderland,  twa  persons  only  were 
nominated  as  candidates  for  the  vacant  office — ^the  petitioner  and 
the  respondent  Park*  The  surname  of  the  petitioner,  thongh 
correctly  spelt  in  his  nomination  paper,  had  by  mistake  been 
entered  as  Harmond  npon  the  bnrgess  rolL  An  objection  having 
been  taken  to  the  validity  of  the  petitioner's  nomination  paper, 
on  the  gronnd  that  the  name  therein  did  not  correspond  with 
that  on  the  burgess  roll»  the  mayor  allowed  such  objection,  and 
thereupon  declared  the  respondent  Park  to  be  duly  elected.  The 
alderman  of  the  West  Ward  subsequently  published  FbiVb  name 
as  that  of  the  person  who  had  been  elected,  in  compliance  with 
the  provisions  of  22  Vict,  c  35,  s.  8.  Harmon  petitioned  against 
the  election,  and  made  the  mayor  a  respondent  to  such  petition. 
The  petition,  however,  did  not  complain  of  any  conduct  on  the 
part  of  the  mayor  other  than  his  decision  upon  the  objection  to 
the  petitioner's  nomination  paper  above  mentioned,  nor  did  it 
suggest  that  snoh  decisioa  had  been  pronounced  othenrise^than 
bon&  fide. 


c.  P.  i5. 


V. 
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1880  Upon  motion  to  Stephen,  J.,  at  chambers,  to  strike  the  name  of 

the  mayor  out  of  the  petition,  the  learned  judge  being  of  opinion 
that  the  mayor  was  not  a  returning  oifioer  and  had,  therefore,  been 
improperly  joined  as  a  respondent,  ordered  his  name  to  be  stnick 
iX  P.  D.  o^t.  Upon  appeal  to  the  Common  Fleas  Division,  Denman  and 
Lindley,  JJ.,  reversed  the  decision  of  Stephen,  J.,  and  ordered 
the  name  of  the  mayor  to  be  restored.    The  mayor  appealed. 

Oaimford  Bruee,  for  the  petitioner.  There  is  a  preliminary 
objection  to  the  jurisdiction  of  the  XiouFt  to  entertain  the  appeaL 
The  decision  of  the  Common  Pleas  Division  was  finaL  This  is 
an  interlocutory  proceeding  in  an  election  petition  under  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872.  By  s.  15^ 
subs.  6,  of  that  Act>  the  case  raised  by  a  municipal  election  peti- 
tion may  be  stated  as  a  special  case  for  the  opinion  of  the  superior 
Court,  and  the  decision  of  the  superior  Court  thereon  is  to  be 
final.  By  s.  2  the  superior  Court  is  defined  to  be  the  Court  of 
Common  Pleas  at  Westminster.  By  s.  16  of  the  Judicature  Act» 
1873,  the  jurisdiction  of  the  Common  Pleas  is  transferred  to  the 
High  Court,  to  the  Common  Pleas  Division  of  which  there  are 
assigned,  by  s.  34,  all  matters  of  which  the  Common  Pleas  had 
exclusive  cognizance  before  the  passing  of  that  Act.  If,  then, 
the  decision  of  the  Court  below  in  this  case  had  been  a  decision 
on  a  special  case  on  the  merits,  that  decision  would  have  been 
final.  Now  it  is  true  that  this  is  only  an  interlocutory  matter 
and  not  a  special  case  involving  the  whole  matters  in  dispute, 
and  it  must  be  admitted  that  there  is  nothing  in  the  Act  of 
1872>  or  any  other  Act,  which  in  terms  makes  the  decision  of  the 
Common  Pleas  final  on  any  matter  other  than  a  special  case* 
But  it  would  indeed  be  a  strange  anomaly  that  the  decision  of  the 
Common  Pleas  should  be  final  on  the  merits,  and  that  on  some 
trifling  interlocutory  matter  an  appeal  should  lie  to  the  Court  of 
Appeal  and  thence  to  the  House  of  Lords.  It  is  contended, 
therefore,  that  s.  19  of  the  Judicature  Act^  1873,  which  gives  an 
appeal  from  any  judgment  or  order  of  the  High  Court,  was  not 
intended  to  apply  to  decisions  on  interlocutory  matters  arising  in 
municipal  election  petitions,  although  such  matters  are  not  within 
the  exceptions  expressly  referred  to  by  the  section. 


(a  A.) 
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Bidleif,  for  the  mayor.    There  is  jurisdiction  to  entertain  the       1880 
appeal.    The  matter  here  in  question  has  not  strictly  anything  to     Habhok 
do  with  the  election  petition  at  all.    It  is  entirely  preliminary  to         ^' 
it ;  being  merely  a  question  whether  or  no,  as  a  fact^  the  mayor 
was  the  returning  oflScer.    There  is,  therefore, no  anomaly  in  such     d7i\D. 
a  matter  being  appealable.    But,  even  if  there  were,  s.  19  of  the 
Judicature  Act  is  express,  and  the  present  case  does  not  come 
within  the  exceptions  therein  referred  to.    Nor  does  &  20  of  the 
Appellate  Jurisdiction  Act,  1876,  help  the  petitioner,  for  there  is 
nothing  in  any  Act  of  Parliament  making  the  decision  of  the 
Common  Pleas  in  a  municipal  election  petition  final  except  upon 
a  special  case,  which  this  is  not. 

But,  further,  the  Court  below  were  not  sitting  as  the  Common 
Pleas  Division,  that  is  to  say,  in  discharge  of  duties  specially 
assigned  to  that  Division,  but  merely  as  members  of  the  High 
Court  in  discharge  of  duties  belonging  to  the  High  Court  gene- 
rally. For  rule  44  of  the  General  Rules  made  under  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872,  provides  that  *'A11 
interlocutory  questions  and  matters  •  •  •  shall  be  heard  and 
disposed  of  before  a  judge,  who  shall  have  the  same  control  over 
the  proceedings  under  the  Corrupt  Practices  (Municipal  Elections) 
Act,  1872,  as  a  judge  at  chambers  in  the  ordinary  proceedings  of 
the  superior  Courts,  and  such  questions  and  matters  shall  be 
heard  and  disposed  of  then  by  any  judge  at  chambers."  That 
rule  seems  to  put  interlocutory  matters  arising  in  municipal 
election  petitions  on  the  same  footing  as  similar  proceedings  in 
ordinary  actions. 

LoBD  Selbobne,  L.O.  The  Judicature  Act,  which  was  passed 
after  the  Corrupt  Practices  Municipal  Elections  Act,  1872,  trans- 
fers to  the  High  Court  the  special  jurisdiction  which  the  last- 
mentioned  Act  had  conferred  upon  the  Court  of  Conunon  Pleas. 
And  by  the  19th  section  of  the  Judicature  Act  an  appeal  is  given 
from  every  judgment  or  order  of  the  High  Court  subject  to  the 
provisions  of  that  Act.  If  the  matter  which  is  now  before  the 
Court  could  be  shewn  to  come  within  the  exceptions  there  referred 
to,  or  within  s.  20  of  the  Appellate  Jurisdiction  Act,  1876,  then 
there  would  be  no  appeal  to  this  Court,  but  it  cannot  be  shewn  to 
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eome  within  theoou  I  shoald,  ihopefore,  be  of  opinion  ibtA  we 
were  entitled  to  hear  this  appeal,  ^e?en  if  I  thought  that  the 
matter  in  question  was  one  which  before  the  Judicature  Act 
would  haye  belonged  to  the  special  jurisdiction  of  the  Coxnmoa 
Pleas.  But  it  is  unnecessary  to  go  that  length,  for  under  rule  44 
of  the  General  Bules  (1)  to  which  we  haye  been  referred,  such  a 
matter  as  this  might  be  brought  before  any  judge  at  chambeiBt 
not  necessarily  a  judge  of  the  Common  Pleas.  I  am  of  opinion 
that  under  that  order  interlocutory  matters  are  now  to  be  dealt 
witii,  subject  to  the  same  consequences  as  to  appeal  or  otherwise, 
as  if  they  had  belonged  to  the  ordinary  jurisdiction  of  the  Court. 
We  must  hear  this  appeaL 

Baogalla^  It  J.,  concurred. 

Bbeit,  L.  J.  If  this  had  been  a  decision  of  the  Common  Pleas 
Biyision  on  a  special  case  under  35  &  36  Yict  c  50,  s.  15,  subs.  6, 
we  should  not  haye  been  entitled  to  hear  this  appeal.  If  this  had 
been  a  decision  of  the  Common  Pleas  Biyision  on  any  matter 
arising  in  an  election  petition  properly  begun,  or  if  it  had  been  a 
decision  on  any  matter  which  could  only  haye  been  brought  before 
an  election  judge  as  such,  I  should  haye  doubted  whether  there 
was  an  appeaL  But  it  is  not ;  it  is  a  matter  brought,  before  the 
election  petition  has  begun,  to  a  judge  of  the  High  Court  The 
appeal  must  be  heard. 

Bidktf.  First,  the  alderman  of  the  V7est  Ward  who  published 
the  name  of  the  successful  candidate  was  the  returning  officer, 
not  the  mayor.  This  was  a  ward  election,  and  by  5  &  6  Wm.  4^ 
c.  76,  s.  48,  the  alderman  is  made  the  presiding  officer  at  a  ward 
eteetioD.  And  the  law  in  that  respect  has  neyer  been  altered. 
Sect*  8  of  22  Vict.  c.  35  recognises  the  alderman  as  the  presidiiq; 
officer  in  a  ward,  when  it  proyides  that  the  mayor  or  alderman,  as 


(1)  Eule  44  (of  General  Rules  made 
under  the  Gormpt  Practices  Mnnicipal 
ElecticfDS  Act,  1872).  All  interloca* 
tory  queatioDS  and  matters,  except  as 
to  the  sufficiency  of  the  security,  shall 
1»  heard  and  disposed  of  before  a  judge, 
who  shaH  haye  the  same  control  over 


the  prooceedings  under  the  Corrupt 
FracUoes  Municipal  Elections  Act, 
1872,  as  a  judge  at  chambers  in  tlis 
ordinary  proceedings  of  the  superior 
Ck>urts,  and  such  questions  and  matters 
shall  be  heard  and  disposed  of  then  by 
any  judge  at  chambers. 
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the  case  may  be,  shall  publiBh  the  list  of  the  names  of  the  persons 
elected ;  that  section  means  that  the  alderman  is  to  publish  the  ' 
names  in  a  ward,  the  mayor  in  a  borough  not  divided  into  wards* 
And  this  section  is  expressly  kept  in  force  by  88  &  39  Yict.  c.  40*      y^~Tx 
But  in  a  municipal  election  (though  there  is  in  strictness  no     o.?«I3l 
return),  it  is  this  act  of  publishing  the  names  of  the  successful 
candidates  which  is  equivalent  to  the  letum  in  a  parliamentary 
election.    Until  the  publication  of  the  names,  even  in  cases  in 
which  there  is  no  contest,  the  election  is  not  complete.    If  then  it 
is  the  alderman  who  has,  in  the  case  of  a  ward,  to  do  that  which  is 
equivalent  to  the  return,  he  is  the  returning  officer  at  a  ward 
election. 

The  mere  £EU*t  that  by  &  20,  subs.  3,  of  the  Ballot  Act  the  mayor 
IB  required  to  discharge  certain  duties,  which  in  the  case  of  a 
parliamentary  election  have  to  be  dischai^ed  by  the  returning 
officer,  does  not  ipso  facto  make  him  a  returning  officer.  It  was 
never  intended  that  there  should  be  more  than  one  returning 
officer  at  one  election^ 

Secondly,  there  is  no  suck  complaint  of  the  mayor's  conduct  as 
justifies  the  petitioner  in  joining  him  as  a  respondent.  There  is 
no  allegation  of  mala  fides,  and  s.  13  of  35  &  36  ^ct.  c.  60  (1) 
was  intended  to  refer  only  to  cases  of  misconduct. 

Gadnaford  Bruce.  The  mayor  was  the  returning  officer  within 
the  meaning  of  35  &  36  Yict  c.  60,  s.  13,  subs.  6.  The  term 
''  returning  officer  "  is  defined  by  s.  20  of  the  Ballot  Act  (2)  to  be 
in  the  case  of  a  municipal  election  the  mayor  or  other  officer  who 
presides  at  such  an  election*  Here  the  mayor  presided  at  the 
election.  Where  two  candidates  only  are  nominated,  and  the 
mayor  disqualifies  one  of  them  on  the  ground  of  tke  insufficiency 
of  his  nomination  paper,  the  election  of  the  other  is  complete  the 
moment  that  that  one  is  disqualified,  .for  by  s.  8  of  22  Vict  c.  35 
if  the  number  of  persons  nominated  be  the  same  as  the  number 
to  be  elected  such  persons^  shall  be  deemed  to  be  elected.  Where 
there  is  no  contest,  the  party  nominating  the  candidate  is  the 

(1)  35^36  Vict  0.60, 8. 13,  subs.  6:  The  term  ^'retttming  officer  "  shall 
Where  a  petition  complains  of  the  con-  mean  the  mayor  or  other  officer  who^ 
duct  of  a  returning  officer,  he  shall  be  under  the  law  relating  to  maaidpal 
deemed  to  be  a  respondent.  elections,  presides  at  such  elections.  _ 

(2)  35  &  36  Vict.  c.  33,  s.  20,  subs.  1 : 


Pass. 
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1880       elector :  Beg,  v.  ParkinBon.  (1)    The  fiact  that  in  such  a  case  the 
Hj^^ojy     mayor  or  alderman^  as  the  case  may  be,  is  under  the  last-mentioned 
section  to  publish  the  list  of  the  persons  so  elected,  shews  that  the 
legislature  treated  the  nomination  and  not  the  publication  as  the 
0.  P.  b.     act  of  election. 

But  even  if  the  allowance  of  the  objection  to  the  nomination 
paper  is  not  the  whole  election,  it  is  at  all  events  part  of  the 
electioD,  and  the  definition  of  retumiug  officer  in  the  Ballot  Act 
is  wide  enough  to  apply  to  any  person  who  presides  at  any  part  of 
an  election. 

With  regard  to  the  objection  that  there  is  here  no  complaint  of 
any  misconduct  on  the  part  of  the  mayor,  it  is  sufficient  to  say  that 
it  has  been  the  ordinary  practice  to  join  the  mayor  as  respondent 
in  such  cases  as  the  present.  In  Oothard  v.  Clarke  (2),  in  which 
case  the  facts  were  precisely  the  same  as  those  here,  the  mayor 
was  made  a  respondent,  although  the  election  was  a  ward  election, 
and  although  there  was  no  allegation  of  mala  fides.  It  was  never 
suggested  there  that  he  had  been  improperly  made  a  respondent. 

LoBD  Selbobne,  L.C.  In  this  case  we  all  agree  that  this 
petition  does  not  complain  of  the  conduct  of  a  retuming  officer 
within  the  meaning  of  s.  13  of  the  Corrupt  Practices  (Municipal 
Election)  Act,  1872,  even  assuming  that  the  mayor  was  here  a 
returning  officer.  The  words  **  complain  of  the  conduct "  must,  as 
I  read  them,  be  taken  to  mean  that  there  must  be  an  imputation 
of  misconduct.  As  at  present  advised,  I  am  inclined  to  doubt 
whether  any  act  on  the  part  of  a  returning  officer,  which  did  not 
fall  within  the  list  of  offences  enumerated  in  s.  11  of  the  Ballot 
Act,  could  be  treated  as  misconduct,  so  as  to  render  bim  liable  to 
be  made  a  respondent  in  a  municipal  election  petition ;  but  it  is 
unnecessary  here  to  determine  that  point,  for  of  one  thing  I  am 
perfectly  clear — ^that  an  erroneous  decision  upon  the  validity  of 
a  nomination  paper  given  bon&  fide  by  a  mayor,  whether  he  be 
returning  officer  or  not,  is  not  misconduct,  and  that  a  complaint 
of  such  decision  as  erroneous  is  not  a  complaint  of  his  conduct 

Moreover,  it  is  to  be  observed  that  under  s.  13  it  is  not  open  to 
a  petitioner  to  make  him  a  respondent  or  not  at  his  option,  for 

(1)  Law  Rep.  8  Q.  B.  IL  (2)  6  C.  P.  D.  263. 
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the  section  says  that  where  a  petition  complains  of  the  condact  of       1S80 
a  letnrniDg  officer  he  shall  be  deemed  to  be  a  respondent ;  that  is     TTAnimiT 
to  say,  he  shall  be  treated  ipso  facto  as  a  respondent  by  reason  of      „** 

the  complaint.    Anything  more  yexations  or  unreasonable  than       

to  make  a  man,  the  propriety  of  whose  condact  is  not  impeached,  o«  P.  b. 
and  who  is  alleged  merely  to  have  decided  a  question  of  law 
enoneonsly,  a  respondent,  for  the  sake  of  mulcting  him  in  costs, 
I  can  hardly  conceive.  I  am  glad  that  I  haye  had  an  opportunity 
of  expressing  my  opinion  on  this  point,  an  opinion  in  which  my 
learned  Brothers  agree,  as  it  appears  that  in  one  or  two  cases 
before  this  the  same  thing  has  been  done,  though  no  question  of 
law  as  to  its  propriety  was  ever  raised*  And  it  seems  that  in  the 
present  case  the  point  was  not  brought  to  the  notice  of  the  judges 
in  the  Court  below. 

We  think  it  right  also  to  express  an  opinion,  as  to  which  I  am 
not  sure  that  we  are  so  entirely  agreed,  upon  the  other  point  which 
was  raised.  I  confess  that  my  opinion  has  fluctuated  considerably 
during  the  course  of  argument^  but  the  conclusion  at  which  I  have 
ultimately  arrived  is  that  the  mayor  in  this  case  was  not  a 
returning  officer  within  the  meaning  of  the  Act  By  s.  43  of  the 
Municipal  Corporations  Act  (5  &  6  Wm.  4,  a  76)  it  was  provided 
that  where  a  borough  was  divided  into  wards  the  aldermen  should 
preside  at  elections  in  their  respective  wards,  with  the  same 
authority  that  the  mayor  would  have  at  the  boroagh  election  if 
the  borough  were  not  divided  into  wards,  and  should  publish  the 
list  of  the  persons  elected  at  such  ward  election.  The  alderman 
is  there  made  primfi  fiEMue  the  presiding  officer  at  a  ward  election. 
When  we  come  to  22  Vict,  c  35,  we  find  the  same  law  adhered  to. 
Sect.  8  of  that  Act  deals  with  the  election  of  councillors  for  any 
borough  or  ward,  in  four  different  cases :  first,  where  the  number 
of  nominations  exceeds  the  number  of  vacancies ;  secondly,  where 
the  number  of  the  nominations  equals  that  of  the  vacancies; 
thirdly,  where  it  is  less  than  that  of  the  vacancies ;  and,  fourthly, 
where  there  are  no  nominations  at  alL  In  the  first  of  those  cases 
nothing  is  said  as  to  any  duty  which  the  returning  officer  may 
have  to  discharge.  It  is  simply  stated  that  the  councillors  to  be 
elected  shall  ;be  elected  from  the  persons  nominated.  In  the 
second  and  third  cases  it  is  provided  that  the  persons  nominated. 
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and  in  the  fourth  the  retiring  conncilloniy  shall  be  deemed  to  be 
"  elected;  and  in  each  of  these  three  last  cases  the  mayor  or 
alderman,  as  the  case  may  be,  is  to  pablicAi  a  list  of  the  names  of 
r—  the  persons  so  elected.  That  I  think  manifestly,  refers  to  the 
a  P.  D.  earlier  law,  and  means  that  the  duty  of  doing  the  act  which  is 
equivalent  to  the  ^  return,"  that  is  to  say,  the  publication  of  the 
list  of  the  persons  elected,  is  ca^  upon  the  mayor  where  the 
borough  is  not  divided  into  wards,  and  upon  the  alderman  whera 
it  is.  V\nien  we  come  to  the  Ballot  Act,  85  A  86  Yiot.  c  88,  we 
find  the  terms  **  return  "  and  **  returning  officer  "  used  for  the  first 
time  in  connection  with  municipal  elections;  and  in  s.  20 
^  returning  officer  "  is  defined  to  mean  ''  the  mayor  or  other  officer 
who  under  the  law  relating  to  municipal  elections  presides  at  such 
elections.**  But  under  the  previous  law  the  alderman  was  the 
person  who  presided  at  a  ward  election,  therefore,  unless  there  is 
something  in  the  Ballot  Act  or  in  some  later  Act  empowering 
some  person  other  than  the  alderman  to  preside  at  a  ward  election, 
the  alderman  must  in  the  case  of  a  ward  election  be  the  '*  returning 
officer."  But  I  can  find  no  such  provision.  It  is  true  that  by 
&  20  of  the  Ballot  Act  the  mayor  is  to  provide  everything,  which 
in  the  case  of  a  parliamentary  election  is  required  to  be  provided 
by  the  returning  officer,  for  the  purpose  of  a  poll,  such  as  polling 
booths,  ballot  boxes,  Ac,  and  this  duty  is  by  s.  8  of  the  Municipal 
Elections  Act,  1875,  extended  to  include  the  appointment  of 
officers  for  taking  the  poll  and  counting  the  votes  recorded.  But 
I  do  not  think  that  it  can  be  inferred  that  the  legislature  in  these 
sections  intended  to  constitute  the  mayor  a  returning  officer, 
merely  because  it  imposes  upon  him  certain  of  the  duties  which 
would  have  to  be  discharged  by  the  returning  officer  in  the.case 
of  a  parliamentary  election. 

It  is  said  however,  and  this  seems  to  be  the  argument  which 
prevailed  with  the  learned  judges  in  the  Court  below,  that  the 
term  '^  returning  officer  '*  ought  to  be  applied  to  each  and  every 
person  who  presides  at  any  part  of  an  election.  But  s.  20  of  the 
Ballot  Act,  as  I  read  it^  refers  not  to  the  person  who  happens  to 
preside  at  a  particular  election,  or  at  some  particular  step  or 
proceeding  in  an  election,  but  to  the  person  who  is  designated  by 
the  law  ae  the  proper  person  to  preside.    If  I  am  right  in  so^ 
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leading  it»  then,  in  the  case  of  a  ward,  Hxe  returning  officer  is  the       jmm 
alderman  and  not  the  mayor. 

Bat  then  it  is  further  contended  that  in  such  a  case  as  the 
present  where  there  are  two  candidates  for  one  yacancj,  the 
allowance  of  an  objection  to  the  nomination  paper  of  one  candi-  d  P.  u 
date  under  s.  1  of  88  &  39  Yict.  c.  40,  amounts  de  feteto  to  the 
election  of  the  other ;  and  as  the  person  who  is  to  decide  upon 
the  validity  of  such  an  objection,  is  tiie  mayor,  the  mayor  in  such 
a  case  is  the  penon  who  presides  at  the  election,  and  consequently 
is  the  returning  officer*  I,  however,  feel  myself  unable  to  accede 
to  that  view. 

I  am  therefore  of  opmion  that  in  the  present  case  the  mayor 
was  not  a  ^'retuming  officer,''  and  that,  even  if  he  was,  the 
petition  does  not  complain  of  his  conduct  within  the  meaning 
of  the  Corrupt  Practices  Municipal  Elections  Act,  1872.  The 
judgment  of  the  Common  Fleas  Division  must  be  reversed. 

Baqqajulay,  L  J.  If  I  had  thought  it  necessary  to  determine 
in  this  case  wheth^  oat  not  the  mayor  was  a  returning  officer,  I 
aheold  have  liked,  to  take  time  to  consider  the  question.  But  it 
10  unnecessary  to  decide  the  point ;  for  I  think  that  there  was  no 
sndi  complaint  of  his  conduct  as  to  render  him  liable  to  be  made 
a  respondent. 

Brett,  L. J.  The  question  here  is  whether  the  mayor  was 
properly  made  a  respondent.  The  only  persons  who*can  be  made 
respondents  in  a  municipal  election  petition  are  the  candidates^ 
or  the  returning  officer,  in  a  case  in  which  a  complaint  is  made  of 
his  conduct  The  first  question  then  is  whether,  assuming  that 
the  mayor  here  was  a  returning  officer,  there  is  in  this  petition 
such  a  complaint  of  his  conduct  as  brings  him  within  the  statute. 
Now,  before  the  statute,  there  would  have  been  no  remedy  against 
a  returning  officer  for  anything  done  by  him  in  that  capacity 
except  by  action,  and  no  action  would  have  lain  against  him 
except  for  malice  or  misconduct.  And  I  am  of  opinion  that  no 
conduct  on  the  part  of  a  returning  officer  can  now  be  called  in  aid, 
for  the  purpose  of  making  him  a  respondent  under  the  statute, 
which  woxdd  not  have  been  ground  of  action  against  him  before 
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1880  it    Bat  the  only  gronnd  of  oomplaint  here  is  that  the  mayor 

Habmox  gave  an  erroneons  decision  on  a  matter  upon  which  he  was  by  law 

^'  compelled  to  decide. 


rcTX)  ^^  second  question  is  whether  he  was  a  returning  officer 

C.  P.  J},  within  the  interpretation  clause  of  the  Ballot  Act.  If  he  was  not  a 
returning  officer  within  the  meaning  of  that  clause,  he  was  not 
a  returning  officer  at  all.  It  was  first  contended  that  where,  in 
consequence  of  the  disqualification  of  one  of  two  candidates  on 
the  ground  of  the  insufficiency  of  his  nomination  paper,  there  is 
no  further  contest,  the  act  of  disqualifying  one  is  the  election  of 
the  other,  and  that  as  such  act  is  done  by  the  mayor,  the  mayor 
presides  at  the  election,  and  therefore  is  the  returning  officer.  I 
do  not,  however,  think  that  the  question  whether  the  mayor  is  a 
returning  officer  can  be  made  to  depend  on  the  fact  of  the  election 
being  contested  or  not.  Mr.  Bruce  was  then  driven  to  contend  that 
every  person  who  presided  at  any  part  of  an  election  was  a  returning 
officer.  But  if  so,  then  every  one  who  presided  at  a  polling  booth 
would  be  a  returning  officer,  which  is  manifestly  absurd.  To  my 
mind  the  interpretation  clause  points  to  there  being  only  one  presid- 
ing officer  at  any  particular  election,  namely,  where  the  borough 
is  divided  into  wards,  the  alderman,  if  there  is  one ;  where  the 
borough  is  not  divided  into  wards,  or  where,  being  so  divided, 
there  happens  to  be  no  alderman  for  the  particular  ward,  then 
the  mayor.  Of  course  the  mayor  might  be  returning  officer  in  a 
ward,  if  he  happened  to  be  also  aldermau  for  that  ward.  In  my 
opinion  the  mayor  here  was  not  a  returning  officer,  and  conse- 
quently, even  if  there  had  been  a  vali<i  complaint  of  his  conducti 
he  could  not  have  been  made  a  respondent ;  but  further  there  was 
no  valid  complaint,  so  that  he  could  not  have  been  made  a 
respondent  even  if  he  had  been  a  returning  officer. 

Appeal  allowed.    ' 

*    Solicitors  for  the  mayor:  Brotonlow  iSc  H<ywe. 
Solicitors  for  petitioner:  Bdl^  Brodriek,  dt  Oray. 
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[IN  THE  COURT  OP  APPEAL.]  1881 

Feb.  5. 

BOWEN  V.  HALL  and  Othbbs.  — T^TTT" 

(G.  A.) 

Master  and  Servant—Contract  for  Exclusive  FersoncU  Service—Action  for      ^*  ^-  ^* 

procuring  a  Breach  of  suck   Contract — Damages  where  Injunction  only 

claimed— 21  &  22  YicU  c.  27,  s,  2. 

An  action  lies  against  a  third  person  who  maliciously  induces  another  to  break 
his  contract  of  exclusive  personal  service  with  an  employer  which  thereby  would 
naturally  cause,  and  did  in  fact  cause,  an  injury  to  such  employer,  although  the 
relation  of  maiter  and  servant  may  not  strictly  exist  between  the  employer  and 
employed. 

So  hdd  by  Lord  Selbome,  L.C.,  and  Brett,  L.J.,  aflSrming  the  decision  of  the 
majority  of  the  judges  in  Lumley  v.  Oye  (2  E.  &  B.  216  ;  22  L.  J.  (Q.B.)  463), 
Lord  Coleridge,  CJ*.,  dissentient. 

Where  in  such  an  action  the  employed  was  also  a  defendant,  but  as  ag^nst 
him  the  plaintiff  claimed  only  an  injunction  and  not  damages,  it  was  held  that 
damages  might,  in  the  discretion  of  the  Court,  be  given  under  Lord  Cairns'  Act 
(21  &  22  Vict,  c  27),  and  that  the  jury,  thererore,  should  be  directed  by  the 
judge,  in  the  event  of  a  verdict  for  the  plaintiff,  to  find  such  damages  as  should 
be  awarded ;  first,  if  the  Court  should  think  it  a  proper  case  both  for  injunction 
and  damages;  and  secondly,  if  the  Court  should  think  it  a  proper  case  for 
damages  only,  and  not  also  for  an  injunction.  < 

Action  as  against  the  defendants  Hall  and  Fletcher  for  wrong- 
foUy  enticing  away  and  keeping  the  other  defendant  Pearson 
from  the  plaintiff's  employment,  and  for  wrongfolly  receiving 
and  harbouring  him  after  notice  of  his  being  the  servant  of  the 
plaintiff,  and  as  against  the  said  defendant  Pearson  for  unlawfully 
and  against  the  will  of  the  plaintiff  departing  from  the  service 
of  the  plaintiff.  The  fi&ots,  so  far  as  necessary  for  this  report, 
are  these : — 

The  plaintiff  carried  on  the  business  of  brickmaker,  at  the 
Clattershall  Fire  Brickworks  in  Staffordshire,  and  in  June^  1877, 
the  defendant  Pearson,  who  was  a  bath  and  brickmaker,  entered 
into  a  written  agreement  with  the  plaintiff,  of  which  the  following 
is  a  copy : — 

"  Clattershall  Fire  Brickworks,  Stourbridge, 

"  June,  18th,  1877. 

"  I,  George  Pearson,  of  Stamber  Hill,  near  Stourbridge,  hereby 

agree  and  undertake,  for  the  consideration  of  the  prices  below 
Vol.  VI.  2  A  2 
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1881        named,  to  find  all  labour  for  the  whole  manufacture  in  a  work- 

BowsN      manlike  manner  of  best  quality  white  glazed  bricks  and  baths 

H^L.       (with  exception  of  hooping  the  baths  and  preparing  the  clay  mass), 

r^        in  such  quantities  as  you  require  and  when  you  require,  and 

Q.  B.  b.     deliver  any  where  they  may  be  required  on  the  above  premises, 

the  said  quality  to  be  quite  equal  to  sample  supplied  and  marked 

,  and  the  said  prices  to  be  subject  to  the  standard  prices  of 

the  trade  for  the  manufacture  of  the  same. 
«  Prices  of  bricks,  9"  x  ^"  X  3 "  :— 

"  Perfect  single  sides,  ends  or  flats,  in  quantities  up  to  10,000 
per  week,  50«.  per  1000. 

^'  Perfect  single  sides,  ends  or  flats,  in  quantities  from  10,000  to 
15,000  per  week,  47s.  Sd.  per  1000. 

'' Perfect  single  sides,  ends  or  flats,  in  quantities  from  15,000 
and  upwards  per  week,  45a.  per  1000. 

*^  Perfect  glazed  on  two  surfiEtces,  20tf.  per  1000  extra. 

„  „  three    „         30s.    „  „ 

''  Seconds  of  the  above  from  the  kiln,  25s.  per  1000, 
"  Waste        ,,  „  „      78. 6d.    „ 

''Body  and  glaze  for  single  sides,  ends  or  flats, ^ 

48.  per  1000.  f  I  also  agree 

„  „         two  surfaces,  Ss.  per  1000.        f     to  find. 

„  „         three  surfaces,  12s.  per  1000.  J 

"  Prices  of  baths  5  ft.  8  ins.  long : — 
''  Perfect  baths,  IZ.  each. 
"  Second  baths,  10s.  each. 
**  Waste  baths,  nothing. 

''  I  also  agree  to  find  body  and  glaze  for  baths  at  28.  each. 
''I  also  agree  to  load  carefully  into  trucks,  when  required, 
bricks  at  Is.  6d.  per  1000.    Baths,  packed,  loaded,  and  fixed  into 
trucks  at  6(2.  each ;  also  to  do  any  day  work  when  required  at  Ss. 
per  day  of  nine  hours. 

*^  I  also  agree  not  to  engage  myself  to  any  one  else  for  a  term 
of  five  years. 

*'  Terms  of  Payment. 
''  Fifty  per  cent,  of  the  cost  of  making,  to  be  paid  when  the 
goods  are  in  the  kiln,  and  the  remainder  to  be  paid  when  the  goods 
are  delivered  on  the  bank. 
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*^  I,  Edward  Bowen,  do  hereby  agree  to  the  foregoing  conditionSi       I88I 
also  to  supply  day  for  the  manufacture  of  the  said  goods  in  a      boton 
proper  state,  also  to  find  all  materials  (with  the  exception  of  body      _^' . 

Hall. 

and  glaze)  and  tools,  and  not  engage  any  one  else  for  the  same        

work  for  a  term  of  five  years,  j  q.  b.  d. 

(Signed)    ^*  Edward  Bowen. 

**  Greorge  Pearson." 

The  plaintiff  alleged  that  the  manufacture  of  white-glazed 
bricks  and  baths  according  the  said  sample  was  a  secret  known 
to  the  defendant  Pearson  and  only  a  few  others,  and  that  the 
defendant  Hall,  who  was  a  manufacturer  of  white-glazed  bricks 
and  baths  in  the  neighbourhood  of  the  plaintiff,  did  not  know  of 
this  method  of  manufacture  which  Pearson  used,  and  that  there- 
fore the  bricks  and  baths  he  manufactured  were  inferior  to  those 
manufactured  by  Pearson  on  account  of  the  plaintiff.  The  com- 
plaint of  the  plaintiff,  and  for  which  this  action  was  brought,  was, 
that  in  May,  1878,  the  defendants  Hall  and  Fletcher  (the  latter 
being  Hall's  manager)  wrongfully  induced  Pearson,  contrary  to 
his  said  agreement  with  the  plaintiff,  to  depart  from  the  exclusive 
service  of  the  plaintiff,  and  to  manufacture  on  account  of  the 
defendant  Hall  glazed  bricks  and  baths  such  as  he  had  contracted 
to  manufacture  for  the  plaintiff. 

The  plaintiff  claimed  damages,  not  against  all  the  defendants, 
but  against  only  the  two  defendants  Hall  and  Fletcher.  He  also 
claimed  an  injunction  to  restrain  these  defendants  from  employing 
the  defendant  Pearson  to  do  work  for  them  at  brick-making  or 
glazing,  and  he  claimed  an  injunction  to  restrain  the  defendant 
Pearson  from  engaging  himself  io  the  defendants  Hall  and 
Fletcher  until  the  expiration  of  his  said  contract  of  service  with 
the  plaintiff.  An  interim  injunction  in  the  terms  claimed  was 
granted  by  Field,  J.,  in  September,  1878,  as  against  all  the 
defendants. 

The  action  was  tried  before  Manisty,  J.,  at  the  Staffordshire 
summer  assizes  of  1879,  when  that  learned  judge  held  that  there 
was  no  evidence  to  enable  the  plaintiff  to  maintain  his  action 
against  the  defendants  Hall  and  Fletcher,  and  he  therefore  directed 
a  verdict  to  be  entered  for  those  defendants,  and  as  regarded  the 
defendant  Pearson,  the  learned  judge  was  of  opinion  that,  as  that 

2  A  2  a 
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1881        defendant  had  not  acted  nor  threatened  to  act  contrary  to  the 
BowEN      interim  injunction,  there  was  nothing  to  justify  making  such 
^^       injunction  perpetual.    The  plaintiff  afterwards  applied  for  and 
—       obtained  a  rule  nisi  against  all  the  defendants  for  a  new  trial. 
C.  P.  D.     The  Queen's  Bench  Division  made  such  rule  absolute  as  against 
the  defendants  Hall  and  Fletcher,  but  it  discharged  the  rule  as  to 
the  defendant  Pearson.    The  defendants  Hall  and  Retcher  ap- 
pealed to  this  Court  against  the  order  for  a  new  trial,  and  there 
was  a  cross  appeal  by  the  plaintiff  against  the  order  discharging 
the  rule  as  to  the  defendant  Pearson. 

Nov.  3,  1880.  Jdf,  Q.a  (/.  0.  Qriffits,  Q.C.,  with  him),  for  the 
defendants  Hall  and  Fletcher. 

A,  T.  LawrencSf  for  the  defendant  Pearson. 

H.  Matthews^  Q'O.y  and  Anslie,  for  the  plaintiff. 

During  the  argument  the  Court  expressed  themselves  to  be 

satisfied  that  there  was  evidence  to  go  to  the  jury  as  against  all 

the  defendants.    An  unsuccessful  attempt  was  made  by  counsel 

for  the  defendants  to  distinguish  the  present  case  from  that  of 

LunUey  v.  Oye  (1),  on  the  ground  that  there  was  nothing  in  the 

terms  of  the  contract  between  the  plaintiff  and  Pearson  to  require 

the  personal  services  of  the  latter.    On  the  part  of  the  plaintiff  it 

was  contended  that  there  existed  between  Pearson  and  the  plaintiff 

the  strict  relationship  of  master  and  servant,  but  that  if  not,  then 

the  case  came  within  the  authority  of  LunUey  v.  Oye.  (1)    It 

became  necessary  therefore  to  determine  whether  the  judgment  of 

the  majority  of  the  judges  who  decided  Lumley  v.  Oye  (1),  or  that 

of  the  dissenting  judge  (Coleridge,  J.)  was  to  be  supported  by  a 

C/Ourt  of  Appeal.    On  this  point,  the  Court  took  time  to  consider 

its  judgment,  and  counsel  in  the  meanwhile  were  to  be  at  liberty 

to  furnish  the  Court  with  a  reference  to  any  further  authority 

1)earing  on  the  decision  in  that  case.  (2) 

Our.  adv.  vuU. 

(1)  2  K  &  B.  216 ;  22  L.  J.  (Q.B.)     party  (Law  Rep.  10  Q.  B.  453)  ;  /To*- 
463.  ^ns  V.  BoyOer  (16  Amer.  Bep.  780) 

(2)  The  following  is  a  list  of  the  Burgess  v.  Carpenter  (16  Amer.  Bep 
anthorities  with  which  the  Court  was  643) ;  Bixby  v.  Dunlap  (22  Amer 
afterwards  furnished,  viz. :  Evans  v.  Bep.  475)  and  note  at  the  end  of  that 
Walton   (Law    Bep.    2  C.   P.  615);  case ;  5ryan  v. /S^a^e  (44  Georgia,  328) 
Cattle  V.  Stockton  Waterworks  Comr  and  Walter  v,  Cronin  (107  Mass.  656) 
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Feb.  5.    Brett,  L.  J.    The  Lord  ChaBcellor  agrees  with  me  in        iBSi 
the  jadgment  I  am  about  to  read,  and  it  is  to  be  taken  therefore      ^bowi^ 
as  the  judgment  of  the  Lord  Chancellor  as  well  as  of  myself.  j^^ 

In  this  case,  we  were  of  opinion  at  the  hearing,  that  the  - — 
contract  was  one  for  personal  service,  though  not  one  which  Q.  B.  D. 
established  strictly  for  all  purposes  the  relation  of  master  and 
servant  between  the  plaintiff  and  Pearson.  We  were  of  opinion 
that  there  was  evidence  to  justify  a  finding  that  Pearson  had 
been  induced  by  the  defendants  to  break  his  contract  of  service, 
that  he  had  broken  it,  and  had  thereby,  in  fact,  caused  some 
injury  to  the  plaintiff.  We  were  of  opinion  that  the  act  of  the  de- 
fendants was  done  with  knowledge  of  the  contract  between  the 
plaintiff  and  Pearson,  was  done  in  order  to  obtain  an  advantage 
for  one  of  the  defendants  at  the  expense  of  the  plaintiff,  was  done 
from  a  wrong  motive,  and  would  therefore  justify  a  finding  that 
it  was  done  in  that  sense  maliciously.  There  remained  neverthe- 
less the  question,  whether  there  was  any  evidence  to  be  left  to 
the  jury  against  the  defendants  Hall  and  Fletcher,  it  being 
objected  that  Pearson  was  not  a  servant  of  the  plaintiff.  The 
<iase  was  accurately  within  the  authority  of  the  case  of  Immley  v. 
Oye.  (1)  If  that  case  was  rightly  decided,  the  objection  in  this 
case  failed.  The  only  question  then  which  we  took  time  to 
consider  was  whether  the  decision  of  the  majority  of  the  judges  in 
that  case  should  be  supported  in  a  Court  of  Error.  That  case 
was  so  elaborately  discussed  by  the  learned  judges  who  took  part 
in  it,  that  little  more  can  be  said  about  it,  than  whether,  after 
careful  consideration,  one  agrees  rather  with  the  judgments  of  the 
majority,  or  with  the  most  careful,  learned,  and  able  judgment  of 
Mr.  Justice  Coleridge.  The  decision  of  the  majority  will  be  seen, 
on  a  careful  consideration  of  their  judgments,  to  have  been 
founded  upon  two  chains  of  reasoning.  First,  that  wherever  a 
man  does  an  act  which  in  law  and  in  fact  is  a  wrongful  act^  and 
such  an  act  as  may,  as  a  natural  and  probable  consequence  of  it, 
produce  injury  to  another,  and  which  in  the  particular  case  does 
produce  such  an  injury,  an  action  on  the  case  will  lie.  This  is 
the  proposition  to  be  deduced  from  the  case  of  Ashby  v.  White.  (2) 
If  these  conditions  are  satisfied,  the  action  does  not  the  less  lie 

(1)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.)  463.  (2)  1  Sm.  L.  C.  8th  ed.  p.  264 
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1881        because  the  natural  and  probable  consequence  of  the  act  com- 
Bo^Es      plained  of  is  an  act  done  by  a  third  person :  or  because  such  act 
so  done  by  the  third  person  is  a  breach  of  duty  or  contract  by 
him,  or  an  act  illegal  on  his  part,  or  an  act  otherwise  imposing  an 
Q.  B.  b.     actionable  liability  on  him.    It  has  been  said  that  the  law  implies 
Brett.  L. J.     that  the  act  of  the  third  party,  being  one  which  he  has  free  will 
and  power  to  do  or  not  to  do,  is  his  own  wilful  act,  and  therefore 
is  not  the  natural  or  probable  result  of  the  defendants'  act     In 
many  cases  that  may  be  so,  but  if  the  law  is  so  to  imply  in  every 
case,  it  will  be  an  implication  contrary  to  manifest  truth  and  fact. 
It  has  been  said  that  if  the  act  of  the  third  person  is  a  breach  of 
duty  or  contract  by  him,  or  is  an  act  which  it  is  illegal  for  him  to 
do,  the  law  will  not  recognise  that  it  is  a  natural  or  probable  con- 
sequence of  the  defendant's  act.    Again,  if  that  were  so  held  in 
all  cases,  the  law  would  in  some  refuse  to  recognise  what  is 
manifestly  true  in  fact.    If  the  judgment  of  Lord  EUenborough  in 
Vicars  v.  WUcochs  (1)  requires  this  doctrine  for  its  support,  it  is 
in  our  opinion  wrong. 

We  are  of  opinion  that  the  propositions  deduced  above  from 
Ashhy  V.  White  (2)  are  correct.  K  they  be  applied  to  such  a  case 
as  Lumley  y.  Oye  (3),  the  question  is  whether  all  the  conditioiis 
are  by  such  a  case  fulfilled.  The  first  is  that  the  act  of  the 
defendants  which  is  complained  of  must  be  an  act  wrongful  in 
law  and  in  fact.  Merely  to  persuade  a  person  to  break  his 
contract,  may  not  be  wrongful  in  law  or  fact  as  in  the  second  case 
put  by  Coleridge,  J.  (4)  But  if  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the 
defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious  act 
which  is  in  law  and  in  fact  a  wrong  act,  and  therefore  a  wrongful 
act,  and  therefore  an  actionable  act  if  injury  ensues  from  it.  We 
think  that  it  cannot  be  doubted  that  a  malicious  act,  such  as 
is  above  described,  is  a  wrongful  act  in  law  and  in  fact.  The  act 
complained  of  in  such  a  case  as  Lumley  v.  Oye  (3),  and  which  is 
complained  of  in  the  present  case,  is  therefore,  because  malicious, 
wrongful.    That  act  is  a  persuasion  by  the  defendant  of  a  third 

(1)  8  East,  1 ;  2  Sm.  L.  C.  8tb  ed.  (3)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.) 
p.  554,  463. 

(2)  1  Sm.  L.  C.  8th  ed.  p.  264.;  (4)  2  E.  &  B.  at  p.  247. 
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person  to  break  a  contract  existing  between  such  third  person  and       1881 
the  plaintiff.    It  cannot  be  maintained  that  it  is  not  a  nfttnral  and      Bownr 
probable  consequence  of  that  act  of  persuasion  that  the  third  person       ^^^ 
will  break  his  contract.    It  is  not  only  the  natural  and  probable       r — 
consequence,  but  by  the  terms  of  the  proposition  which  involves     Q.  B.  D. 
the  success  of  the  persuasion,  it  is  the  actual  consequence.     BnttjLr. 
Unless  there  be  some  technical  doctrine  to  oblige  one  to  say  so,  it 
seems  impossible  to  say  correctly,  in  point  of  fact,  that  the  breach 
of  contract  is  too  remote  a  consequence  of  the  act  of  the  de- 
fendants.   The  technical  objections  alluded  to  above  have  been 
suggested  as  the  consequences  of  the  judgment  in  Vieara  v.  TPf2- 
eoeks.  (1)     But  that  judgment  when  so  used  or  relied  on  seems  to 
us  to  be  disapproved  in  the  opinions  given  in  the  House  of  Lords 
in  Lynch  v.  Knight  (2),  and  seems  to  us  when  so  used  to  be 
unreasonable.     In  the  case  of  Lumley  v.  Gye  (3),  and  in  the 
present  case,  the  third  condition  is  fulfilled,  namely,  that  the  act 
of  the  defendant  caused  an  injury  to  the  plaintiff,  unless  again  it 
can  be  said  correctly  that  the  injury  is  too  remote  from  the  cause. 
But  that  raises  again  the  same  question  as  has  been  just  dis- 
missed.    It  is  not  too  remote  if  the  injury  is  the  natural  and 
probable  consequence  of  the  alleged  cause.     That  is  stated  in  all 
the  opinions  in  Lynch  v.  Knight.  (2)     The  injury  is  in  such  a  case 
in  law  as  well  as  in  fact  a  natural  and  probable  consequence  of 
the  cause,  because  it  is  in  fact  the  consequence  of  the  cause,  and 
there  is  no  technical  rule  against  the  truth  being  recognised.     It 
follows  that  in  Lumley  v.  Oye  (3),  and  in  the  present  case  all  the 
conditions  necessary  to  maintain  an  action   on    the  case  are 
fulfilled. 

Another  chain  of  reasoning  was  relied  on  by  the  majority  in 
Lumley  v.  Oye  (3),  and  powerfully  combated  by  Coleridge,  J.  It 
was  said  that  the  contract  in  question  was  within  the  principle  of 
the  Statute  of  Labourers,  that  is  to  say,  that  the  same  evil  was 
produced  by  the  same  means,  and  that  as  the  statute  made  such 
means  when  employed  in  the  case  of  master  and  servant,  strictly 
so  called,  wrongful,  the  common  law  ought  to  treat  similar  means 
employed  with  regard  to  parties  standing  in  a  similar  relation  as 

(1)  8  East,  1 ;  2  Sm.  L.  C.  8th  ed.  p.  554.  (2)  9  H.  L.  C.  577. 

(3)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.)  463. 
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1S81        also  wrongful.    If,  in  order  to  support  LumJey  v.  Oye  (I),  it  had 

BowEN      heen  necessary  to  adopt  this  proposition,  we  should  have  much 

hIll       doubted,  to  say  the  least.    The  reasoning  of  Coleridge,  J.,  upon 

the  second  head  of  his  judgment  seems  to  us  to  be  as  nearly  as 

Q.  B.  b.  possible,  if  not  quite,  conclusive.  But  we  think  it  is  not  necessary 
Brett.  L J.  to  baso  the  support  of  the  case  upon  this  latter  proposition*  We 
think  the  case  is  better  supported  upon  the  first  and  larger 
doctrine.  And  we  are  therefore  of  opinion  that  the  judgment  of 
the  Queen's  Bench  Division  was  correct,  and  that  the  principal 
appeal  must  be  dismissed. 

LoBD  Selbobne,  L.C.  I  have  now  to  add  the  conclusion  to  which 
this  Court  has  unanimously  come  with  regard  to  the  cross-appeal 
by  the  plaintiff  against  the  defendant  Pearson,  who  succeeded 
before  the  Queen's  Bench  Division  in  getting  the  rule  for  a  new 
trial  discharged  or  refused  as  to  himself,  while  it  was  made  absolute 
as  to  the  other  defendants. 

Pearson  was  the  workman,  who,  having  a  special  knowledge  or 
skill  in  the  glazing  of  bricks,  which  gave  a  peculiar  and  exceptional 
value  to  his  services,  contracted  with  the  plaintiff  to  work  for  him 
exclusively  if  required  so  to  do,  during  a  certain  period  of  time 
(the  plaintiff  being  reciprocally  bound  to  employ  no  other  person 
in  the  same  kind  of  work  during  the  same  period),  and  was  after- 
wards induced  by  the  other  defendants  to  break  that  contract. 
The  relief  asked  against  him  in  the  action  was  injunction;  an 
interim  injunction  was  granted  before  the  trial ;  and  the  case  went 
down  for  trial  against  all  the  defendants  at  the  same  time  and 
upon  the  same  issues  of  fact.  The  effect  of  leaving  the  verdict  to 
stand  in  Pearson's  favour  would  be  to  entitle  him  to  judgment  in 
the  action,  which  cannot  be  right  if  his  contract  with  the  plaintiff 
was  broken  in  the  manner  alleged;  and  if  upon  the  evidence 
given  at  the  trial  that  question  of  fact  could  properly  be  now 
determined  in  Pearson's  favour,  it  is  impossible  that  upon  the 
same  evidence  it  could  also  be  right  to  order  a  new  trial  as  against 
the  other  defendants. 

We  think,  therefore,  that  the  plaintiff's  appeal  must  be  allowed, 
and  that  there  ought  to  be  a  new  trial  as  to  all  the  defendants. 

(1)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.)  463. 
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But  as,  when  the  proper  time  comes  to  give  final  judgment,  the        1881 
consequences  of  a  verdict  for  the  plaintiff  will  not  necessarily  be      Bowra 
the  same  as  to  Pearson,  and  as  to  the  other  defendants,  we  think      ^f: 

that  the  judge  at  the  trial  ought  to  give  such  directions  to  the        

jury  as  will  enable  the  Court,  if  the  plaintiff  should  succeed,  to     q.  "b.  d. 

deal  with  the  particular  case  of  this  defendant  as  may  be  just,  Lordldunne, 

For  this  purpose,  they  ought  to  be  directed  in  the  event  of  a        ^'^' 

verdict  for  the  plaintiff,  to  find  specially  the  amount  of  damages 

which  they  think  ought  to  be  awarded  against  Pearson,  first,  in 

the  event  of  the  Court  thinking  his  case  a  proper  one  both  for  an 

injunction  and  for  damages ;  and,  secondly,  in  the  event  of  the 

Court  thinking  it  a  proper  case  for  damages  only  and  not  also  for 

an  injunction,    (See  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),  s.  2, 

and  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  2,  sub-s.  6 ; 

and  s.  76.) 

The  cases  of  Hills  v.  CroU  (1),  Dietriehsen  v.  Odbhum  (2),  and 
Lumley  v.  Wagner  (3),  and  the  authorities  in  equity  as  to  cove* 
nants  in  restraint  of  trade  within  certain  limits  of  time  or  place, 
may  possibly  require  to  be  considered,  before  the  case  as  to 
Pearson,  (in  the  event  of  a  verdict  being  found  against  him),  is 
finally  disposed  of. 

LoBD  CoLEUiDGE,  C.J.  In  this  case  as  feur  as  regards  the 
defendants  Hall  and  Fletcher  I  am  sorry  to  be  obliged  to  differ 
from  the  Lord  Chancellor  and  from  my  Brother  Brett.  The  facts 
are  undisputed^  and  I  understand  that  all  the  members  of  the 
Court  are  agreed  that  the  relation  of  master  and  servant  did  not, 
in  the  strict  sense  of  the  word,  exist  between  the  plaintiff  and  the 
workman  whom  the  defendants  induced  to  break  his  contract. 
That  being  so,  the  point  is  neatly  raised  whether  the  opinion  of 
the  majority  of  the  judges  or  the  opinion  of  the  dissentient  judge 
in  the  case  of  Lumley  v.  Oye  (4)  should  prevail  in  a  Court  which 
is  not  bound  by  the  decision  in  that  case.  I  am  of  opinion  that 
as  we  are  not  bound  by  it  we  ought  to  overrule  it. 

I  believe  if  it  is  not  admitted,  at  least  it  is  the  fact,  that  Lumley 

(1)  2  Phill.  60;   1  D.  M.  &  G.  (3)  1  D.  M.  &  G.  604,  627. 

627,  n.  (4)  2  B.  &  B.  216 ;  22  L.  J.  (Q.B.) 

(2)  2  Phill.  62.  463. 
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1881  v.  Oye  (1)  stands  cdone.  Cases  more  or  less  analogous  to  it  are, 
Bowra  ^^  doubt,  cited  in  the  judgments  of  the  judges  relied  upon  as 
jjJ!'^        authorities  by  the  majority,  but,  in  my  opinion,  distinguished 

successfully  by  the  dissentient  judge.    Since  its  decision  I  cannot 

Q.  B.  b.  find  that  its  authority  has  ever  been  so  acknowledged  as  to  be 
LoxdOoieridfe^  foUowcd  in  any  decided  case  which  has  found  its  way  into  the 
Reports.  From  its  nature  it  cannot  be  a  very  common  form  of 
action,  and  though  no  doubt  it  is  quite  fair  to  say  that  this  may 
reasonably  account  for  the  bareness  of  the  Beports,  it  ought  also 
in  fairness  to  take  away  any  weight  from  the  drcumstanoe  that 
the  case  of  Lumley  y.  Oye  (1)  has  stood  so  many  years  in  the 
books  without  being  in  terms  questioned  or  overruled.  Unfavour- 
able observations  have  been  made  upon  it;  and  at  least  in  some 
text-books,  when  it  is  treated  as  an  authority,  it  is  so  treated  with 
the  qucdification  of  a  ^^semble."  Further,  it  has  certainly  not 
had  the  unanimous  assent  of  the  profession.  The  three  jud^^es 
who  decided  it,  and  my  two  colleagues  here  are  no  doubt  lawyers 
entitled  to  the  highest  respect ;  but  there  have  been  great  lawyers 
who  are  well-known  to  have  thought  that  it  was  wrongly  decided. 
I  may  mention  in  particular  V^iTilles,  J.,  no  doubt  the  counsel  who 
argued  unsuccessfully  in  the  case,  but  one  of  the  greatest  jurists 
of  this  or  any  other  time. 

This  state  of  things,  I  conceive,  leaves  me  free  to  express  here 
what  has  always  been  my  own  opinion,  viz.,  that  an  action  does 
•  not  and  ought  not  to  lie  against  a  third  person  for  maliciously  and 
injuriously  enticing  and  procuring  another  to  break  a  contract^  in 
a  case  where  the  relation  of  master  and  servant  in  the  strict  sense 
does  not  exist.  I  do  not  propose  to  state  at  length  my  reasons 
for  this  opinion.  I  could  only  recite  the  cases  and  re-state  the 
arguments  of  Sir  John  Coleridge  in  Lumley  v.  Oye.  (1)  I  agree 
with  my  Brother  Brett  that  the  conflicting  views  are  stated  as 
well  as  they  can  be  stated  by  the  judges  who  respectively  enter- 
tained them  in  that  case ;  and  that  there  is  really  no  more  to  be 
said  about  it.  The  question  is  with  which  view  do  you  agree,  and 
I  have  said  I  differ  from  the  majority. 

Only  one  independent  observation  occurs  to  me  to  make.    It  is 
I  believe  admitted  that  if  a  man  maliciously  endeavours  to  per- 

(1)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.)  463. 
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snade  another  to  break  a  contract^  but  fiEiils  in  his  endeavour,  the       I88I 
malicious  motive  is  not  in  itself  a  cause  of  action.    It  is,  I  believe,      Bow^ 
also  admitted,  except  by  Sir  William  Erie,  whom,  I  think,  no  one   (   „*- 

has  ever  followed,  that  if  a  man  endeavours  to  persuade  another        

to  break  his  contract  and  succeeds  in  his  endeavour,  yet  if  he  does     q.  *b.  d. 
this  without  what  the  law  calls  " malice,"  the  damage  which  Loroooi^wge, 
results,  however  great,  is  not  in  itself  a  cause  of  action ;  I  mean,        ^' 
of  course,  a  cause  of  action  against  him.     But  if  the  damage  .' 
which  is  not  in  itself  actionable  be  joined  to  a  motive  which  is  not 
in  itself  actionable,  the  two  together  form  a  cause  of  action.   This 
seems  a  strange  conclusion,  but  I  am  reminded  of , the  analogies  of 
libel  and  conspiracy,  in  both  which,  it  is  said,  that  malice  makes 
that  same  thing  actionable  which  without  it  would  not  be  so.    I 
venture  to  think  that  in  this  there  is  a  fallacy. 

In  the  instance  of  libel  there  is  not  even  an  apparent  parallel, 
except  in  cases  of  prim&  fade  privilege.  A  statement  in  itself 
drfamatory,  made  deliberately  and  intentionally,  is,  I  apprehend, 
a  ground  of  actior,  however  pure  and  even  exalted  may  be  the 
motive  of  him  who  makes  it.  The  case  of  privilege  is  an  exception 
to  the  general  law.  A  statement  that  is  defamatory  and  untrue, 
and  which  may  do  irreparable  damage,  is  yet  protected  under 
certain  conditions,  on  the  ground  that  it  is  better  for  the  general 
good  that  individuals  should  occasionally  suffer  than  that  freedom 
of  communication  between  persons  in  certain  relations  should  be 
in  any  way  impeded.  But  the  freedom  of  communication  which 
it  is  desirous  to  protect  is  honest  and  kindly  freedom.  It  is  not 
expedient  that  liberty  should  be  made  the  cloke  of  maliciousness, 
and  in  such  a  case  the  general  law  applies.  It  is  not,  I  think, 
accurate  to  say  that  the  malice  makes  the  statement  actionable. 
Deliberate  and  intentional  defamation  is  always  actionable,  and 
the  law  implies  that  a  man  means  what  he  does,  save  that  under 
peculiar  and  exceptional  circumstances  the  law  will  not  make  the 
implication  which  it  makes  in  all  others.  So,  too,  in  conspiracy. 
The  gist  of  the  civil  action,  as  of  the  criminal  offence,  is  the  act  of 
conspiracy  by  two  or  more  minds  to  bring  about  certain  ends  by 
certain  means.  It  is  true  that  each  separate  conspirator  might 
not  in  some  instances  be  actionable  nor  indictable  for  attempting 
to  do,  or  even  for  doing,  with  the  utmost  malice  what  he  becomes 
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1881        actionable  or  indictable  for  conspiring  to  do  with  others.    But 

BowxN      here,  too^  I  conceive  that  from  the  act  of  conspiring  to  bring^ 

jg^      about  the  unlawful  end,  or  to  use  the  unlawful  means,  the  law 

r—       implies  that  malice,  which  is  necessary  in  law  to  ground  the 

Q.  B.  D.     action,  or  support  the  indictment.    If,  therefore,  the  suggested 

Lord  Coleridge,  aualogics  be  accuratelv  looked  at,  I  think,  with  all  deference, 

c  J 

they  turn  out  to  be  no  analogies  at  alL  I  do  not  know,  except  in 
the  case  of  Lvmley  v.  Oye  (1),  that  it  has  ever  been  held  that  the 
same  person  for  doing  the  same  thing  under  the  same  circum- 
stances with  the  same  result  is  actionable  or  not  actionable 
according  to  whether  his  inward  motive  was  selfish  or  unselfish 
for  what  he  did.  I  think  the  inquiries  to  which  this  view  of  the 
law  would  lead  are  dangerous  and  inexpedient  inquiries  for  courts 
of  justice;  judges  are  not  very  fit  for  them,  and  juries  are  very 
unfit.  I  think,  therefore,  that  LumUy  v.  Oye  (1)  should  be  over- 
ruled, and  that  this  action  as  against  the  defendants  Hall  and 
Fletcher  is  not  maintainable.  As  to  the  other  defendant  Pearson 
I  agree  with  the  rest  of  the  Court. 

Appeal  of  defendants  Hall  and  Fletcher  dismissed  ; 
cross-appeal  of  plaintiff  as  to  defendant  Pearson 
allowed. 

Solicitors  for  plaintiff:  Smiles  &  Co. 
Solicitors  for  defendants :  Brownlow  <&  Howe, 

(1)  2  E.  &  B.  216 ;  22  L.  J.  (Q.B.)  463. 
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[IN  THE  COURT  OF  APPEAL.]  1881 

Jan,  15. 
HEATH  ABD  Anotheb  v.  PUGH. 


(0.  A.) 
LimUatton,  Statutes  of  (3  db  4:  Wm.  4,  c.  27,  and  1  Viet.  c.  2S)'-Mortffage^      C.  P.  D. 

Order  of  Faredosure  Ahtdute— Judicature  Act,  lS73^EJectment, 

The  effect  of  an  order  of  forecloBure  absolute  obtained  by  a  legal  mortgagee  is 
to  vest  the  ownership  and  beneficial  title  to  the  mortgaged  land  for  the  first  time 
in  the  mortgagee ;  so  that  an  action,  brought  within  twenty  years  next  after  the 
order  of  foreclosure,  by  the  mortgagee  to  recoyer  possession  of  such  land,  was 
held,  since  the  Judicature  Act,  1873,  to  be  not  barred  by  the  Statutes  of 
Limitations  (3  &  4  Wm.  4^  c.  27,  and  1  Vict  c  28),  although  more  than  twenty 
years  had  elapsed  since  the  legal  estate  in  the  land  had  been  conveyed  to  the 
mortgagee,  and  since  the  last  payment  of  principal  or  interest  secured  by  the 
mortgage. 

AcnoK  to  recoyer  possession  of  lands  named  Northwood,  in  the 
county  of  Badnor. 

On  the  24th  of  Noyember,  1856,  by  a  mortgage  deed  of  that 
date,  Thomas  King  Stephens  conyeyed,  inter  alia,  the  lands  the 
subject  of  this  action,  to  the  plaintiff  Heath,  and  one  William 
Swain  Crealook,  in  fee  by  way  of  mortgage  to  secure  the  repay- 
ment with  interest  of  7700Z.,  which  was  lent  to  the  said  T.  [K. 
Stephens  out  of  the  trust  funds  of  a  marriage  settlement,  dated 
the  24th  of  February,  1816,  of  which  the  plaintiff  Heath  and  the 
said  W.  S.  Crealock  were  trustees. 

In  1859  Stephens  sold  part  of  the  mortgaged  lands  to  various 
purchasers,  and,  inter  alia,  he  sold  the  lands  claimed  in  this 
action  to  the  defendant.  The  sale  was  with  the  knowledge  and 
connivance  of  Crealock,  but  without  the  knowledge  of  Heath,  and 
also  without  disclosing  to  the  defendant  the  existence  of  the 
mortgage,  and  the  lands  so  sold  were  conveyed  to  the  defendant 
on  the  14th  of  February,  1859,  by  an  indenture  of  that  date,  and 
the  defendant  thereupon  entered  and  took  possession  of  such 
lands. 

On  the  2nd  of  September,  1870,  Heath  was  induced  by  the 
fraud  of  Crealock  to  execute  a  deed  of  re-conveyance  re-convey- 
ing the  lands  to  Stephens  (who.  Heath  heard  for  the  first  time, 
had  sold  part  of  the  mortgaged  lands)  in  order,  as  represented  to 
Heath;  that  on  payment  of  the  purchase-money  to  the  trustees. 
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1881        he,  Stephens,  might  convey  the  lands  to  the  defendant.   Crealock, 

Heath      to  whom  Heath  sent  such  deed  of  re-conveyance,  shortly  after* 

PuoH        wards  absconded,  having  appropriated  the  whole  of  the  parchase- 

-—        money  paid  by  the  defendant  for  the  mortgaged  lands  which  h© 

C.  p.  D.      had  so  bought. 

Heath  filed  a  bill  in  the  Court  of  Chancery  on  the  29th  of 
September,  1870,  against,  amongst  others,  tiie  defendant  and 
Stephens,  for  redemption  or  foreclosure ;  and  on  the  10th  of 
December,  1873,  Bacon,  Y.C.,  made  an  order  by  which  it  was, 
amongst  other  things,  declared  that  the  deed  of  re-conveyance 
was  a  fraud  upon  Heath,  and  ought  to  be  delivered  up  to  be 
cancelled;  that  the  mortgage  debt  of  7700Z.  remained  a  charge 
upon  the  lands  which  had  been  so  sold  as  aforesaid,  including 
the  lands  claimed  in  this  action ;  and  that  an  account  should  be 
taken  of  what  was  due  for  the  principal,  interest  and  coats  under 
the  mortgage,  and  that  such  amount  should  be  paid  by  Stephens, 
and  that  in  default  by  him  or  the  purchasers,  including  the 
defendant,  to  pay  such  amount,  Heath  should  be  entitled  to 
realize  his  security,  and  that  the  lands  should  be  sold,  and  the 
defendant  deliver  the  title-deeds  in  his  possession  to  the  purchaser. 
There  was  an  appeal  from  this  decree  of  Bacon,  Y.C.,  to  the 
Court  of  Appeal  in  Chancery,  and  that  Court  on  the  10th  of 
November,  1874,  afiSrmed  the  decree,  but  varied  it  in  so  far  as  it 
directed  a  sale  of  the  lands,  and  that  the  defendant  should  deliver 
up  [the  title-deeds,  and  the  Court  of  Appeal  ordered  that,  upon 
failure  of  Stephens  and  the  defendant  to  pay  the  principal  and 
interest^  they  should  stand  foreclosed  from  all  equity  of  redemp- 
tion in«the  premises.  The  decision  of  the  Court  of  Appeal  is 
reported  in  Heath  v.  Crealock.  (1) 

The  usual  accounts  of  principal  and  interest  due  under  the 
mortgage  were  subsequently  taken  pursuant  to  the  decree,  but 
neither  Stephens  nor  the  defendant  paid  the  sum  found  to  be 
due,  and  accordingly  by  orders  of  the  High  Court  in  the  Chancery 
Division  of  the  6th  of  March,  1877,  and  the  6th  of  September, 
1877,  Stephens  and  the  defendant  were  foreclosed  of  and  from  all 
equity  of  redemption  of  and  to  the  said  lands. 
Afterwards,  on  the  20th  of  July,  1878,  by  an  order  of  the  Master 

(1)  Law  Rep.  10  Ch.  22. 


VOL.  VI.     QUEEN'S  BENCH,  0.  P.,  AND  EX.  DIVISIONS.  347 

of  the  BoUs  in  the  matter  of  the  trusts  of  the  settlement  of  the       ^98i 
24th  of  February,  1816,  and  of  the  Trustee  Act,  1850,  and  15  &  16      He^th 
Vict.  c.  55,  and  22  &  23  Yiet.  c.  35,  the  plaintiff  Nelson  was       p^^ 
appointed  a  new  trustee  of  the  settlement  in  substitution  of      /^~T\ 
Crealock,   then  out  of  the  jurisdiction  of  the  Court,  and  in     u.  P.  D/ 
addition  to  the  plaintiff  Heath,  the  continuing  trustee,  and  by 
the  same  order  it  was  ordered  that  the  lands  (including  the  lands 
the  subject  of  this  action)  which  were  conveyed  by  the  mortgage 
deed  of  the  24th  of  November,  1856,  to  Heath  and  Crealock 
should  vest  in  the  plaintiffs  jointly  for  the  estate  therein  pre- 
viously vested  in  Heath  and  Crealock,  upon  the  trusts  of  the 
settlement. 

The  present  action  was  commenced  on  the  18th  of  October, 
1878,  and  was  brought  not  only  against  the  defendant,  but  also 
against  William  Cadmore,  his  tenant,  who  was  in  possession  by 
himself  of  the  lands,  but  no  point  was  made  of  this  either  in  the 
Common  Pleas  Division  or  in  the  Court  of  Appeal,  and  the  action 
was  treated  as  one  against  the  defendant  only.  In  the  statement 
of  claim  after  stating  the  said  suit  in  Chancery  which  was  brought 
by  Heath  on  the  29th  of  September,  1870,  it  was  stated  that  by 
virtue  of  three  orders  of  foreclosure  made  in  the  suit  dated  the 
10th  of  November,  1874^  the  6th  of  March,  1877,  and  6th  of 
September,  1877,  and  by  virtue  of  the  indenture  of  the  24th  of 
November,  1856,  the  lands  mentioned  in  the  writ  became  and 
were  subject  to  the  trusts  of  the  indenture  of  settlement  of  the 
24th  of  February,  1816,  and  that  by  virtue  of  the  premises  or 
otherwise  the  plaintiffs  were  seised  in  fee-simple  and  entitled  to 
possession  of  the  lands. 

The  cause  was  tried  before  Denman,  J.,  in  Middlesex  at  the 
Trinity  sittings,  1879,  when,  at  the  conclusion  of  the  plaintiffs' 
case,  evidence  was  given  to  shew  that  Stephens  was  in  possession 
of  the  lands  subsequently  to  the  mortgage,  and  it  was  then 
contended,  on  behalf  of  the  defendaitt,  that  the  Statute  of 
Limitations  was  a  bar  to  the  plaintiffs'  claim,  by  reason  of  the 
mortgagees  and  the  plaintiffs  having  been  out  of  possession  since 
the  24th  of  November,  1856,  the  date  of  the  mortgage.  There 
was  no  satisfactory  evidence  of  payment  on  account  of  principal 
or  interest  due  on  the  mortgage,  nor  of  any  acknowledgment  in 
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1881  writing  of  the  mortgage  by  Stephens,  the  mortgagor,  within 
Heath  twenty  years  of  the  action ;  but  the  learned  judge  directed  the 
p^-         verdict  and  judgment  to  be  entered  for  the  plaintiffs,  on  the 

ground  that  the  order  of  foreclosure  prevented  the  statute  being 

0.  P.  b.     a  bar  to  the  action. 

Subsequently,  a  rule  nisi  haying  been  obtained  by  the  defend- 
ant for  a  new  trial,  cause  was  shewn  in  the  Common  Fleas 
Division,  by  Day,  Q.C7.,  and  Muir  Maekenme^  for  the  plaintiffs, 
Cohen,  Q.C,  and  Trevdyan,  for  the  defendant,  and  the  following 
judgments  were  delivered : 

LoBD  CioLEBiDGE,  ChF.  ^This  is  a  case  where  trastees  held 
land  in  trust,  which  was  conveyed  in  the  year  1859  fraudulently 
to  the  defendant,  and  conveyed  to  him,  without  any  notice  or 
knowledge  of  the  fraud,  for  a  valuable  and  full  consideration : 
the  action  is  an  action  of  ejectment  by  one  of  those  trustees, 
and  another  who  has  been  substituted  for  a  fraudulent  trustee, 
against  the  bon&  fide  purchaser  for  value  of  the  land.  The 
action  was  tried  before  my  Brother  Denman,  and  the  course  that 
it  took,  as  I  understand,  was  this:  there  had  been  certain  pro- 
ceedings in  the  Court  of  Chancery  before  the  Judicature  Acts,  for- 
tbe  purpose  of  foreclosing  the  mortgage  against  the  now  defend- 
ant, and  those  proceedings  went  on,  and  finally,  in  the  month  of 
March,  1877,  the  Chancery  Division  simply  made  a  foreclosure 
decree  nisi,  which  was  made  absolute  in  September,  1877,  to  fore- 
close that  mortgage.  In  1877  the  title  of  the  now  plaintiffs,  so 
far  as  it  existed  at  all,  so  far  as  it  depended  upon  the  foreclosure 
suit,  was  complete,  but  the  foreclosure  decree  did  not  affect  the 
possession  of  the  land,  and  the  defendant  was  in  possession  of 
the  land,  of  which  he  had  remained  in  possession  from  1859, 
and  out  of  the  possession  of  which  at  all  events  the  plaintiffs  or 
those  who  represent  them  had  been  from  1856,  and  during  that 
time  from  1856  down  to  1877  the  Statute  of  Limitations  had 
been  running,  and  the  defendant  remaining  in  possession  as  the 
bona  fide  purchaser  for  value,  having  got  the  land  and  having 
paid  the  consideration,  simply  stood  upon  his  rights  and  remained 
in  possession.  The  foreclosure  suit  did  not  and  could  not  tarn 
him  out    Something  was  necessary  besides  the  foreclosure  suit  to 


VOL-  VL     QUEEN'S  BENCH,  C.  P.,  AND  EXL  DIVISIONS.  349 

turn  him  oat  of  this  possession,  and  after  the  foreclosure  suit  the        issi 
writ  of  ejectment  in  the  present  action  was  issneA    By  the  time      hbath 
the  ejectment  was  issued  the  twenty  years  had  run,  and  the       p^^^ 
defendant  said,  **  Notwithstanding  the  foreclosure  decree,  and      .^TT^ 
irrespective  of  that  altogether,  the  statute  has  been  running.   The     0.  P.  D. 
foreclosure  decree  could  not  suspend  the  running  of  the  statute  in  Lord  coieridge, 
any  way.    Your  ejectment  has  not  been  issued  until  after  I  have 
a  title  by  statute,  and  I  am  entitled  to  succeed."    That,  in  my 
opinion,  and  I  believe  it  to  be  that  of  my  learned  Brother,  was  the 
law  and  the  truth  of  the  case ;  but  of  course  it  was  open  to  the 
plaintiflfs  to  meet  the  title  by  statute  by  any  evidence  which  would 
destroy  the  title  by  statute ;  and  as  payment  of  interest  under  the 
mortgage  would  have  destroyed  the  mortgagor's  title  by  statute, 
some  sort  of  evidence  at  the  trial,  very  small  and  imperfect 
evidence,  was  attempted  to  be  given  of  payment  of  interest  to 
destroy  the  title  by  statute,  which  it  would  have  done  if  it  had 
existed.    My  learned  Brother  who  tried  the  case  was  of  opinion 
that  the  foreclosure  suit  had  some  effect  upon  the  possession  of 
the  land — that  it  had  settled  the  question,  ad  he  said,  between  the 
parties,  and  had  in  effect,  for  that  must  have  been  his  view,  so  far 
revested  the  possession  of  the  property  in  the  plaintiffs  that  it  had 
stopped  the  operation  of  the  statute,  and  that  irrespective  of  the 
Gyration  of  the  statute  the  plaintiffs  had  in  some  way  acquired  a 
title  to  the  land  by  the  effect  of  the  foreclosure  decree,  and  he 
being  prepared  to  hold  in  that  way  the  plaintiffs  acquiesced  in  that^ 
and  did  not  take  the  opinion  of  the  jury  upon  the  question  of 
the  payment  of  interest,  and  were  content  to  stand  upon  the 
judgment  of  the  learned  judge. 

Now  in  the  state  of  the  pleadings  and  the  evidence  that  then 
existed,  I  am  of  opinion  that  there  was  nothing  to  go  to  the  jury, 
and  that  Mr.  Cohen  was  perfectly  right  in  submitting  at  the  end 
of  the  plaintifiia^  case  that  the  plaintiffs  ought  to  be  nonsuited,  and 
I  am  of  opinion  that  is  what  the  learned  judge  ought  to  have 
done.  I  think  so  for  reasons  which  I  will  give  in  a  moment,  and 
^qpedally  for  this  reason,  that  the  only  evidence  given  to  destroy 
the  operation  or  effect  of  the  title  by  statute  was  evidence,  which 
I  think  Mr.  Day  in  the  then  state  of  tiliings  was  quite  right  in  not 
taking  tke  opinion  of  the  jury  upon.    He  had  no  other  evidence 
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1881       of  that  kind,  and  I  think,  considering  he  had  no  other,  he  was 
Hbath      quite  ri^ht  as  a  matter  of  discretion  in  not  taking  the  opinion  of 
^^      le  jury  npon  what  appears  from  my  Brother's  aL  to  Le  been 
r~T        mere  hearsay.    It  was  evidence  which  the  judge  would  h^ve  aaid 
0,  P.  D.  :  they  niost  not  regard.    K I  may  say  so,  no  mistake  of  oondiiet  in 
Loni  Coleridge,  the  loast  degree  was  made  by  him,  bnt  the  result  is  that  from  that 
time,  from  the  position  in  whioh  his  clients  were,  there,  i«is  no 
evidence  to  meet  the  case  the  ddendant  presented^  namelyy  thati 
there  was  a  title  by  statute  which  the  plainti&/eouli  by  itf.  means 
meet.    There  therefore  ought  to  ha¥e  beeft^judgmeftttc^^ttonsnit 
ti  That  being  the  state  of  the  case,  what  is  td  be  donenow  ?    li^  is 
plain  in  my  judgment  that.  at.  the  mestttonliy  a*  nemn  tml  voeidd 
be  ordered,  in  whioh  some  evidamce  ofpaym^it  of  interesbonder 
the  mortgage  to  takelbe  matte^out  the  operation  of^  tho«laftate' 
could  be  given,  and  that  in  my  opinion  ootid  only:  be  given  iii|ioti 
the  terms  of  the  payment,oif  all  the  eosts  and  exp^fMKS  oftthe>fint 
trial  by  the  plaintiffs,  becauas  the  defradant  has  not  been  .in  ftho 
wrongs.  The  defendant  haa simply  stood  upon  hjstiile^aslm  bad: 
a>  perfect  right  to  dorand  the  plaintiffs^  in  my  judgment,  have* 
doneoiothiBg  to  disturbthattitleii    Therefore,  anything iiiey^taski 
for  must  be  at  their  owur  espensey^nor-.  iaadeed  do  X  undtaatand 
Mr.  Pay  and  Mr.  Macfaenzia  to-  diSer  at  all  ftiom  thai  vienk    K 
the  thing  is  to  .be  granted  at  all,  it  sbeukl  b^gmited  upon  tfasse 
terms,  and  I  would,  frankly  say  tbat  in  an  ordinary  case,  and 
if  this. deSandantv  had; OAOt. been  a  bon&  fide > purofaaseri  tat  value 
witbont  notioei  or  suggested  knowledge  of  any  kind  o£  fraud,  I 
<%bkOiild  .have,  .hew  xathec  inoUned^te  take  that  cxnlrse);  bot  I  cannot 
put  out  of  my  consideration  that  ha  is  a  bona  fldeipundiaMr  for. 
value  who  hasrhBldJorritwanty  yeaier^ho  Jbaa.beld  with0uii  notiee, 
and  it  is  not  even  aoggeeted  thai  he  had  any  sospieiea  of  ang^ 
thmg  being  wrcwg,;  ha  btasf^^^.his  mos^.  lor  the  land  hfmeati|r,. 
and  the,  questian:iS|is  ha  enlMed^ta  retain  it?  I  a^^neiatthflEkfindhis 
case. of  two  innoeen^i .pessMS  one  mnsA  suffer,.imd.it8eeni8>ta«ie 
it  is  oor.dw^r  to  jregftfad  the  matter  with,  strict Jeigal'  impartialify, 
and. where  thare  ase* tivo  iittoeeiit.persQM  one'Of  wheii  aiuat 
fioffesi  wo  must  leave  these,  persobst  to  their  legal  righiSiand  not* 
fiMFOW  <me,sidsi.mose  thamthe  otfce«»«  On  one  sid^  tkienatisat 
ceatuiiqiie  tnatr^wbo  .haaFibeea  defowided.  by<a  IraBdiilenlftnMtae,. 
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on  the  otheer  aide  there  is  a  perfectly  honest  man  who  hm  gh*en       1881 
his  money  for  land  whidi  he  has  held  for  twenty  years ;  it  seems      Bmxm 
to  me  there  is  nothing  to  be  said  in  disfavour  or  ia  fi^ovr  of  either       j^^^ 

of  them.    Then  how  does  the  matter  stand  ?   The  present  state  of       

things  has  been  brought  abont — I  say  not  by  whose  fault  in  the  ;  c.  P.  d. 
slightest  degree,  that  is  not  for  me,  and  I  do  not  know  enough  LonirOdierMgB, 
about  it  to  express  an  opinion,  but — the  present  state  of  things  has 
been  brought  about  by  a  cnzioiis  misapprehension  of  the  state  of 
the  law,  going  back  for  many  years  past  on  the  part  of  those  who 
advised  the  plaintifis,  and  it  seems  to  me,  if  of  two  innooent  persons 
one  must  suffer,  to  be  reasonable  at  leart  that  the  persons  whose 
advisers  have  advised  them  ill,  who  have  misconstrued  their  remedy? 
who  have  not  been  aware  appaienily  of  the  ordinary  rules  of  the 
Court  of  Equity,  that  is  the  plaintiffs,  whose  mischief  has  been 
brought  upon  them  in  that  way,  must  be  the  persons  to  su&r.  We 
have  had  it  from  the  authority  of  a  person  thoroughly  conversant 
with  the  practice  of  Courts  of  Equity,  and  I  am  surprised  to  hear 
anybody  was  unaware  of  it,  that  a  foreclosure  suit  did  not  affect 
possession,  and  that  a  mortgagee  had  a  right  to  pursue  conourreDt 
remedies,  and  if  he  pleased  before  the  statute  had  run,  to  issue  a 
writ  of  ejectment,  that  would  have  saved  the  operation  of  the 
statute,  and  any  person  who  had  taken  the  advice  of  a  oompetent 
equity  counsel  upon  the  whole  matter  would  have  leamt  that. 
Probably  the  equity  counsel  had  only  to  advise  upon  the  foi^*- 
closure  suit^  and  this  question  about  the  runniog  of  the  statute 
was  never  presented  to  his  mind,  but  that  is  not  the  fault  of  the 
defendant ;  that  is  not  in  one  sense  the  fault  of  the  plaintiffi^  but 
it  is  the  fault  of  those  vdio  advised  the  plaintifib,  and  where  two 
persons  are  equally  innoeen^  ndiy  should  we  do  anything  to  favour 
one  side  ratb^  than  the  other,  one  aide  having  done  aU  that  is 
right,  and  the  other  side  not  having  taken  any  of  the  plain  legal 
remedies  that  were  open  to  them  to  take  ?  Then  the  foreclose  suit 
had  no  such  epsration  aahaabeenauggested.  The  writ  of  ejeotmBut 
might  have  been  issued  in  plenty  of  time  to  save  the  operatios  of 
the  statute.  The  effect  of  the  foieidosure  suit  was  misconeeived, 
and  the  writ  of  ejectment  was  feigotten  or  neglected,  or  delibe- 
rately abstained  from  by  those  who  represi^ited  the  plaintiffiV'  8Sm1 
this  result  has  followed.  I  .ciNifeasit.8eemft  to  me  that  under  those 

2  B  2  2 
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1881        circomstances  we  ought  not  to  interfere,  but  whatever  legal  rights 

Heath     the  plaintifiis  have  got  we  do  not  interfere  with.    They  have  them, 

PuGH.      ^^  them  pursue  them  in  any  way  they  like.    If  they  think  by 

r—       going  to  the  Chancery  Division  they  can  get  anything  under  their 

0.  P.  D.     foreclosure  decree,  let  them  go ;  we  do  not  interfere  in  any  way, 

Loia  o^dge,  but  why  should  we  do  anything  to  assist  them  in  a  state  of  things 

which  has  been  brought  about  by  the  mistake  of  those  who  advised 

them  in  the  manner  I  have  described  ?    I  think  therefore,  upon 

these  grounds  which  I  have  endeavoured  to  make  plain,  that  the 

judgment  pronounced  at  the  trial  should  be  reversed,  and  judg^ 

ment  should  be  entered  for  the  defendant. 

LiNDLET,  J.  I  am  of  the  same  opinion,  and  I  will  give  my 
reasons  for  arriving  at  that  opinion  as  clearly  as  I  can,  considering 
the  somewhat  complicated  nature  of  the  transaction. 

The  first  question  to  which  I  will  «uldress  myself  is,  what  are 
the  rights  of  a  mortgagee  as  against  a  mortgagor  in  possession  ? 
Those  rights  are  first  of  all  to  sue  upon  the  covenant  for  the 
payment  of  the  money,  secondly,  to  foreclose,  and  thirdly,  to 
eject.  If  the  mortgagee  forecloses,  that  foreclosure  merely  pre- 
vents the  mortgagor  from  redeeming  after  the  time  fixed  for  the 
ezercise  of  his  right,  in  that  respect  the  decree  for  foreclosure 
does  not  in  any  way  touch  the  possession ;  the  decree  for  redemp- 
tion does,  because  the  legal  estate  is  then  in  the  defendant,  and 
the  mortgagor  upon  redeeming  is  entitled  to  an  order,  and  to 
have  the  property  conveyed  to  him ;  but  a  foreclosure  decree  does 
not  affect  possession  at  all,  and  the  reason  is  that  the  mortgagee 
having  the  legal  estate  can  bring  ejectment  if  he  wants  possession. 
It  does  not  follow  that  he  wants  possession,  but  if  he  wants 
possession  he  can  get  it  because  he  has  the  legal  estate.  That  is 
the  position  of  an  ordinary  mortgagee  where  the  mortgagor  is  in 
possession. 

Now,  in  consequence  of  a  fraud  practised  in  1870,  Heath  and 
Crealock  re-leased  the  estate  to  Stephens,  and^  so  long  as  the  deed 
existed,  of  course  they  could  not  eject.  That  would  be  an  answer 
to  their  legal  titla  The  plaintiff  Heath  therefore  would  have  to 
get  rid  of  that,  and  to  eject  until  he  got  rid  of  that  deed  would  be 
idle.    He  therefore  very  properly  filed  a  bill  to  set  aside  that 
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conveyance.    Tkat  sait  came  on  before  Bacon,  Y.C.    He  took       I88I 
the  view,  which  the  Court  of  Appeal  affirmed,  that  the  plaintiff      hkath 
was  entitled  to  have  the  conveyance  set  aside,  and  was  entitled       pj^^ 
to  enforce  the  mortgage  in  the  Court  of  Equity.     The  Vice-      .TTT^ 
Chancellor  went  a  little  further,  and  he  directed  the  sale  of  the     0.  P.  D. 
property,  and  ordered  the  defendant  to  give  up  the  title-deeds     Lin^,j. 
which  he  had  got.     The  Court  of  Appeal  thought  that  was 
going  too  far,  and  they  would  not  go  that  length  as  against  a 
bona  fide  purchaser  without  notice,  and  [therefore  they  discharged 
so  much  of  the  Yice-Ohancellor's  decree  as  ordered  a  sale  and 
delivery  up  of  the  deeds,  and  gave  the  plaintiff  the  ordinary 
decree  for  foreclosure  instead.    The  practical  effect  of  fhat  was 
this,  that  if  the  defendant  did  not  choose  to  exercise  his  right 
of  redeeming  within  the  time  limited,  he  would  be  for  ever 
prevented  from  so  redeeming  it,  but  it  did  not  in  any  way  touch 
the  question  of  possession,  it  did  not  give  the  plaintiff  in  equity 
any  greater  right  to  get  possession  than  he  had  before.    It 
remained  just  where  it  was,  and  the  consequence  was  that  it 
became  necessary  for  the  present  plaintiff,  the  mortgagees  out  of 
possession,  to  consider  how  they^could  get  possession.    They  seem 
to  have  been  under  the  impression  that  they  could  get  it  for  the 
mere  asking,  and  that  the  foreclosure  suit  and  proceedings  in 
equity  entitled  them  to  it  as  a  matter  of  course  without  any 
trouble.  That  seems  to  have  been  their  impression,  but  it  appears 
to  me  to  have  been  an  erroneous  impression.    If  they  had  issued 
a  writ  of  ejectment  the  moment  that  conveyance  of  1870  was  set 
aside,  they  would  have  saved  the  statute  [or  they  would  not 
according  to  the  facts.    If  they  were  late  then,  they  are,  a  fortiori, 
too  late  now.    If  they  were  suing  out  of  time  then,  they  would  be 
suing  out  of  time  now,  and  it  so  happens  they  did  not  bring  an 
action  to  recover  possession,  they  did  not  bring  an  action  of 
ejectment  until  October,  1878,  when  they  had  been  out    of 
possession  a  little  more  than  twenty  years. 

Now,  that  being  the  state  of  things,  they  bring  their  action. 
The  defendant  does  not  plead  the  statute,  he  is  not  bound  to  do 
so  according  to  the  new  rule.  He  puts  in  a  defence  according 
to  the  general  form  which  the  rule  entitles  him  to  do,  but  the 
plaintiffs  must  have  known  perfectly  well  that  they  had  been  out 
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1881        of  posBefisioB  all  this  timey  and  naleBB  they  wete  under  some 


"  nuBttiiprehension  as  to  the  foreclosure  orders,  they  must  hare 

known  every  defence  is  open  to  a  defendant  as  against  anybody 

,-----       who  seeks  to  torn  him  out  They  mnst  have  fiireseen  there  would 

(C.  AO 

a  p.  p.     have  been  this  difficulty  about  the  statute.    They  bring  the  case 

uomg^j,  on  lor  trials  but  when  the  case  comes  on  for  trial  there  is  no  way 
of  getting  out  of  the  statute^  no  acknowledgment  is  put  in,  no 
evideBoe  of  payment  is  put  in,  beoaose,  although  Mr.  Heath  is 
called  and  says  interest  was  paid,  when  he  is  cross-examined,  he 
does  not  know  who  paid  it,  and  his  evidence  is  worth  nothing. 
It  eomes  to  that.  There  is  an  end  to  the  plaintiflb'  case.  What 
is  their  case  ?  Simply  nothing ;  it  is  a  failure.  Then  it  appears 
to  me  the  plaintiffs  ought  to  have  been  noBsnited.  Th&  defence 
to  the  action  was  perfect  Then  eomes  the  question  whether  it 
would  be  just  and  right  to  set  aside  a  judgment  of  nonsuit,  or  to 
give  the  plaintiff  an  opportunity  of  re-trying  the  action,  and  that 
is  the  question,  which  it  appeam  to  me,  is  the  important  one,  and 
the  only  difficult  one.  Now,  in  respect  of  that  it  was  said  tiie 
Court  exercises  the  discretion  which  it  has  in  cases  of  this  kind  as 
against  a  bona  fide  purchaser  for  value.  Why  should  it  interfere 
at  all?  Whatever  can  be  made  against  him  by  law  must  be  made 
against  him,  and  he  must  meet  it  as  best  he  can.  Why  should 
the  Court  exercise  its  discretion  adversely  to  him?  It  is  said 
that  the  plaintiffs  are  as  innocent  as  the  defendant,  but  to  say  that 
somebody  eke  is  as  innocent  as  he  is,  is  not  to  my  mind  a  sufficient 
reason.  But  the  matter  by  no  means  stands  there,  because  it 
does  appear  to  me  there  has  been  no  surprise,  mistake,  or  acddant 
m  the  sense  in  which  those  words  are  used  in  the  order  which 
deals  with  these  judgments  of  nonsuit,  there  can  have  been  no 
surprise  in  the  statute  being  set  up,  and  persons  in  the  posi- 
tion of  the  plainti&  must  have  foreseen  and  have  known  that  they 
had  been  out  of  possession  for  more  than  twenty  years.  They 
must  have  known  that.  There  was  no  surprise  in  that,  there  was 
BO  mistake  in  that«  and  there  was  no  accident.  As  I  understand, 
it  is  put  in  this  way,  that  the  plaintiffs  did  not  expect  to  be  met 
by  the  stotnte;  they  rather  thought  they  would  have,  at  least, 
they  rather  thought  they  might  have,  to  fight  upon  some  question 
of  identity  of  parcels.    I  cannot  see  how  they  could  have  done 
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that,  naless  there  was  something  done  or  said  to  mislead  them  in        jssi 
^at  TCBpeBt*    It  seems  to  me  that  they  mast  have  foreseen  that  ~  hbatb 
there  was  this  statute  behind,  unless,  which  is  possibloi  they  mis-       ^ 

eonoeiyed  tiie  effect  of  the  Chancery  proeeedingB  altogetjier,  in       

which  case  of  eoume  there  wmild  be  surprise,  but  not  suoh  a  e.  p.  i>.  , 
sar{rae  it  appears  to  me  as  to  entitle  them  to  a  new  trial  eyen  li^^,  j. 
upon  the  terms  suggested  of  paying  the  costs.  Therefore,  if  diis 
had  been  an  ordinary  case,  the  right  course  would  have  been  to 
giant  a  new  trial ;  but  I  do  not  think  that  we  ought  to  makean 
Older  as  against  a  bon&  fide  purchaser  for  value,  and  I  «m 
disposed  to  think  nothing  ought  to  be  done.  Upon  those  grounds, 
treating  this  as  a  special  case  in  that  respect,  I  am  of  opinicm  that 
the  rule  ought  to  be  made  absolute. 

In  accordance  with  this  decision  the  judgment  for  the  plaintiffs 
was  discharged,  and  entered  for  the  defendant. 

The  plaintiffs  applied  by  way  of  appeal  to  this  Court  to  have 
such  judgment  reversed,  or  for  a  new  trial. 

Charles,  Q.C,,  and  Muir  Mwikmme,  for  the  plaintiffii.  The 
]daintiffs  wove  taken  by  surprise  at  the  trial,  and  were  not  pre- 
pared to  piove  payment  of  interest  by  the  mortgagor,  but  if  a 
new  trial  were  grsmted  they  could  prove  such  payment  by  the 
answer  of  Stephens  in  the  Chancery  suit  (Stephens  being  now 
dead).  Some  of  liiese  payments  were  before  the  conveyance  to 
the  defendant  and  some  were  afterwards. 

[LoBD  SsLBOBNfi,  L.C.  AdmiHWons  made  by  Stephens  in 
1858  would  be  good  evidence  against  the  defendant,  but  admissions 
made  in  the  Chancery  suit  after  the  conveyance  to  the  defendant 
would  be  very  different.] 

There  is  no  other  evidence  of  payment  With  respect  to  the 
judgment  of  the  Common  Pleas  Division  it  proceeded  on  an 
erroneous  supposition  as  to  the  effect  of  a  foreclosure  decide.  The 
judges  thore  treated  the  foreclosure  decree  as  merely  barring  the 
mortgagor  of  his  equity  of  redemption,  and  as  not  giving  the 
mortgagee  any  right  to  the  land.  That  is  not  correct, — the  effect 
of  such  decree  is  to  give  the  mortgagee  an  absolute  title  to  the 
land,  and  when  made  in  a  suit  commenced  (as  the  Chancery  suit 
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1881        was  in  this  case)  within  the  prescribed  time  after  the  right  of 

Heath      action  accrued,  it  stops  the  Statute  of  Limitations  from  ranning : 

PuGH.       Wrixon  v.  Yize  (1).    The  possession  to  enable  advantage  to  be 

iTTv      taken  of  the  statute  must  be  an  adverse  one  to  that  of  the  person 

C.  P.  D.     who  claims  it  in  the  action :  Board  v.  Board  (2) ;  and  there  is 

no  such  adverse  possession  by  the  mortgagor,  and  the  defendant 

cannot  be  in  any  better  position  than  the  mortgagor  from  whom 

he  purchased. 

Cohen,  Q.G,,  and  Trevdyan,  for  the  defendant,  A  foreclosure 
decree  is  only  in  personam  depriving  the  mortgagor  of  his  personal 
right  to  redeem:  Paget  v.  Ede.  (3) 

[LoBD  Selbobne,  L.G.  The  defendant  was  only  a  purchaser 
of  the  equity  of  redemption.  Then  when  once  the  case  is  rednoed 
to  that  of  a  mortgagee  and  mortgagor,  the  ordinary  consequences 
follow :  Colyer  v.  Fineh  (4).] 

The  decree  of  foreclosure  does  not  affect  the  legal  right  to  the 
land,  and  where  the  mortgagee  is  out  of  possession,  and  must 
therefore  bring  ejectment,  he  must  do  so  within  twenty  years  from 
the  time  of  the  execution  of  the  mortgage  deed  :  Doe  d.  Boyhmee 
V.  Lightfoot  (5)  When  the  statute  once  began  to  run  it  continued 
to  go  on,  so  that  the  time  had  elapsed  when  this  action  was 
commenced.  Next  the  vesting  order  in  the  new  trustee  was  not 
the  proper  one ;  it  was  made  under  the  wrong  section  of  the 
Trustee  Act,  1850  (13  &  14  Vict  c.  60),  by  which  it  professed  to 
vest  the  lands  in  the  new  trustee  jointly  with  the  plaintiff  Heath, 
whereas  Crealock  had  then  no  land  vested  in  him,  but  only  a  right 
of  entry,  and  the  order  should  have  been  made,  therefore,  under 
the  section  which  enables  a  contingent  right,  which  by  the  inter- 
pretation clause  includes  a  right  of  entry,  to  be  vested. 

[Brett,  L.  J.  The  effect  of  this  would  only  be  to  make  one  of 
the  plaintiffs  a  bad  plaintiff,  and  he  can  be  taken  out  of  the 
proceedings.] 

Charles,  Q.C7.,  in  reply. 

[Lord  Selborke,  L.C.  ^  We  do  not  [require  to  hear  you  as  to 
the  last  point] 

(1)  8  D.  &  War.  104,  (3)  Law  Rep.  18  Eq.  118. 

(2)  Law  Bep.  9  Q.  B.  48.  (4)  19  Beav.  508 ;  5  H.  L.  920. 

(5)  8  M.  &  W.  553  ;  11  L.  J.  (N.S.)  (Ex.)  161. 
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The  plaintiff  Heath  acquired  a  new  title  by  the  foreclosure       1881 
decree,  and  the  foreclosure  suit,  as  pointed  out  by  Lord  St.      tt«a*pw 
lieonards  in  Wrixon  y.  Vize  (1),  is  a  suit  to  recover  land.  p^^ 

Our.  adv.  vuU. 


Jan.  15.  The  judgment  of  the  Court  (Lord  Selbome,  L.C.| 
Baggallay  and  Brett^  L.JJ.)  was  delivered  by 

LoBD  Selbobne,  L.C.  This  is  an  action  of  ejectment  com- 
menced on  the  18th  of  October,  1878,  by  the  plaintifis,  who  are 
trustees  under  a  certain  indenture  of  settlement.  The  only 
defence  was  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27.  At 
the  trial  a  verdict  was  found  for  the  plaintiffs  under  the  direction 
of  Denman,  J.,  on  the  ground  that  certain  decrees  and  orders  of 
the  Court  of  Chancery,  which  I  shall  presently  mention,  were  an 
answer  to  the  statute.  But  a  Court  of  the  Common  Fleas  Division, 
on  motion  to  set  aside  this  verdict,  differed  from  that  view  of  the 
law  and  ordered  judgment  to  be  entered  for  the  defendant.  The 
appeal  is  from  that  order. 

We  disposed,  during  or  at  the  close  of  the  argument^  of  two 
points  which  were  raised,  the  one  by  the  plaintiffs,  the  other  by 
the  defendant.  The  plaintiffs  contended  that  they  ought,  if 
necessary,  to  have  the  opportunity  of  going  before  another  jury 
for  the  purpose  of  proving  the  payment  of  interest  by  one 
Stephens,  from  whom  the  defendant  derived  his  title,  by  means  of 
declarations  of  Stephens  made  after  he  had  parted  with  his  estate 
in  the  land.  Those  declarations  we  thought  inadmissible  against 
the  defendant.  On  the  other  hand  it  was  contended  (but  as  we 
thought,  without  su£Scient  ground)  that  an  order  of  the  Master 
of  the  Bolls  vesting  the  land  in  one  of  the  plaintiffs  as  a  new 
trustee  jointly  with  the  other  plaintiff,  who  was  an  original 
trustee,  was  void,  and  that  the  plaintiffs  must  therefore  fail. 
There  remains  for  determination  the  main  question  whether,  upon 
the  evidence  at  the  trial,  the  plaintiffs  were  entitled  to  judgment. 
(I  shall  speak  throughout,  for  convenience,  as  if  both  the  plaintiflb 
had  been  the  original  trustees.) 

The  facts  which  we  regard  as  material  are  these : — 1,  A  legal 
mortgage  of  land  to  the  plaintiffs  dated  the  24th  of  November, 

(1)  3  D.  &  War.  lOL 


(C.A.) 
0.  P.  J). 
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1806,  to  seanze  77002.  and  inteiart ;  29  a  nhMqimit  eonvafance 

~~  ot  the  eqnity  of  rftdemptioQ  by  .the  mortgagpor  (Stepkeas)  to  the 

defendant  in  1850 ;  3,  bill  filed  by  the  plainti&  against  Stephens 

and  the  defendant  for  redemption  or  foreclosure  in  1870 ;  4,  de- 

€.  P.  D.     cree  in  1874  against  both  defendants  to  the  suit  for  the  usual 

Lordldbom^  accouuts,  and  for  redemption  or  fbredosure ;  5,  subsequent  pro- 

^'^        ceediDgs  according  to  the  usual  course  of  the  Court  of  CfattBeerf, 

wading  in  an  order  of  foredosuie  absolute  against  the  praoent 

defendant  on  the  6th  of  Se^mber,  1877.    There  was  no  pioof 

of  payment  at  any  time  of  any  sum  on  aeoount  of  prineipal  or 

interest  upon  the  mortgage,  aor  of    any  aoknowledgment  m 

wnting  of  the  plaintiffs'  title  by  the  defendant. 

It^wiU  be  seen  that  we  do  notiiegaid^as  at  all  material^  the  faet 
thai  the  defendant  pondiased  from  Stephens  for  yaluaUe  00&- 
jideration  without  notice  of  the  plaintiffs'  mortgage.  It  was 
determined  eondusiyely  in  the  Qhaneery  suit,  that  what  he  took 
by  his  cenTeyaaoe  from  Stephens  waa  only  an  equity  of  redemp- 
tion ;  and  that  being  the  case,  the  right  of  ledemption  and  the 
liability  to  be  fereelosed  were  the  aeoessazy  and  coivelatwe  in- 
cidents  of  his  title:  Colyer  v.  Fitieh.  (1)  The  Court  of  Appeal  in 
the  Clfaanoery  suit  did  indeed  lefnse,  on  prino^les  applieable  to  a 
parchaaer  for  Taiuable  consideiatien  withoot  netioe,  to  take  from 
the  drfendaat  the  title-deeds,  or  to  maioe  against  him  any  form  of 
Older  depending  upon  the  mere  exercise  of  discretion,  whiidi 
would  interfere  with  the  continuance  (for  such  time  as  itm^ht 
etherwiae  ooutinue)  of  his  possesiion.  Bat  that  Court  made  the 
ODuimaa  decme  for  redemption  or  foreclosnre,.to  be  worked  out  in 
the^nsual  manner,  with.all  the  eficots  and  eonsequenoes  which  sodi 
adecree  would  have  had  in  the  case  of  Stephens  himself  or  of  any 
ether  pemon  who  was  not  a;purohaaer  for  value  withoutnotice.  The 
psesent  question,  is,  wiiat  these  effects  and  oonseqoenees  ase  ? 

No  authority  was  quoted  for  the  decision  of  the  Common 
Haas  Division,  hot  the  aathoxity  of  the  judgea  who  prononaeed  it 
(one  of  them  eqpeoiaUy  femiliar  with  equity)  is  itself  .great 
Being  unable  to  concur  in  it,  we  are  led  by  our  high  reapect  for 
efery  opinion  of  these  leeiaed  judges  to  state  our  reasons  at 
gieater  length  than  we  might  otheiwise  hare  thought  necesaacy. 

(1)  19  Beav.  608;  LawORsfi  6  H.L.  920. 
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GHie  ktwr  of  mcfitgage  is  a  fomiliar  aad  'very  importMrt  Jbraack       1981 
of  Englifili  jmisprudcDoe,  wJiieh,  when  the  sttttnte  3  &  4  Wm«  4,  ~ " 
c.  27,  was  passed,  was  well  undentood  on  both  aides  of  West- 

minster  HalL    Several  aeotions  of  that  statute,  and  the  whole  of       

the  later  Act,  1  Vict,  c  28,  expressly  relate  to  k.  By  7  Geo.  2,  o.  p.  d. 
e.  21,  the  Conrts  of  Cominon  Larw  had  been  enabled  and  directed,  jjn&Btam 
in  any  action  for  recovery  of  a  moitgage  debt,  or  for  the  possession  *  ^'^ 
of  mortgaged  land  (unless  proeeedings  were  at  the  same  time 
depending  in  equity),  to  give  efEsct  upon  the  defendant's  applica- 
tion to  his  light  of  redemption  and  rensonveyanoe,  in  much  the 
same  way  as  a  Court  of  Equity  wmdd  have  done.  The  pessessixMi 
of  the  mortgaged  land  by  the  mirtgagor,  during  the  subsistenoe 
of  the  security,  and  while  the  mortgagee  did  not  choose  to  take 
possession,  was  held  (at  law  as  well  as  in  equity)  to  be  '^  at  the 
wiU,"  or  by  the  "  suffeoance,"  or  ^  permission  "  of  the  mortgagee, 
under  a  ^' tacit  agreement"  which  the  mortgagee  might  deteimiae 
at  his  pisasure.  It  w«b  of  ibe  nature  of  the  transaction  that  the 
mortgagor  should  continue  in  possession.  His  possession  woa 
rightful  and  not  by  wrong.  He  was  entitled  to  the  xents  and 
profits  as  long  as  he  remained  in  possession;  memo  profits 
accrued  due  and  received  prior  to  action  or  d«nand  could  not  he 
leeovered  from  him  by  the  mortgagee.  The  former  statute  of 
linitations  (21  Jao.  1,  c  16)  did  not,  under  the  circumstanees  of 
SQch  a  possession  by  the  mortgagor,  run  against  the  mof  tgagee : 
K^nh  V.  Hatt  (1) ;  Mtm  v.  QaOimore  (2) ;  Partridffe  v.  Bere{3)  ; 
SuH  V.  Doe  d.  Surtees  (4) ;  Leman  v.  Newnham  (5) ;  Doe  v. 
WiBiama.  (<))  It  may  be  added,  that  by/the  Judicature  Act  of 
1873  (s.  25),  a  mortgagor,  entitled,  for  the  time  being  to  the  pce- 
fBssion  of  land,  as  to  whioh  no  notice  of  his  intention  to  taloe 
passession  has  been  given  by  the  mortgagee,  is  recognised  as  having 
a  right  in  respect  of  which  it  was  thought  fit  that  he  should  be 
enaUed  to  sue  for  possession,  and  for  the  recovery  of  rents  and 
profits,  in  his  own  name; 

In  equity  (where  this  branch  of  our  juri^rudenee  originated) 
file  oenveyance  of  the  legal  estate  to  a  mortgagee  was  regarded  as 

(1)  1  Dougl.  21.  (4)  6  B.  &  A.  687. 

(2)  1  Dougl.  279.  (5)  1  Ves.  Sen.  51. 

(3)  6  B.  &  A.  604.  (B)  6  Ad.  &  B.  291. 
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1881        nothing  more  than  a  security  for  a  debt.    Daring  the  subsistence 

^«T^      of  the  equity  of  redemption,  the  debt,  together  with  this  benefit  of 

PuGH       ^^  security,  passed  to  the  executor  by  a  will  of  personal  estate, 

—       and  the  legal  title  to  the  land  did  not  pass  by  a  general  devise  of 

G.  P.  b.     all  the  mortgagee's  real  estate  in  a  will  duly  attested,  because  it 

Lords^^^.  ^^  3^ot  regarded  in  equity  as  any  part  of  that  estate.     As  to  the 

L  C 

equity  of  redemption,  it  is  su£5cient  to  quote  Lord  Hardwicke's 
words  in  the  leading  case  of  Ckubome  v.  Scarfe.  (1)  **  An  equity 
of  redemption  has  always  been  considered  as  an  estate  in  the  land, 
for  it  may  be  devised,  granted,  or  entailed  with  remainders,  and 
such  entail  and  remainders  may  be  barred  by  fine  and  recovery, 
and,  therefore,  cannot  be  considered  as  a  mere  right  only ;  but 
such  an  estate  whereof  there  may  be  a  seisin.  Tiie  person, 
therefore,  entitled  to  the  equity  of  redemption  is  considered  as  the 
owner  of  the  land,  and  a  mortgage  in  fee  is  considered  as 
personal  assets.''  .  •  •  '^  The  interest  in  the  land  must  be  some- 
where and  cannot  be  in  abeyance,  but  it  is  not  in  the  mortgagee, 
and,  therefore,  must  remain  in  the  mortgagor.  A.  devises  his 
estate  and  afterwards  makes  a  mortgage  in  fee ;  though  this  is  a 
total  revocation  in  law,  yet  in  this  Court  it  is  a  revocation 
pro  tauto  only,"  (and  see  Stake  v.  Foster.  (2)) 

This  being  the  position  of  the  title,  as  long  as  the  mortgage  is 
redeemable,  the  effect  of  an  order  of  foreclosure  absolute  is  to  Test 
the  ownership  of,  and  the  beneficial  title  to,  the  land,  for  the  first 
time,  in  the  person  who  previously  was  a  mere  incumbrancer. 
The  equitable  estate  of  the  mortgagor  is  then  forfeited  and 
transferred  to  the  mortgagee.  It  is  transferred  as  effectually  as  if 
it  had  been  conveyed  or  re-leased.  '^  A  foreclosure  **  (said  Lord  Hard- 
wicke)  '^  is  considered  as  a  new  purchase  of  the  land."  ^  The  mort- 
gage being  foreclosed  "  (said  Sir  Wm.  Grant)  '^  the  estate  became 
absolutely  his."  **  By  the  order  made  in  the  foreclosure  suit "  (said 
Sir  Lancelot  Shad  well)  **  he  became  the  absolute  owner :"  Ccubome 
V.  Scarfe  (1) ;  Sillerschildt  v.  Sehiott  (4) ;  Le  Oros  v.  CockereU.  (5) 
The  title  obtained  by  such  '^  new  purchase "  did  not,  before  the 
Wills  Act  of  188S,  pass  by  general  words  in  a  will,  duly  attested 

(1)  1  Atk,  603;  2  Tu.  L.  0.  1055,         (2)  2  Ball  &  Beatty,  402, 403. 
6th  e<L  (4)  2  V.  &  B.  49. 

(5)  5  Sim.  389. 


VOL.  VI.     QUEEira  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  .  861 

to  pass  real  estate,  made  before  the  foreclosnre  and  not  afterwards        1881 
lepnblished ;  it  did  pass,  if  such  will  were  republished  after  fore-      hbath 
dosare,  or  if  a  new  will  in  like  general  terms  were  then  made.  p^^ 

It  follows  from  this  state  of  the  law,  that  when  the  owner  of       

land  under  an  ordinary  decree    of  foreclosure  absolute  takes     o.P.  D. 

proceedings  to  recover  possession  of  that  land,  he  seeks  possession  i^y^i  s^bome, 

of  that  which,  by  a  title  newly  accrued,  has  for  the  first  time 

become  his  own  property;  and  that  it  can  make  no  difference 

whether  the  title  which  he  previously  had  as  a  mere  incumbrancer 

was,  or  was  not,  protected  by  a  legal  estate.    The  possession  which 

he  now  claims,  and  the  right  by  virtue  of  which  he  seeks  to 

recover  it,  are  substantially  different  from  the  possession  which  he 

might  before  have  claimed,  and  from  the  right  by  virtue  of  which 

he  might  have  claimed  it.    *'  There  can  be  no  two  things  "  (said 

Lord  Manners  in  Blake  v.  Foster  (1))  ^more  distinct  or  opposite 

than  possession  as  mortgagee  and  possession  as  owner  of  the 

estate ;  nor  can  anything  be  more  hazardous  or  inconvenient  than 

the  possession  of  a  mortgagee,  the  manner  in  which  he  is  called 

to  account  is  most  rigorous  and  severe."    One  consequence  of  a 

decision,  that  a  mortgagee  who  obtains  a  foreclosure  absolute  is 

not  safe  against  the  Statute  of  Limitations  under  circumstances 

like  those  of  the  present  case,  would  be  to  make  it  necessary  for 

him  (under  such  circumstances)  to  take  possession  while  still 

mortgagee,  or,  if  it  were  resisted,  to  bring  ejectment  for  that 

purpose,  on  pain  of  forfeiting  his  title  and  of  becoming  liable,  if  a 

trustee  (as  the  present  plaintiffs  are),  for  a  loss  by  breach  of  trust 

of  the  whole  value  of  the  estate. 

The  present  plaintiffs  had,  thirteen  months  before  the  com- 
mencement of  this  action,  obtained  against  the  present  defendant 
an  order  of  foreclosure  absolute,  having  that  effect  in  equity 
which  has  been  described.  Their  action  was  brought  upon  the  title 
80  obtained.  Their  statement  of  claim  contains  these  averments : 
1,  **  that  by  virtue  of  three  orders  of  foreclosure  made  in  the 
suit  (of  which  the  dates  are  stated)  and  by  virtue  of  the  indenture 
of  the  24th  of  November,  1856,  the  lands  and  premises  mentioned 
in  the  writ  became  and  still  are  subject  to  the  trusts  of  the 
indenture  of  settlement  of  the  24th  of  February,  1816 ;"  and,  2, 

(1)  2  Ball  &  Beatty,  at  p.  403. 
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tliat  **  by  yirtue  of  the  premises  the  plaintifiB  are  now  seised  in  fee- 
~~aiiBple  and  entitled  to  possession  of  the  lands  and  premises  men- 
tioned in  the  writ."  The  plaintiflEs  represent^  tor  the  purpose  of 
this  action,  the  whole  equitable  title  and  rights  of  their  cestnis  qne 
C.  P.  D.  trusL 
LortsuboaK^  It  is  not  in  onr  opinion  necessary  to  determine  how  fiur  and 
^^  under  what  circumstances^  before  the  Judicature  Acts^  a  court  of 
law  would  have  taken  notice  of  the  effect  of  snch  orders  of 
fiQKecIoeare,  as  vesting  for  the  first  time  the  equitable  title  in  the 
penon  who  previondy  as  mortgagee  had  the  legal  estate.  Under 
ss.  24  and  25  of  the  Judicature  Act  of  1873  the  High  Court  of 
Justice  is  bound  to  do  so,  and  to  give  fall  effect  to  the  equitable 
right ;  so  that  (if  there  would  previously  have  hem  any  confliet 
COL  this  point  between  law  and  equity)  the  rule  of  equity  moat 
now  prevail.  We  may,  however,  state  our  agreement  with  what 
was  long  before  said  by  Lord  St.  Leonards,  in  Wrixan  v.  Vue  (1) ; 
which  is^  we  think,  folly  applicable  in  principle  to  tiie  present 
case.  *'A  suit  in  this  court"  (i.e.,  the  Court  of  Chancery) 
"  properly  instituted  will  prevent  time  from  mnning ;  and  a  court 
of  law,  now  that  the  same  role  is  prescribed  by  the  statute  for 
both  courts,  should  I  ccmoeLve  act  upon  that  principle.  At  ail 
event£^^th]s  court  will  protect  its  own  jurisdiction ;  and  will  not 
permit  the  suitor  to  be  evicted  at  law  who  had  an  equitaUe  right 
to  sue  for  the  land,  and  had  filed  his  bill  within  the  limit  allowed, 
and  duly  pursued  his  remedy." 

It  is  impossible,  without  diaregarding  the  equitable  title,  to  hold 
that  the  right  of  the  plaintiffs  to  the  land  in  the  present  case  was 
barred  by  the  Statute  of  LimitatioDs  when  this  aetion  nw  brought. 
All  the  sections  of  the  Statute  of  LimitatioDS  which  fnpenially 
rdiate  to  modfiages,  and  also  the  later  Act  1  Vict  c  28,  may 
be  laid  entirely  out  of  the  case ;  this  action  was  not  barred  by  any 
of  them.  The  Act  1  Vict  c  28  does  not  itself  creaAe  a  bar  ift  any 
oase  in  which  it  had  not  been  already  cheated  by  the  Act  which  it 
explains ;  it  only  deelares  (in  conformity,  and  with  manifest  refer- 
enoe,  to  the  rule  which  had  before  prevailed  in  equity)  that  nothing 
in  that  Act  shall  bar  the  title  ci  a  mortgagee  (contiramg  to  be 
such)  who  haa  received  any  payment  on  aecouint'  of  prinnpal  or 

(1)  3D.&.War.l2d. 
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interest  from  the  perBon  entitled  to  the  eqaity  of  redamptum       itM 


within  twenty  years  before  the  oommencement  of  any  adion  or 

suit.    The  question  therefore  depends  upon  the  2nd  and  Sbrd,  when       p^ 

oonsidered  in  cauneotion  with  the  24th  and.  34th,  saotieBS  of       

3  &  4  Wnu  4>-  C'  274^  Time  (if  it  ever  ran  under  the  2nd  and  9rd  o.  p.  d. 
seefcioQi^i  must  havB^  begun  to  run  either  from  the  date  of  the  lohis^iwrm, 
mottgaga  deed  {24tk  of  November,  1856),  or  from  the  day  fixed 
fmt '  reden^oQi^ian  payment  of  the  'pmiGipal  money  seoured  by 
tbe<  deed^^^aet  aote  oertainly  than  a  year  afterwards.  Itis  obviem^ 
(kit  the  time  hasnnip'tiiat  oommencement  could  only  run  againab 
tbennoBtgago  tvdeiihen  vested  in  the  plaintifis*  So  far  as  tfast 
tide  waa  oanoemed,,iheir  proper  remedy  was  equitable ;  and  that 
mattdf  was)  didjrr  pnraued  wotfain  the  period:  limited  by  s.  24. 
Mter  the  oommeneeBient  of  tike  suit,  which  ended  in  the  for^ 
elonoe,  it  waa  Jio  longer  possible  that  the  statute  should  run 
agasoat'  that :  tideu  The  new  title  by  foreclosnre  first  accrued 
upon  and  by  reason  of  the  forfeiture  of  the  defendant  s  equity 
of  Tedemptioii,.  within  the  meaning  of  the  last  clause  of  the 
3rd  BBotiaaD  af:  the  statute;  ie.,  at  the  date  of  the  order  for 
foxeektmm^  ai)80intei '.  Lord.  St  Leonards  thought  that  this  last 
doQM  itas  tha  oidy'fMrt  of  the  3rd  section  applicable  ta  mott« 
gagea:  Wiruoanir.  Vm  (1),  and  if  iqiplicable  (as  he  thought  it)  to 
tiiejlapna  ty  non-payment  ad  -diem  of  the  first  r^ht  of  redemfKtion 
eKpreasfy^reaenied  byiihe  deed,  it  cannot  be  less  applicable  (when 
the  party  whoifisiBeleees  has  the  legal  estate)  to  the  later  and 
moiB'  conehisiFa  iaifditure  by  wUeh  the  equity  of  redttupticm 
IT!  filially  barredi .  TUe  legal  estate  under  such  ciroumataneee 
aapjaiLta  tfaa  baaaficiai  title.  A  plaintiff  who  obtaina  a.  Ibre- 
diMoae  ca&not  bain  aKWorae  position,  beeause  when  he  baeame  in 
equity AhevowBet^oCitbe  land  he  had  already  a  legal  estate^dawn  to 
AaitjtiBie^snaffJwrapafliad  by  ownership..  If  authority  were  needed, 
tbesa  eonriusians  fippear  to  ha  supported  by  that  of-  Lead  SL 
Leonasdscinritheioase'diafiQre  him,  alraady  reterred.  to :  IWisBSf^  v. 
Ftw.;(2)  Bs  thttig^.nofcwithBtandfng  the  doubts  expresasd  by 
Satteaos^  J.,  in  IXdb  vt.  WSUimnB  (3) — doubts  which,  speaking  hare 
ftr.aqfsel^  Lahouldahme  aharad  if  tite  point  had  be«i  opoa^— 

(1)^  51):  &  War.  11T;  (2)  a  D.  &  Wot.  116-120. 

(8)  &JljLSbJSL2»1. 
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1881        that,  although  the  conveyance  was  by  way  of  mortgage,  the  right 
Bmatb      ^  bring  an  action,  or  make  an  entry,  clearly  fell  within  the 
*•         2nd  section ;  but  he  also  thought  that  a  foredosare  suit  was  a  salt 
—       ^'  to  recover  the  land  "  within  the  meaning  of  that  statute  and  of 
a  P^D.     1  Vict,  c  28.    «  The  right,"  he  said,  "  to  file  a  biU  of  foredortire, 
LmdB^TM,  whether  the  plaintiffs*  mortgage  be  a  legal  or  an  equitable  one, 
^^'        jGftlls  within  the  24th  section  of  the  statute  8  &  4  Wm.  4^  c  27  and 
1  Vict.  c.  28 ;  and  the  time  is  governed  by  the  legal  right  of  the 
party  to  bring  an  action,  or,  if  he  have  not  the  l^al  estate^  by  the 
right  which  he  would  have  had  if  his  estate  had  been  a  legal 
instead  of  an  equitable  one.''    And  *'it  cannot  be  said  that  the 
suit  is  not  to  recover  the  land  as  it  is  already  vested  in  him,  £9r 
this  expression  would  be  strictly  accurate  where  the  mortgage  is  of 
the  equitable  estate ;  and,  where  the  mortgage  is  a  legal  one,  yet 
the  suit  is  in  effect  to  recover  or  obtain  the  equity  of  redemp- 
tion, which  is,  in  the  view  of  equity,  an  actual  estate  :*'  Wriwon  v. 

Viae.  (1) 

Lord  St.  Leonards  therefore  held,  that  a  mortgagee^  by  filings 
a  bill  for  foreclosure  within  the  time  limited  by  8«  24^  did  all  that 
was  necessary  to  prevent  the  bar  of  the  statute,  and  that  when  he 
obtained  the  usual  order  for  foreclosure  absolute  he  ^'recovered 
the:  land"  within  the  meaning  of  the  statute.  If  so,  how  could 
the  mortgagor  be  entitled,  a  day  or  a  year  afterwards,  to  refuse  to 
give  up  possession  on  the  ground  that  the  right  was  barred  by  the 
statute  ?  The  34th  section  says  that,  at  the  determination  of  iho 
period  limited  by  the  Act  to  any  person  for  bringing  any  aeticm  or 
suit,  dU  right  and  tide  of  such  person  to  the  land^  lor  the  recovery 
whereof  such  action  or  suit  might  have  been  brought  within  such 
period,  shall  he  extinguished.  If  the  period  limited  £Dr  bringing 
an  action  for  the  recovery  of  possession  ci  land  under  a  legal 
conveyance  by  way  of  mortgage  could  be  held  to  have  determined 
by  the  lapse  of  twenty  years  from  the  accruer  of  sudi  right  of 
action,  during  the  pendency  of  a  foredosure  suit  commenced  in 
due  time,  we  see  no  escape  from  the  conclusion  that  the  right. and 
title  of  the  mortgagee  to  the  land  would  be  thenceforth  extin^ 
guished ;  that  instead  of  the  equitable  estate  of  the  mori|;agor 
being  forfeited  to  the  mortgagee,  the  whole  right,  title,  estate,  and 

(1)  3  D.  &  War.  119, 120. 
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interest  of  the  mortgagee  would  be  transferred  to  the  mortgagor ;        I88I 
and  that  instead  of  an  order  for  foreclosure  absolute  being  after-      hbath 
wards  made,  all  farther  proceedings^  in  the  foreclosure  suit  ought       p^^ 
immediately  thereupon  to.  be  stayed.  - — 

To  state  such  a  consequence,  (if  it  logically  follows,  as  we  think     0.  P.  b. 
it  does),  is  of  course  to  disprove  the  premises.    The  defendant  who  Loit^s^me, 
is  barred  by  the  order  absolute  is  estopped  from  denying  that  the        ^^ 
right  and  title  thereby  adjudged  to  the  plaintiffs  became  vested  in 
them  by  virtue  of  that  order ;  or,  that  the  plaintifb  thereupon 
became  entitled  in  a  right  distinct  from  any  which  they  previously 
had  to  that  possession  which  he,  the  defendant,  had,  down  to  that 
time,  held,  not  by  wrong,  but  under  and  by  virtue  of  the  same 
right  and  title  which  is  so  transferred.    The  plainti£b  are  not 
barred  by  the  statute,  because  after  the  institution  of  the  Chancery 
suit  it  ceased  to  run  against  them ;  and  by  the  present  action  they 
are  seeking  to  enforce  that  right  of  possession  which  was  for  the 
first  time  given  to  them,  indefeasibly,  by  the  decree  absolute  for 
foreclosure  in  that  suit. 

We  are,  for  these  reasons,  of  opinion  that  the  appeal  must  be 
allowed,  and  that  judgment  must  be  entered  for  the  plaintiffs 
in  this  action. 

Ajfpeal  allowed. 

Solicitors  for  plaintiffs :  Bvdd^  Son^  dt  Brodie. 
Solicitors  for  defendant :  Ooombe  i&  WainwrigU.  , 
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March  5, 

REG.  V,  WILLSHIKE. 
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Bigamy — Duration  of  Life,  presumption  of — Conflicting  presumptions. 

In  1864  W.  married  A.  In  1868  he  was  charged  with  bigamy  in  marrying  B. 
in  1868,  his  wife  A.  being  then  alive,  and  was  on  such  charge  convicted.  In 
1879  he  married  C,  and  in  1880,  C.  being  then  alive,  he  married  D.  Afterwards, 
npon  a  charge  of  bigamy  in  marrying  D.,  C.  being  then  alive,  W.  was  oonvioted, 
it  being  held  by  the  presiding  judge  that  there  was  no  evidence  that  A.  was  alive 
when  W.  married  C,  or  that  the  marriage  with  C.  was  invalid  by  reason  of  A* 
being  then  alive : — 

Eeldf  by  the  Court  (Lord  Coleridge,  C.J.,  Lindley,  Hawkins,  Lopes,  and 
Bowen,  JJ.},  that  the  conviction  could  not  be  sustained,  as  the  question  should 
have  been  left  to  the  juiy  whether  upon  the  above  fieu^ts  A.  was  alive  or  not  when 
W.  married  C. 

Case  stated  by  Sir  W.  T.  Charley,  Q.C.y  the  Common  Serjeant 
of  the  City  of  London. 

The  prisoner  was  tried  before  me  at  the  Session  of  the  Central 
Criminal  Oonrt,  held  on  the  Slst  of  January  last. 

The  indictment  charged  that  he  married  Charlotte  G-eorgioa 
Layers  on  the  7th  of  September,  1879,  and  that  he  feloniously 
married  Edith  Maria  Miller  on  the  23rd  of  September,  1880,  his 
wife  Charlotte  Georgina  being  then  alive.  The  indictment  also 
charged  that  the  prisoner  had  been  previoosly  convicted  of  felony 
at  the  Central  Criminal  Conrt  in  the  month  of  Jone,  1868. 

A  marriage  between  the  prisoner  and  Charlotte  Georgina 
Lavers  on  the  7th  of  September,  1879,  and  a  subsequent  marriage 
between  the  prisoner  and  Edith  Maria  Miller  on  the  23rd  of 
September,  1880^  were  clearly  proved.  It  was  also  proved  that 
at  the  time  of  the  prisoner's  marriage  to  Edith  Maria  Miller  his 
alleged  wife  Charlotte  Georgina  was  alive. 

When  the  case  for  the  prosecution  was  concluded,  the  prisoner's 
counsel  asked  the  counsel  for  the  prosecution  to  call  a  witness 
whose  name  appeared  on  the  indictment,  but  the  counsel  for  the 
prosecution  declined  to  call  him.  The  prisoner's  counsel  then 
himself  called  the  witness,  who  produced  a  certificate  of  the 
previous  conviction  of  the  prisoner  for  felony  in  June,  1868.  The 
indictment  for  this  felony  and  caption  were  also  produced  in  court 
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by  the  proper  officer  at  the  instanoe  of  the  prisoner's  oonnsel.       I88i 
The  indictment  was  for  bigamy,  and  alleged  that  the  prisoner  tbb  Quzen~ 
married  Ellen  Earle  on  the  31st  of  March,  1864,  and  felonionsly    ^ij^^'gi^E. 

married  Ada  Mary  Snsan  Leslie  on  the  22nd  of  April,  1868,  his       

wife  EUen  Earle  being  then  alive. 

The  prisoner's  counsel  contended  that  he  had  proved  that  the 
prisoner  had  a  wife  living  in  Jane,  1868,  and  that  in  order  to 
oonvict  the  prisoner  on  the  present  indictment,  it  was  incumbent 
on  the  prosecution  to  shew  that  this  wife  was  dead  on  the  7th  of 
September,  1879^  when  the  prisoner  married  Charlotte  Greorgina 
Lavers.  Counsel  for  the  prosecution  contended  that  there  being 
no  presumption  of  law  that  Ellen  Earle  was  alive  on  the  7th  of 
September,  1879,  when  the  prisoner  married  Charlotte  Georgina 
Layers  (the  presumption,  if  any,  after  sev^n  years,  being,  indeed, 
the  other  way),  and  a  prim&  fiacie  case  of  bigamy  having  been 
clearly  proved  by  the  prosecution  on  the  present  indictment,  the 
onus  was  thrown  upon  the  prisoner  of  shewing  that  Ellen  Earle 
was  alive  on  the  7th  of  September,  1879,  when  the  prisoner 
married  Charlotte  Georgina  Lavers. 

I  held  that  the  burden  of  proof  was  on  the  prisoner.  No 
evidence  was  offered  by  the  prisoner's  counsel  that  Ellen  Earle 
was  alive  on  the  7th  of  September,  1879.  There  was  no  evidence 
that  the  alleged  marriage  of  the  prisoner  with  Ellen  Earle  was 
declared  void  or  dissolved  by  any  Court  of  competent  jurisdiction. 

The  prisoner  was  found  guilty.  He  was  then  arraigned  on  that 
part  of  the*  indictment  which  charged  the  previous  conviction  of 
felony  in  June,  1868,  and  pleaded  guilty.  I  respited  judgment. 
The  prisoner  remains  in  gaol. 

The  question  which  I  reserve  for  the  opinion  of  the  Court  far 
the  consideration  of  Crown  Cases  Eeserved  is :  "  Whether  the 
prisoner  has  been  properly  convicted  of  feloniously  marrying 
Edith  Maria  Miller,  his  wife  Charlotte  Georgina  being  then 
alive." 

Bibton^  for  the  prisoner.    It  is  for  the  prosecution  to  prove  that 

Charlotte  Lavers  was  the  lawful  wife  of  the  prisoner,  and  to  satisfy 

the  jury  of  the  death  of  the  prisoner's  first  wife  Ellen  Earle.  This 

they  failed  to  do. 

2  G  2  2 
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1881  [HAWEiNSy  J.    Why  should  it  be  presumed  that  the  prisoner 

TBBQuEEaT  committed  bigamy  in  marrying  Charlotte  Layers  ?    Is  not  inno- 
WiLiLiRE.   cence  to  be  presumed  ?1 
."T"_  Not  where,  as  here,  there  is  legal  evidence  to  the  contrary.    It 

is  proved  that  Ellen  Earle  was  alive  in  June,  1868,  and  there 
being  no  evidence  of  her  death  she  must  be  taken  to  be  still  alive* 
By  the  criminal  law  a  prisoner  must  be  acquitted  if  all  the  facts 
necessary  to  constitute  the  offence  are  not  proved  by  the  proseca- 
tioD.  There  was  nothing  in  this  case  to  alter  the  general  rule  and 
cast  the  burden  upon  the  prisoner  of  proving  his  innocence  of  the 
offence  charged. 

Poland  {Montagu  Williams^  with  him),  for  the  prosecution. 
There  was  a  clear  prima  facie  case  made  out  by  the  prosecution. 
The  prisoner  described  himself,  when  he  married  Charlotte  Lavers, 
as  a  '^bachelor,"  and  by  his  act  furnished  evidence  against  himself 
that  he  was  then  free  to  marry.  A  prim&  facie  case  thus  being 
made,  it  was  for  the  prisoner  to  displace  it  by  evidence.  The 
prisoner  only  shewed  that  in  1868  his  first  wife  Ellen  Earle  was 
living,  a  fact  which  is  equally  consistent  with  her  being  alive  or 
dead  in  1879.  Indeed  the  statute  as  to  bigamy  (24  &  25  Yict 
c.  100,  s.  57)  sanctions  a  presumption  that  a  person  not  heard  of 
for  seven  years  is  dead.  (1) 

The  marriage  with  Charlotte  Layers  cannot  be  held  invalid 
merely  because  eleven  years  before  the  time  of  such  marriage 
the  prisoner  had  a  wife  alive. 

[LoBD  CoLEBiDQE,  CJ.     The  learned  Common  Serjeant  did 
not  leave  the  question  to  the  jury  as  to  whether  Ellen  Earle 
.  was  'alive  or  decui  at  the  time  of  the  marriage  with  Charlotte 
Lavers. 

Hawkins,  J.  Ought  not  the  direction  to  the  jury  to  have  been 
that  it  was  proved  that  Ellen  Earle  was  alive  in  1868,  and  that 
there  was  no  further  evidence  upon  the  point  except  that  the 
prisoner  had  in  1879  presented  himself  to  be  married  as  one  free 
to  marry,  which  was,  in  effect,  a  representation  by  him  that  he 
was  legally  free  so  to  do ;  and  then  would  it  not  have  been  for  the 
jury  to  find  whether  Ellen  Earle  had  died  before  the  marriage 
with  Charlotte  Lavers  ?] 

(1)  Beg.  V.  LunUey,  Law  Kep.  1  0.  0.  R.  196, 199. 
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It  is  sabmitted  that,  in  sabstance,  that  was  the  conrse  adopted.       i88i 
The  facts  were  all  left  to  the  jury,  with  a  direction  that  under  the  ths  Qvw 
ciicnmstances  the  burden  of  proving  that  Ellen  Earle  was  alive    wjj^^gjjjg^ 
in  1879  was  on  her  husband,  the  prisoner. 

[LoBD  Coleridge  also  called  attention  to  Doe  d.  Knight  v. 
Nepean.  (1)] 

LoBD  C!oLEBiDQE,  C. J,  I  am  of  opinion  that  this  conviction 
cannot  be  sustained.  The  facts  are  short  and  are  clearly  stated  in 
the  case.  There  was  a  marriage,  admitted  to  be. valid,  contracted 
by  the  prisoner  in  1864 ;  there  was  evidence  that  the  woman  then 
married  to  the  prisoner  was  alive  in  1868.  In  1879,  the  prisoner 
went  through  the  ceremony  of  marriage  with  another  woman.  It 
is  said,  and  I  think  rightly,  that  there  is  a  presumption  in  favour 
of  the  validity  of  this  latter  marriage,  but  the  prisoner  shewed 
that  there  was  a  valid  marriage  in  1864,  and  that  the  woman  he 
then  married  was  alive  in  1868.  He  thus  set  up  the  existence  of  a 
life  in  1868,  which,  in  the  absence  of  any  evidence  to  the  contrary 
will  be  presumed  to  have  continued  to  1879.  It  is  urged,  in 
effect,  that  the  presumption  in  favour  of  innocence,  a  presump- 
tion which  goes  to  establish  the  validity  of  the  marriage  of 
1879,  rebuts  the  presumptioti  in  favour  of  the  duration  of  life.  It 
is  sufficient  to  raise  a  question  of  fact  for  the  jury  to  determine. 
It  was  for  the  jury  to  decide  whether  the  man  told  and  acted  a 
falsehood  for  the  purpose  of  marrying  in  1879,  or  whether  his 
real  wife  was  then  dead.  The  Common  Serjeant  did  not  leave 
the  question  to  the  jury,  bi^t  on  these  conflicting  presumptions 
held,  that  the  burden  of  proof  was  on  the  prisoner,  who  was 
bound  to  adduce  other  or  further  evidence  of  the  existence  of 
his  wife  in  1879;  thus  withdrawing  from  the  jury  the  deter- 
mination of  the  fact  from  these  conflicting  presumptions.  I 
am  clearly  of  opinion  that  in  this  the  learned  common  Serjeant 
went  beyond  the  rules  of  law.  The  prisoner  was  only  bound  to 
set  up  the  life ;  it  was  for  the  prosecution  to  prove  his  guilt. 

LiKDLEV,  J.    I  am  of  the  same  opinion.    The  bigamy  charged 
was  marrying  Edith  Miller  in  1880 ;  Charlotte  Lavers,  whom  he 

(1)  5  B.  &  Ad.  88;  2  M.  &  W.  894. 
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1881  married  in  1879,  being  then  alive.  It  was  contended  that 
Tbm  Qubw  Charlotte  Layers  was  not  his  wife ;  because  another  woman  hiB 
iir.,.^^„.  wife  was  livinfi:  when  he  married  Layers.  Was  such  other  womaa 
then  living  ?  There  was  evidence  both  ways.  This  evidence  was 
not  left  to  the  jury,  consequently  the  conviction  cannot  stand. 

Hawkins,  J.  This  case  depended  on  a  question  of  fact, 
whether  Ellen  Earle  was  alive  on  the  7th  of  September,  1879,  or 
not.  If  she  was  alive,  the  prisoner  was  entitled  to  be  acquitted, 
if  she  was  dead,  he  was  rightly  convicted.  There  was  proof  that 
Ellen  was  alive  in  1868 ;  there  was  presumption  that  her  life  con- 
tinued. The  only  evidence  to  the  contrary  was,  that  the  prisoner 
presented  himself  as  a  bachelor  to  be  married  in  1879.  Whether 
that  would  have  satisfied  the  jury  that  his  former  wife  was  then 
dead  was  a  question  for  them  to  decide,  but  it  was  not  left  to 
them  for  decision. 

LoFES,  J.  The  conviction  cannot  be  sustained.  There  was 
evidence  both  ways  upon  the  question  of  the  life  of  Ellen  Earle 
upon  the  7th  of  September,  1879,  which  should  have  been  left  to 
the  jury. 

BowEN,  J.    I  am  of  the  same  opinion. 

Conviction  quashed. 
Solicitor  for  prosecution :  The  SoUcHor  to  the  Treasury. 
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SMALLEY  AND  Akothbb  v.  HARDINGE.  1881 

Momh  8. 
lAindlord  and  Tenant — Bankruptcy  of  Lessee  after  granting  Sub-lease — DtS' 

daimer  hy  Lessee's  Trustee  of  Lessee^s  Interest  in  Premises — Bankruptcy      Q*  B.  D. 

Act,  1869,  SB.  23, 125. 

When  a  lessee  sub-lets  and  afterwards  becomes  bankrupt,  and  his  trustee, 
under  s.  23  of  the  Bankruptcy  Act,  1869,  and  under  an  order  of  the  Court  of 
Bankruptcy,  disclaims  the  lessee's  interest  in  the  premises,  the  lessor  is  entitled 
to  eject  the  sub-tenants 

Lessee  for  a  term  of  years  by  deed  demised  part  of  the  premises  for  a  shorter 
term,  and  the  sub-lessee  entered  into  possession.  The  lessee  afterwards  liquidated 
by  arrangement  under  the  Bankruptcy  Act,  1869,  and  his  trustee,  under  an  order 
of  the  Court  of  Bankruptcy,  disclaimed  the  lessee's  interest  in  the  premises. 
Notice  of  the  application  to  the  Court  for  leave  to.  disclaim  was  given  to  the 
sub-lessee  within  a  reasonable  time  before  the  order  was  made.  The  lessor 
having  brought  an  action  to  recover  posaession  of  the  part  of  the  premises 
demised  to  the  sub-lessee  as  from  the  date  of  the  appointment  of  the  trustee  >— 

Hdd,  by  Mathew,  J.,  that  the  lessor  was  entitled  to  recover  possession. 

Taylor  v.  QHlott  (Law  Rep,  20  Eq.  682)  followed. 

Statement  of  claim. 

1.  The  plaintiffs  are  the  owners  of  90,  New  Bond  Street, 
Middlesex. 

2.  By  lease  of  the  30th  of  December,  1870,  the  plaintiff  Smalley 
demised  the  premises  to  Jones  for  sixty-one  years  from  1868,  at  a 
certain  rent,  with  a  coyesant  by  Jones  against  assignment  of  the 
whole  or  part  without  Smalley's  licence. 

3.  By  lease  of  the  19th  of  May,  1871,  Jones  demised  to  Gardner, 
without  Smalley's  licence,  part  of  the  premises  for  twenty-one 
years  from  1870,  at  a  certain  rest. 

4.  By  a  subsequent  deed  Gardner  assigned  to  the  defendant, 
without  Smalley's  licence,  all  his  interest  in  the  lease  of  the 
19th  of  May,  1871,  and  the  premises  thereby  demised,  and  the 
defendant  thereupon  entered  and  is  still  in  possession.  The 
plainti£b  require  the  production  at  the  hearing  of  the  lease  of 
the  19th  of  May,  1871,  and  the  assignment,  and  crave  leave  to 
refer  to  them  and  to  the  lease  of  the  30th  of  December,  1870. 

5.  In  December,  1879,  Jones  filed  a  petition  in  the  London 
Bankruptcy  Court;  a  resolution  for  liquidation  by  arrangement 
was  afterwards  passed  and  registered,  and  a  trustee  appointed  on 
the  23rd  of  January,  1880. 
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6.  On  the  29th  of  April,  1880,  the  trustee  applied  to  the 
Bankraptcy  Court  for  leave  to  disclaim  Jones'  interest  in  90,  New 
Bond  Street ;  and  by  an  order  of  the  Court  dated  the  3rd  of  June, 
1880,  leave  was  given  to  the  trustee  to  disclaim  such  interest 

7.  Shortly  after  the  making  of  the  application  the  defendant 
received  notice  thereof^  and  within  a  reasonable  time  before  the 
3rd  of  June,  1880,  the  defendant  received  notice  that  the  appli- 
cation would  be  heard  and  disposed  of  by  the  Court  on  the  3rd 
of  June* 

8.  On  the  14th  of  July,  1880,  the  trustee,  under  and  by  virtue 
of  the  said  order,  by  writiog  under  his  hand,  duly  disclaimed  the 
interest  of  Jones  in  and  to  the  premises,  90,  New  Bond  Street, 
demised  to  Jones  by  the  lease  of  the  30th  of  December,  1870. 

9.  Alternatively,  the  plaintiffs  repeat  all  the  above  allegations, 
and  say  that  shortly  after  the  execution  of  the  disclaimer  they 
gave  the  defendant  notice  thereof,  and  of  all  the  circumstances 
mentioned  in  the  5th,  6th,  and  8th  paragraphs,  and  required  him 
to  give  them,  within  a  reasonable  time,  possession  of  the  premises 
assigned  to  him  by  Gardner,  but  the  defendant  refused  to  give  up 
possession  within  a  reasonable  time,  or  at  all,  and  the  reasonable 
time  elapsed  long  before  this  action. 

Claim — 1.  Possession  of  the  premises  assigned  to  the  defendant 
by  Gardner. 

2.  Mesne  profits  from  the  23rd  of  January,  1880,  to  the  day  of 
recovering  possession. 

Demurrer  to  the  claim. 


March  7.     Warminffton,  for  the  defendant.    A  disclaimer  under 
s.  23  of  the  Bankruptcy  Act,  1869  (1),  affects  only  the  rights  and 


(1)  Sect  23.  **  When  any  property 
of  the  bankrapt  acquired  by  the 
trustee  under  this  Act  consists  of  land 
of  any  tenure  burdened  with  onerous 
covenants,  of  unn^arketable  shares  in 
companies,  of  unprofitable  contracts, 
or  of  any  other  property  that  is  un- 
saleable or  not  readily  saleable  by 
reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any 
onerous  act,  or  to  the  payment  of 


any  sxmi  of  money,  the  trustee,  not- 
withstanding he  has  endeavoured  to 
sell,  or  has  taken  possession  of  such 
property  or  exercised  any  act  of  owner- 
ship in  relation  thereto,  may,  by 
writing  under  his  hand,  disclaim  such 
property^  and  upon  the  execution  of 
such  disclaimer  the  property  disclaimed 
shall,  if  the  same  is  a  contract,  be 
deemed  to  be  determined  from  the 
date  of  the  order  of  adjudication ;  and 
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liabilities  of  lessor  and  lessee,  and  of  the  trustee.  It  cannot  affect 
legal  rights  created  before  the  bankruptcy.  The  words  ''shaU 
if  the  same  is  a  lease  be  deemed  to  have  been  surrendered  "  mean 
that  it  shall  be  as  if  there  had  been  a  yoluntetry  surrender  to  the 
lessor,  who  on  a :  voluntary  surrender  takes  subject  to  the  rights 
of  the  sub-lessee,  and  can  sue  him  upon  the  covenants  in  the 
sab-lease.  The  disclaimer  here  is  not  of  the  premises  or  the 
property,  but  only  of  the  lessee's  interest,  and  thus  leaves 
untouched  the  rights  of  the  sub-lessee. 

Arthur  CharleSj  QXf.  (Moorsom,  with  him),  for  the  plaintiffs. 
Upon  the  execution  of  the  disclaimer  the  plaintiffs  became 
entitled  to  recover  possession  as  from  the  date  of  the  trustee's 
appomtment. 

[Mathew,  J.  It  sounds  rather  alarming  to  say  that  where  a 
freeholder  leases  for  building  purposes,  and  the  lessee  builds  and 
becomes  bankrupt,  and  his  trustee  disclaims,  the  freeholder  can 
eject  all  the  tenants  of  the  houses,  and  recover  the  land  with  all 
its  improvements.] 

In  such  a  case  the  trustee  should  not  and  would  not  disclaim. 
The  creditors  would  not  allow  him,  because  the  lease  would  be  a 
valuable  property.  If,  however,  the  trustee  desires  to  disclaim, 
any  sub-lessee  can,  by  indemnifying  the  trustee  for  the  short  period 
during  which  the  lease  is  vested  in  him,  obtain  an  assignment. 
If  the  sub-lessee  makes  application,  the  Court  will  compel  the 
trustee  to  assign  on  these  terms,  and  will  not  allow  him  to 
disclaim.    This  was  done  in  the  case  of  an  equitable  mortgagee 
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SXALLVT 
V, 

Habdinok. 
Q.  B.  D. 


if  the  same  ia  a  lease,  be  deemed  to 
hxve  been  surrendered  on  the  same 
date;  and  if  the  same  be  shares  in 
any  company,  be  deemed  to  be  for- 
feited from  that  date ;  and  if  any  other 
species  of  property,  it  shall  revert  to 
the  person  entitled  on  the  determi- 
nation of  the  estate  or  interest  of  the 
bankrupt;  but  if  there  shall  be  no 
person  in  existence  so  entitled,  then  in 
no  case  shall  any  estate  or  interest 
therein  remain  in  the  bankrupt. 
**  Any  person  interested  in  any  dis^ 


claimed  property  may  apply  to  the 
Court,  and  the  Court  may,  upon  such 
application,  order  possession  of  the 
disclaimed  property  to  be  delivered  up 
to  him,  or  make  such  other  order  as  to 
the  possession  thereof  as  may  be  just. 

*«Any  person  injured  by  the  opera- 
tion of  this  section  shall  be  deemed  a 
creditor  of  the  bankrupt  to  the  extent 
of  such  injury,  and  may  accordingly 
prove  the  same  as  a  debt  under  the 
bankruptcy." 


Q.B.  D. 


374  QUEEN'S  BENCH,  C,  P.,  AND  EX  DIVISIONS.     VOL.  VI. 

1B81       of  the  lease :  Ex  parts  Buxton,  In  re  Miiller.  (1)    The  expresrions 
Smallbx  "  of  James,  L.J.,  there  imply  that  a  disclaimer  woald  affect  the 
Habdiko*.    equitable  mortgagee ;  and  in  Ex  parte  Ditton,  In  re  Woods  (2) 
the  Conrt  of  Appeal  held  that  after  the  execution  of  a  disclaimer 
by  the  lessee's  trustee,  with  the  leave  of  the  Bankruptcy  Court, 
the  lessor's  title  to  the  property  was  complete,  and  the  rights 
of  an  equitable  mortgagee  of  the  lease  extinguished.     K  the 
defendant's  contention  is  correct,  the  plaintiffs  have  no  right  to 
the  land,  for  that  is  in  the  possession  of  the  sublessee,  nor  to  the 
rent,  for  that  is  gone  with  the  disclaimed  lease,  nor  to  enforce 
the  covenants,  for  the  same  reason.    They  could  not  even  sue  the 
sub-lessee  upon  the  covenants  in  the  sub4ease,  for  the  assignee  of 
a  reversion  can  only  sue  when  he  voluntarily  accepts  the  reversion, 
which^  is  not  the  case  here.    But  if  they  could,  the  covenants  in 
the  sub-lease  and  the  rent  reserved  differ  materially  from  those 
in  the  lease,  and  it  would  be  very  unjust  to  force  upon  the  plaintiffs 
terms  they  object  to  and  a  tenant  they  do  not  want.    The  lessee 
might  have  taken  a  large  premium  and  granted  a  sub-lease  at  a 
peppercorn  without  covenants.    This  question  was  decided  in  the 
plaintiffs'  favour  in  Taylor  v.  QHlott  (3),  where  the  lessee  having 
let  a  sub-tenant  into  possession  under  an  agreement  for  a  lease^ 
liquidated,  and  his  trustee  disclaimed.    The  lessor  having  brought 
ejectment  against  the  sub-tenant.  Hall,  V.C,  refused  to  restrain 
the  ejectment,  or  to  compel  the  lessor  to  grant' a  lease  to  the  sub- 
tenant upon  the  terms  of  the  agreement,  and  pointed  out  the 
distinction  between  a  disclaimer  and  a  voluntary  surrender.    If 
the  sub-lessee  is  injured  he  can  prove  against  the  estate  under 
the  last  clause  of  s.  23  and  s.  31. 

Warmington,  in  reply.  A  lessor  to  whom  a  lease  has  been 
surrendered  can  sue  the  sub-lessee  upon  the  covenants  in  the 
sub-lease :  8  &  9  Vict.  o.  106,  s.  9 ;  and  if  he  is  damnified,  can- 
prove  against  the  estate  under  s.  31  of  the  Bankruptcy  Act  In 
Ex  parte  DiUon  (2)  there  was  no  judgment  of  the  Court  Taylor 
V.  QtUott  (3)  was  an  attempt  by  a  strange  to  foist  on  the  lessor  a 
new  contract  The  sub-tenant  should  have  asked  for  a  lease  on 
the  terms  of  the  original  lease.    The  present  defendant  is  in 

(1)  15  Cb.  D.  289.  (2)  3  Gh.  D.  469. 

(3)  Law  Rep.  20  £q.  682. 
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possession  under  a  legal  estate,  and  that  gives  him  an  advantage        1881 

over  the  tenant  in  Taylor  v.  OiUoU.  (1)  skallet 

Cur.  adv.  vult.  «• 

Habdikob. 

March  8.  Mathew,  J.  The  question  in  this  case  turns  upon  Q.  B.  D. 
the  constrnction  of  the  23rd  section  of  the  Bankruptcy  Act  of 
1869,  and  is.  What  is  the  effect  of  a  disclaimer,  by  a  trustee  in 
bankruptcy  of  a  lease  made  to  a  bankrupt,  on  the  sub-leases 
made  by  him  before  bankruptcy  of  the  premises  contained  in  the 
original  lease?  Mr.  Charles  contended,  on  the  authority  of 
Taylor  y.  QiUoU  (1),  that  the  disclaimer  put  an  end  to  the  lease 
and  the  sub-leases  which  the  bankrupt  had  created.  It  seems  to 
me  that  the  reasoning  of  the  yice-Ghancellor  is  applicable  to  the 
present  case,  and  that  the  plaintiffs  are  entitled  to  rely  upon  the 
judgment  as  a  decision  in  their  favour.  It  was  argued  by  the 
learned  counsel  for  the  defendant  that  the  sub-lease  here  is  a  legal 
interest,  while  in  Taylor  y.  CftUbU  (1)  the  subordinate  interest  was 
equitable.  This,  it  was  argued,  made  all  the  difference ;  but  I 
think  it  makes  no  difference.  The  argument  from  hardship  is 
available  upon  either  contention ;  but  I  do  not  think  it  unreason-^ 
able  to  suppose  that  the  legislature  intended  to  solve  the  difficul- 
ties, occasioned  by  the  bankruptcy  of  a  lessee,  by  providing  means 
for  terminating  the  lease,  while  the  Court  of  Bankruptcy  is 
provided  with  the  means  of  protecting  the  interests  derived  from 
the  lessee. 

Whether  or  not  the  Court  of  Bankruptcy  has  power  to  administer 
relief  in  this  case  under  s.  23  I  express  no  opinion. 

Judgment  for  (he  plainUffB. 

Solicitors  for  plaintiffs :  Walters^  DevereU,  &  Walters. 
Solicitor  for  defendant :  W.  K  Herbert. 

(1)  Law  Hep.  20  Eq.  682. 


376  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.     VOL.  VT. 


Iggl  [IN  THE  COURT  OF  APPEAL.] 

•Tan.  29. 

THE  REVEREND  THOMAS  PELHAM  DALE'S  CASE. 

^B^a  THE  REVEREND  R.  W.  ENRAGHT'S  CASE. 

Fublic  Warship  Regulation  Act,  1874  (37  <fe  38  Vict.  c.  85),  m.  7,  9, 13, 16,  19 — 
Significavitf  Power  to  issucy  for  Contempt — Requisition^  Monition,  and 
Inhibition,  Form  of— Absence  of  Statements  shewing  Jurisdiction — Forms 
given  by  Rides  and  Orders  of  1875,  1879,  of  Statutory  Authority—**  Rules 
regtdating  Procedure^  includes  Forms  of  Prooeedings^l27th  Canon  not 
binding  on  Official ^Prindpal  appointed  by  Public  Worship  Regulation  Act, 
ISl^  — Style  of  Judge  under  Public  Worship  Regulation  Act,  1874  — 
Requirement  as  to  place  of  hearing  Cause — Wrii  de  Contumace  Capiendo 
issued  in  Vacation  and  not  brought  into  Court — Petty  Bag  Act,  12  A 13  Vici^ 
c.  109,  8.  26. 

A  zepresentation  under  the  Public  Worship  Regulation  Act,  1874,  was  made  in 
July,  1878,  by  the  churchwardens  of  a  parish  to  the  Vishop  of  the  diocese,  com- 
plaining of  the  incumbent  for  certain  illegal  practices  in  the  conduct  of  divine 
worship.  The  bishop  and  archbishop  being  alternate  patrons  of  the  benefice,  the 
bishop  of  the  diocese  of  E.  was  appointed  to  act  in  the  place  of  such  bishop  and 
archbishop  in  the  matter  of  the  representation  under  the  16th  section  of  the 
above  mentioned  Act.  The  Bishop  of  E.  having  considered  the  representation  sent  a 
requisition  to  the  judge  under  the  Public  Worship  Regulation  Act^  1874,  requiring 
him  to  hear  the  case  in  London  or  Westminster,  or  within  the  diocese.  The 
requisition  followed  as  nearly  as  possible  the  form  given  by  the  rules  and  orders 
of  1875,  issued  under  the  Public  Worship  Regulation  Act,  1874.  It  did  not  state 
that  a  copy  of  the  representation  had  been  sent  to  the  party  complained  of,  or  that 
the  parties  had  been  required  to  state  whether  they  would  submit  to  the  directions 
of  the  bishop  touching  the  matter  of  the  representation,  as  provided  for  by  s.  9  of 
the  Public  Worship  Regulation  Act,  1874.  It  stated,  however,  that  the  parties 
had  not  stated  within  the  prescribed  time  that  they  were  willing  to  submit  to 
the  directions  of  the  bishop  :— 

Hdd,  by  the  Queen's  Bench  Division,  that  the  requisition  under  the  9th  section 
of  the  Public  Worship  Regulation  Act  must  name  the  limits  within  which,  under 
the  section,  the  hearing  is  to  take  place,  but  need  not  name  the  particular  place 
within  such  limits — that  the  requisition  made  by  the  Bishop  of  E.  was  valid, 
and  that  the  form  of  it  was  sufBcient  on  the  following  grounds,  first,  that  it  suffi- 
ciently shewed  by  necessary  implication  that  the  parties  had  been  required  to  state 
whether  they  were  willing  to  submit  to  the  directions  of  the  bishop ;  secondly, 
that  it  was  not  competent  to  the  party  complained  of  to  object  to  the  form  of 
the  requisition  to  the  judge  if  all  the  facts  essential  to  the  jurisdiction  in  truth 
existed;  and,  thirdly,  that  the  requisition  was  in  substantial  accordance  with 
the  form  given  by  the  rules  and  orders.  This  decision  was  not  questioned  on 
appeaL 

The  judge  under  the  Public  Worship  Regulation  Act  proceeded  to  hear  the 
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matter  of  the  above  mentioned  representatioD,  and  issued  a  monition  commanding        188I 

the  incombent  complained  of  to  abstain  from  certain  practices  which  he  pronounced ; 

unlawful.    The  incumbent  disregarded  such  monition,  and  continued  the  said     ^^^i^Asi. 
practices,  whereupon  the  judge   issued  an  inhibition  inhibiting  the  incumbent     Ehraobt^s 
from  the  performance  of  divine  service  and  the  exercise  of  the  cure  of  souls        Oasi. 
'within  the  diocese  for  three  months,  and  thereafter  until  the  inhibition  should  be       rQ  *\ 
relaxed.    The  monition  issued  while  the  rules  and  orders  of  1875  (1  P.  &  D.  1)      Q.  B.  D. 
were  in  force,  but  the  inhibition  issued  after  the  amended  rules  of  1879  (4  P. 
&  D.  250)  had  come  into  force.    In  the  monition  the  judge  was  styled  the  official 
principal  of  the  Arches  Court  of  Canterbury  (he  having  become  such  official  prin- 
cipal under  the  7th  section  of  the  Act  upon  the  resignation  of  the  previous  official 
principal),  but  except  in  this  respect  the  monition  exactly  followed  the  form 
given  by  the  rules  and  orders  of  1875.    The  inhibition  exactly  followed  the  form 
given  by  the  rules  and  orders  of  1879  :— 

ITeU,  by  the  Queen's  Bench  Division,  that,  assuming  an  official  principal  of  the 
Ardies  Court  of  Canterbury  to  be  within  the  127th  of  the  canons  of  1603, 1604, 
the  judge  under  the  Public  Worship  Regulation  Act,  1874,  was  constituted  by 
the  7th  section  of  that  Act  upon  the  happening  of  a  vacancy  ex  officio  official 
principal  of  the  Arches  Court  of  Canterbury,  without  any  obligation  to  take  the 
oaths  and  subscribe  the  articles  as  required  by  that  canon.  This  decision  was 
not  questioned  on  appeal : 

Beldf  also,  by  the  Queen's  Bench  Division,  that  the  judge  was  rightly  described 
in  the  monition  as  official  principal  of  the  Arches  Court  of  Canterbury  without 
setting  forth  how  he  became  such  official  principaL  This  was  not  questioned  on 
appeal: 

Held,  by  the  Queen's  Bench  Division  and  by  the  Court  of  Appeal,  that  the 
power  given  by  the  Public  Worship  Regulation  Act,  1874,  s.  19,  to  make  rules 
and  orders  regulating  the  procedure  under  the  Act,  includes  the  power  to  make 
forms,  and  that  consequently  the  forms  given  by  the  rules  and  orders  of  1875  and 
1879  are  of  statutory  authority,  and  the  monition  and  inhibition,  whether  they 
would  have  otherwise  sufficiently  shewn  jurisdiction  or  not,  were  valid  as  being 
in  accordance  with  the  forms  so  given* 

The  incumbent  disregarded  the  inhibition,  and  continued  to  exercise  the  cure 
of  souls.  The  judge  then  issued  a  significavit  against  him  for  contempt.  A 
writ  de  oontumace  capiendo  was  thereupon  issued  from  the  Petty  Bag  Office  on 
the  29th  of  October,  and  recorded  in  the  Queen's  Bench  on  the  following  day  (the 
Court  not  being  then  sitting),  and  delivered  to  the  sheriff.  Under  this  writ  the 
incumbent  was  arrested  and  lodged  in  prison : — 

BMf  by  the  Queen's  Bench  Division  and  by  the  Court  of  Appeal,  that  the 
judge  under  the  Public  Worship  Regulation  Act,  1874,  is  not  the  judge  of  a  new 
ooart  constituted  by  the  Act,  but  is  the  official  principal  of  the  old  Court  of 
Arches,  and  has  all  the  old  powers  of  that  Court,  including  the  power  of 
signifying  for  contempt  if  his  orders  are  disobeyed,  and  that  as  the  Act  does 
not  contain  any  special  power  of  enforcing  an  inhibition  issued  under  it,  such 
inhibition  can  be  enforced  by  significavit  under  63  G^.  3,  e.  327 : 

Beldf  by  the  Queen's  Bench  Division,  that  the  provisions  of  5  Eliz.  c.  23,  s.  2, 
incorporated  by  53  Geo.  3,  c.  127,  s.  1,  that  the  writ  de  contumace  capiendo, 
when  brought  into  the  Court  of  Queen's  Bench,  should  there,  in  the  presence  of 
the  justices,  be  opened  and  delivered  of  record  to  the  sheriff,  were  impliedly 
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1881         repealed  hy  the  26th  section  of  the  Petty  Bag  Aet>  12  &  13  Vict  c.  109,  and 
TiAiVtt  r.A^  ^^"^  "®*  revived  by  the  repeal  of  that  flection  by  38  &  39  Vict.  c.  66  and  42  Sc  43 
_..         Vict.  c.  69 ;  that  the  writ  was  effectual,  and  that  the  incumbent  was  lawfully 
Enbaoht^    arrested  under  it : 

^™'  Hddy  on  appeal,  that  though  the  Petty  Bag  Act  authorized  the  issuing  of  the 

(0.  A.)       "^^^  ^  vacation,  it  did  not  repeal  the  enactment  that  the  writ  should  be  opened 

Q.  B.  D.      in  the  Queen's  Bench  in  the  presence  of  the  justices,  and  that  as  it  bad  only  been 

brought  into  the  Grown  Office  at  a  time  when  the  judges  were  not  sitting,  the 

requisitions  of  53  Geo.  3,  c.  127,  had  not  been  complied  with,  and  the  incumbent 

was  entitled  to  be  discharged  from  custody. 

A  monition  commanded  an  incumbent,  inter  alia,  to  abstain  from  wearing  in 
the  administration  of  the  Holy  Communion  the  vestments  known  as  an  alb,  a 
chasuble,  and  a  biretta,  and  from  all  practices,  acts,  matters,  and  things  of  the 
same  or  a  like  nature  to  those  thereinbefore  particularly  set  forth,  or  any  of  them, 
or  from  unlawfully  permitting  the  same,  or  any  of  them.  The  inhibition  stated 
that  the  iucumbent  had  failed  to  obey  the  monition  in  regard  to  the  matters 
therein  mentioued,  and  proceeded  to  specify  various  acts,  most  of  which  were 
expressly  forbidden  by  the  monition,  and  also  that  the  incumbent  had  permitted 
his  curate  to  wear  at  the  Communion  Service  certain  unlawful  ecclesiastical  vest- 
ments, to  wit  a  biretta  and  a  stole,  and  it  inhibited  him  from  officiating  for  three 
months,  and  thereafter  until  the  inhibition  should  be  relaxed  :-^ 

Eddy  that  it  was  within  the  jurisdiction  of  the  judge  to  decide  whether  the 
wearing  a  stole  was  not  an  unlawful  act  of  the  same  or  a  like  nature  to  those 
mentioned  in  the  monition ;  that  if  he  had  decided  wrongly  the  case  was  one  for 
appeal,  and  that  even  if  the  Act  gave  no  appeal  in  such  a  case,  that  was  no  ground 
for  saying  that  the  judge  had  exceeded  his  jurisdiction.  A  prohibition  to  restrain 
proceedings  on  the  inhibition  was  therefore  refused. 

Whether  the  including  among  the  grounds  of  the  inhibition  an  act  not  pro- 
hibited  by  the  monition  along  with  acts  which  were  so  prohibited  wotild  make 
the  inhibition  invalid — qusnre. 

In  this  case  a  writ  of  habeas  corpus  to  bring  up  the  body  of  the 
Bey.  Thomas  Felham  Dale  from  HoUoway  Gaol,  had  been  issued 
under  the  following  circumstances : — 

The  BeV.  Thomas  Pelham  Dale  was  the  Bector  of  the  united 
parishes  of  fet.  Vedast,  otherwise  Foster  and  St.  Michael  le  Queme, 
in  the  city  of  London,  of  which  living  the  Bishop  of  London  and 
the  Archbishop  of  Canterbury  were  alternate  patrons. 

On  the  ^Sth  of  July,  1878,  a  representation  was  made  under 
the  Public  Worship  Begulation  Act,  1874,  by  certain  persons 
being  churchwardens  of  the  parishes  of  St.  Vedast  and  St.  Michael 
le  Queme  to  the  Bishop  of  London,  complaining  of  Mr.  Dale  in 
respect  of  certain  alleged  unlawful  practices  in  the  conduct  of 
divine  worship. 

In  consequence  of  the  Bishop  of  London  and  the  Archbishop  of 
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Canterbury  being  alternate  patrons  of  the  liying^  and  therefore        issi 
unable  through  interest  to  Jict  in  the  matter  of  the  representation^  Dam's  Oasb. 
'the  Bishop  of  Exeter  was  appointed  under  her  Majesty's  sign    ^  , 

manual  to  act  in  the  place  of  the  Archbishop  and  the  Bishop  of       Oasb. 
Xiondon,  and  of  each  or  either  of  them,  in  all  matters  arising      (o.  a.) 
thereafter  in  relation  to  the  said  representation.     On  the  13th  of     ^'  ^'  ^' 
September,  1878,  the  Bishop  of  Exeter  issued  a  requisition  to 
Xiord  Penzance,  the  judge  under  the  Public  Worship  Begulation 
Act»  in  the  following  terms : — ^'  Frederick,  by  divine  permission 
Bishop  of  Exeter,  acting  in  the  place  of  Archibald  CampbeU,  by 
di?ine  permission  Archbishop  of  Canterbury,  to  the  Bight  Hon. 
James  Plaisted,  Baron  Penzance,  a  judge  of  the  Provincial  Court 
of  Canterbury,  greeting.    Whereas  a  representation  has  been  made 
to  the  right  reverend  father  in  God,  John,  Lord  Bishop  of  London, 
by  John  Clifford  Serjeant,  Bobert  George  Morley,  James  Horwood, 
and  George  Bobert  Bengough,  in  pursuance  of  the  provisions  of 
the  Public  Worship  Begulation  Act»   1874,  in  which  the  Bev. 
Thomas  Pelham  Dale,  clerk,  rector  of  the  united  parishes  of  St. 
Vedast,  otherwise  Foster  and  St.  Michael  le  Querne,  in  the  city  and 
diocese  of  London,  is^the  person  complained  of,  and  such  represen- 
tation has  been  transmitted  to  the  said  archbishop  :  and  whereas, 
in  pursuance  of  the  provisions  of  the  said  Act,  we,  Frederick,  Lord 
Bishop  of  Exeter,  were  by  an  instrument  bearing  date  the  24th  day 
of  July,  1878,  under  the  sign  manual  of  her  most  gracious  Majesty 
Queen  Victoria,  appointed  to  act  in  the  place  of  the  said  John, 
Lord  Bishop  of  London,  and  the  said  Archibald  Campbell,  Lord 
Archbishop  of  Canterbury,  and  each  or  either  of  them,  in  all 
matters  thereafter  arising  in  relation  to  the  said  representation : 
and  whereas  the  said  John  Clifford  Serjeant,  Bobert  George 
Morley,  James  Horwood,  Bobert  Bengough,  and  Thomas  Pelham 
Dale  have  not  within  the  time  prescribed  by  the  said  Act  stated 
their  willingness  to  submit  to  our  direction  touching  the  matter 
of  the  said  representation,  and  we  have  signified  such  failure  to  the 
said  archbishop :  Now  we,  Frederick,  Bishop  of  Exeter,  acting  in 
the  place  of  the  archbishop  aforesaid,  do  hereby  require  you  the 
judge  aforesaid  to  hear  and  determine  the  matter  of  the  said 
representation  at  any  place  in  London  or  Westminster  or  within 
the  said  diocese  of  London  as  you  may  think  fit." 
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1881  Notice  of  the  time  and  place  of  hearing  of  the  matters  of  the 

Dale's  Case!  ^^^  representation,  as  also  of  all  the  subsequent  proceedings  after 

_""■  .     mentioned^  was  duly  given  to  the  Rev.  Mr.  Dale,  but  he  did 

Case.       not  appear  at  the  hearing  or  at  any  sabsequent  stage  of  the 

(C.  A.)      proceedings. 

Q.  B.  D.  rj^^  matters  of  the  said  representation  were  heard  and  deter- 
mined by  Lord  Penzance,  and  he  pronoanced  that  Mr.  Dale  had 
been  guilty  of  offences  against  the  laws  of  the  church  in  respect  of 
certain  of  the  matters  complained  of.  Lord  Penzance  thereupon 
issued  a  monition  commanding  Mr.  Dale  to  abstain  from  certain 
practices  and  matters  therein  specified.  The  monition,  which  was 
issued  on  the  2lst  of  February,  1879,  and  sealed  with  the  seal  of 
the  Arches  Court  of  Canterbury,  followed  the  form  of  monition 
given  by  the  rules  and  orders  issued  under  the  Public  Worship 
Begulation  Act,  1874,  and  approved  by  order  in  council,  dated  the 
28th  of  June,  1875  (1),  except  that  instead  of  describing  Lord 
Penzance  as  a  judge  of  the  Provincial  Court  of  Canterbury  it 
described  him  as  official  principal  of  the  Arches  Court  of  Canter- 
bury. (2)  In  accordance  with  the  form,  the  only  preliminary 
matter  recited  in  the  monition  was  as  follows :  *^  Whereas  at  the 
hearing  of  the  matter  at  a  representation  made  by  John  Clifford 
Serjeant,  &c.,  the  churchwardens  of  the  parishes  aforesaid,  in 
pursuance  of  the  provisions  of  the  Public  Worship  B^^ation  Act, 
1874,  in  which  you  the  said  Thomas  Pelham  Dale  are  the  person 
complained  of,  we  did  pronounce  that  the  complainants  had  failed 
in  proof  of  the  allegations  contained  in  the  6th  paragraph,  but  had 
sufficiently  proved  the  allegations  contained  in  paragraphs  1,  2,  3, 
4,  5,  7,  8,  9, 10, 11,  and  12  of  the  said  representation,  and  that 
you  had  offended  against  the  statutes,  laws,  constitution,  and 
canons  of  the  Church  of  England  in  respect  of  the  practices, 
acts,  matters,  and  things  alleged  in  the  said  paragraphs,  to 
wit,"  &c.  The  monition  then  commanded  Mr.  Dale  to  abstain 
from  the  matters  in  which  he  had  so  offended  (specifying  them) 
and  from  all  practices,  acts,  matters,  and  things  of  the  same  or 

(1)  See  1  P.  D.  1.  office,  and  Lord  Penzanoe,  by  virtae  of 

(2)  In  October,  1876,  Sir  Robert  the  7th  section  of  the  Public  Worship 
Phillimore,  the  then  official  principal  B^ulation  Act,  1874,  became  official 
of  the  Arches  Court,  resigned  that  principal 
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the  like  nature  to  those  thereinbefore  particularly  set  forth  or  any       I88I 

of  them.  Dale's  Case. 

Mr.  Dale  disobeyed  the  monition,  and  thereupon  Lord  Penzance    enraoht's" 
on  the  19th  of  March,  1880,  issued  an  inhibition  against  him  in       Case. 
pursuance  of  the  13th  section  of  the  Public  Worship  Regulation      (C.  A.) 
Act,  1 874,  inhibiting  him  for  such  his  disobedience  from  performing     ^'    ' 
any  service  of  the  church  or  otherwise  exercising  the  cure  of  souls 
irithin  the  diocese  for  three  months  and  thereafter  until  the 
inhibition  should  have  been  duly  relaxed.     On  the  22nd  of 
February,  1879,  the  day  after  the  issue  of  the  monition,  amended 
rules  and  orders  under  the  Public  Worship  Regulation  Act  (1)  were 
approved  by  order  in  council,  and  the  inhibition,  which  was  sealed 
with  the  seal  of  the  Arches  Court  of  Canterbury  and  described 
Lord  Penzance  as  oflScial  principal  of  that  court,  followed  the  form 
given  by  such  rules.    In  accordance  with  such  form  it  simply  set 
forth  by  way  of  recital,  that  in  the  matter  of  the  representation 
made   by  John  Clifford  Serjeant,  &c.,  churchwardens,  &c.,  a 
monition  had  been  issued  and  duly  served  on  Mr.  Dale,  the  tenor 
of  the  monition,  and  that  Mr.  Dale  had  failed  to  pay  due  obedience 
to  the  said  monition  in  regard  to  certain  matters  specified. 

The  inhibition  was  duly  served  upon  Mr.  Dale,  but  he  disregarded 
it  and  continued  to  exercise  the  cure  of  souls.  Thereupon  Lord 
Penzance  issued  a  significavit  against  Mr.  Dale  for  contempt  in 
respect  of  his  disobedience  to  the  inhibition,  and  a  writ  de 
contumace  capiendo  was  issued,  under  which  Mr,  Dale  was  arrested 
and  imprisoned  in  HoUoway  Glaol.  The  writ  was  dated  the  29th 
of  October,  1880,  and  was  indorsed  as  follows:  "This  writ  is 
allowed,  enrolled,  and  delivered  of  record  before  our  Lady  the 
Queen  in  the  Queen's  Bench  Division  of  her  High  Court  of  Justice 
at  Westminster,  on  Saturday,  tiie  30th  day  of  October,  1880,  in 
the  forty-fourth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
by  the  grace  of  Gt)d  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

"  P.  Cockbum,  Crown  Office." 

The  affidavits  set  forth  extracts  from  the  records  of  the  Arches 
Court  for  the  purpose  of  shewing  that  Lord  Penzance,  on  becoming 

(1)  See  4  P.  D.  260. 
You  VI.  2D  2 


Q.  B.  D. 
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1B81       o£Scial  principal  of  the  Arches  Court  upon  the  resignation  of  Sir 

Daub's  Cabe.  Bobert  Fhillimore,  had  not  taken  the  oaths  or  subscribed  the 

EnrIost's    Thirty-nine  Articles  as  required  by  the  127th  of  the  canons  of 

0a8b.       X603  and  1604,  and  that  previous  officials  principal  had  done  so. 

j(O^A0         A  writ  of  habeas  corpus  had  been  moved  fer  and  granted,  and 

also  rules  nisi  for  a  writ  of  certiorari  to  bring  up  and  quash  the 

requisition,  monition,  and  inhibition,  for  a  writ  of  prohibition  to 

prohibit  further  proceedings,  and  for  a  writ  of  supersedeas  to 

quash  the  allowance  of  the  writ  de  contumace  capiendo,  on  the 

following  grounds,  viz.,  that  the  process  for  contempt  resorted  to 

by  the  judge  under  the  Public  Worship  fiegulation  Act  was  not 

open  to  him,  the  sentence  of  inhibition  under  the  13th  section 

of  the  Public  Worship  Begulation  Act  being  in  itself  a  final 

sentence,  which  could  not  be  made  the  foundation  of  further 

proceedings  under  53  Geo.  3,  a  127 :  that,  assuming  that  the 

process  by  significavit  was  open  to  the  judge,  the  requisition, 

monition,  and  inhibition  were  void  on  the  face  of  them:  that 

the  judge  under  the  Public  Worship  Begulation  Act  had  not 

complied  with  the  necessary  preliminaries  to  enable  him  to 

execute  the  office  of  official  principal  of  the  Arches  Court  of 

Canterbury,  and,  lastly,  that  the  writ  de  contumaoe  capiendo 

was  bad  on  the  face  of  it,  not  having  been  issued  in  compliance 

with  the  provisions  of  5  Eliz.  &  23,  and  53  Gea  3,  c.  127. 

Upon  the  return  to  the  writ  of  habeas  corpus, 

Dec.  6,  7,  8,  9,  10,  Charles,  Q.O.,  Pdand,  and  W.  Phtllimore, 
moved  for  the  discharge  of  the'  prisoner  from  custody.  (1) 

There  is  no  power  to  signify  for  contempt  in  respect  of  dis- 
obedience to  the  inhibition  issued  under  the  13th  section  of  the 
Public  Worship  Begulation  Act.  That  Act  creates  a  new  juris- 
diction, and  the  mode  of  enforcing  obedience  thereto  is  expressly 
given  by  the  13th  section,  viz.,  by  an  inhibition,  which  if  it 
remains  in  force  for  more  than  three  years  renders  the  benefice 
void.  The  power  to  imprison  for  the  purpose  of  enforcing 
obedience  to  the  monition  is  not  expressly  given  and  cannot  be 
implied. 

(1)  It  was  agreed  that  the  roles  for  a  sn^wnedeas^  oertdonDi,  and  prohibition 
should  bo  argued  at  the  same  time. 
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[Lord  OoLEBiDcnB,  C.J.    By  seot.  7  it  is  provided  that  in  the       I88I 
eyent  of  a  yacancy  occurring — and  such  vacancy  has  occarred —  Bali's  Oabb. 
in  the  office  of  official  principal  of  the  Arches  Gonrt  of  Oanter-    ehbaobv's 
bnry,  the  judge  under  the  Act  is  to  become  ex  officio  snch  official       ^^ 
principal,  and  all  proceedings  thereafter  .taken  before  the  judge  in      (0.  A.) 
relation  to  matters  arising  within  the  province  of  Canterbury  are 
to  be  deemed  to  be  taken  in  the  Arches  Court  of  Canterbury. 
Does  not  this  provision  clothe  the  judge  with  all  the  powers 
formerly  exercised  by  the  official  principal,  and  among  them  that 
of  signifying  for  contempt  ?] 

The  statute  provides  a  special  procedure  with  regard  to  certain 
specified  matters,  and  proceedings  under  the  statute  must  be  in 
accordance  with  such  procedure  in  whatever  ^ourt  they  may  be 
deemed  to  be.  It  cannot  be  implied  that  the  judge  in  proceed- 
ings under  this  statute  is  to  have  the  powers  incidental  to  pro- 
cedure under  other  statutes.  Oockbum,  C.J.,  in  the  case  of 
Hudson  V.  Tooth  {1%  says :  ^^  It  is  not  as  Dean  of  Arches  that  the 
jurisdiction  is  created  in  the  judge.  It  is  a  mere  accident  that  the 
judge  appointed  under  this  statute  has  become  Dean  of  Arches." 
It  was  argued  in  that  case  that  Lord  Penzance  having  become 
official  principal  could  sit  anywhere  in  the  province.  The 
decisions  in  that  case  and  in  Serjeant  v.  Dale  (2)  both  shew  that  a 
special  jurisdiction  is  given  by  the  Public  Worship  Begulation 
Act,  and  the  procedure  given  by  that  statute  must  be  followed. 

[LoBD  CoLEBiDOB,  C.J.  Thoso  cascs  are  distinguishable.  There 
the  procedure  being  under  the  Public  Worship  Begulation  Act  the 
hearing  was  at  a  place  where  the  judge  had  no  power  to  hear  the 
ease  according  to  the  express  provisions  of  the  Act.  Here  the 
proceedings  having  been  correctly  carried  on  down  to  inhibition, 
the  question  is  whether  the  inhibition  can  be  enforced  as  a 
proceeding  in  the  Arches  Court.] 

If  that  were  so,  the  judge  as  official  principal  could  suspend  or 
deprive  in  proceedings  under  the  Public  Worship  Begulation  Act, 
which  cannot  surely  be  contended.  The  effect  of  the  provision 
that  the  proceedings  shall, be  deemed  to  be  taken  in  the  Court  of 
Arches  is,  that  the  judge  may  use  the  officers  of  the  Arches  Court) 
and  tiie  proceedings  will  be  recorded  in  that  court,  but  it  cannot 

(1)  3  Q.  B.  D.  53.  (2)  2  Q.  B.  D.  668. 

2  D  2  2 
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1881        have  been  meant  by  sucli  words  to  give  all  the  coercive  jarisdiction 

Dale's  OasbT  of  the  ofiScial  principal  in  proceedings  under  the  Pablic  Worship 

Enbaoht*s   ^^g^^^io^  ^^^    ^^^  words  of  the  13th  section  are  express  that 

Case.       the  monition  is  to  be  enforced  by  an  inhibition  under  that  section. 

(G.  A.)         [LOBD  Coleridge,  0.  J.    Suppose  the  inhibition  is  disobeyed  ?] 

^'    *  While  the  inhibition  is  in  force  the  clergyman,  if  he  continaed 

to  officiate,  would  be   an  intruder,  and  he  could  be  proceeded 

against  for  brawling  under  23  &  24  Vict,  c  32*     In  fact,  the 

officials   principal   of  the  provinces  of    Canterbury  and  York 

resigned  a  short  time  after  the  Public  Worship  Begnlation  Act 

passed,  but  it  might  have  been  twenty  years  before  Lord  Penzance 

became  Dean  of  Arches.      Could  it  be  contended  that  during 

that  period  he  could  have  signified  for  contempt  ?    If  not,  then 

why  is  it  an  absurd  construction  of  the  Act  to  say  that  he 

cannot  now  ?    It  cannot  have  been  intended  that  in  proceedings 

under  the  Public  Worship  Begulation  Act  the  judge  should  or 

should  not  have  the  power  of  imprisoning  for  contempt^  jaccording 

as  it  might  or  might  not  happen  that  he  had  become  official 

{)rincipal  of  the  Arches  Court  through  the  occurrence  of  a  vacancy. 

As  Cockbum,  C.J.,  said  in  Hudson  v.  Tooth  (1),  it  is  an  accident 

that  he.  is  such  official  principal. 

The  requisition  under  which  the  judge  heard  the  case  is  the 
foundation  of  the  statutory  jurisdiction  of  the  judge,  and  in  this 
cas^  it  was  defective  for  several  reasons. 

The  bishop  of  the  diocese  has  by  th^  Act  a  judicial  duty  to 
discharge,  in  deciding  whether  or  not  the  representation  shall  be 
proceeded  upon,  and  the  archbishop  has  to  require  the  judge  to 
hear  the  case  and  to  determine  the  place  of  hearing.  These  are 
distinct  duties  imposed  by  the  Act  upon  different  persons.  It 
was  not  competent  for  one  person  to  perform  both,  as  was  done  in 
this  case  by  the  Bishop  of  Exeter. 

Again,  the  archbishop  is  by  the  Act  to  require  the  judge  to 
hear  the  matter  of  the  representation  at  any  place  within  the 
diocese  or  province,  or  in  London  or  Westminster.  It  is  contended 
that  the  meaning  is  that  he  shall  name  some  place  within  those 
limits  for  the  hearing.    This  is  not  done  by  the  requisition  here. 

The  requisition,  monition,  and  inhibition  are  all  bad  on  the 

(1)  8  Q.  B.  D.  61. 
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face  of  them.    The  prooeedings  in  this  case  are  proceedings  in       1881 
puTstiance  of  a  limited  statutory  jurisdiction,  and  it  is  a  general  Dalb*b  Cask. 
principle  that  such  proceedings  must  shew  the  existence  of  all    ^^^^^^g 
the  circumstances  which  constitute  conditions  precedent  to  the       Camu 
exercise  of  the  jurisdiction  on  the  face  of  them.  (0.  A.) 

Neither  the  requisition,  nor  the  monition,  nor  the  inhibition, 
shew  that  the  representation  was  sent  to  the  party  complained  of, 
nor  that  he  was  required  to  state  whether  he  would  submit  to  the 
directions  of  the  bishop,  in  relation  to  the  matter  of  the  repre- 
sentation*  It  is  not  shewn  therefore  that  the  preliminaries 
existed  which  are  required  by  the  Act  before  the  case  could  be 
brought  within  the  jurisdiction  of  the  judge. 

[Field,  J.  Does  not  the  allegation  in  the  requisition,  that  the 
applicant  had  failed  within  the  time  prescribed  to  state  his 
willingness  to  submit  to  the  directions  of  the  bishop,  necessarily 
imply  that  he  had  an  opportunity  of  so  doing  ?  The  time  pre- 
scribed rans  from  the  time  when  the  parties  are  required  to  state 
their  willingnes&] 

It  is  sabmitted  that  it  is  not  sufficient  that  a  matter  essential 
to  the  jurisdiction  of  an  inferior  court  should  appear  by  intend- 
ment   It  must  be  expressly  stated. 

[They  cited  on  this  point  Harrison  y.  Wright  (1) ;  Christie  y. 
Ufimn  (2);  H<yward  y.  Qossett  (3/;  Muskett  y.  Drummand  (4); 
Lalxdmmdiere  y.  Frost  (5);  Fhill.  Eccl.  Law,  1280;  Rex  y. 
Eyre  (6) ;  NasKs  Case  (7) ;  Bex  y.  Blake  (8) ;  Bex  y.  Bae/shaw.  (9)] 

The  monition  and  inhibition  purported  to  be  issued  by  the 
official  principal  of  the  Arches  Court  of  Canterbury.  It  does 
not  appear  from  these  documents  how  the  person  so  acting  as 
official  principal  was  entitled  to  issue  them.  The  only  person 
who  could  properly  issue  them  was  the  jadge  possessing  the 
statutory  jurisdiction  given  by  the  Public  Worship  Begulation 
Act.  There  are  no  statements  on  the  face  of  the  monition  or 
inhibition  which  shew  that  the  person  so  acting  as  official  principal 

(1)  13  M.  Sb  W.  816.  (6)  1  E.  «f  B.  627. 

(2)  11  Ad.  &  E.  873.  6)  2  Sir.  1066. 

(3)  10  Q.  B.  369.  (7)  4  B.  A;  A.  295. 

(4)  10  B.  &  C.  163.    ^  (8;  2  B.  A;  Ad.  139. 

(9)  7  T.  R.  360. 
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1881       was  the  judge  under  the  Public  Worship  Begulation  Act,  and 

Dali's  Gau.  ^^^^  ^^^  events  had  happened  upon  which,  by  virtue  of  the  Act, 

-J  — '        he  became  official  principal  of  the  Arches  Court. 

Gaol  Again,  Lord  Penzance  was  not  qualified  to  exercise  the  functions 

(oIaT)       of  official  principal  until  he  had  taken  the  oath  and  signed  the 

Q.  B.  D.     Thirty-nine  Articles,  as  required  by  the  127th  canon.    The  first 

part  of  the  canon  deals  with  matters  of  personal  qualification^ 

and  must  be  taken  to  be  repealed,  so  far  as  the  official  principal 

is  concerned,  by  the  express  provisions  of  the  Public  Worship 

Begulation  Act,  but  the  latter  part  is  still  in  force  with  regard  to 

him,  as  it  was  with  regard  to  officials  principal  appointed  before 

the  Act    The  effect  of  the  Act  is  that  he  is  thereby  in  a  certain 

event  appointed  official  principal ;  but  before  he  can  execute  the 

office  he  must  take  the  oath,  as  he  would  have  been  bound  to  do 

if  appointed  before  the  Act. 

[Lord  Oolebidge,  C.J. : — What  authority  is  there  for  saying 
that  it  was  essential  to  the  jurisdiction  of  the  official  principal 
that  he  should  take  the  oath  ?] 

The  practice  has  been  for  the  official  principal  to  take  it.  The 
only  case  with  regard  to  the  effect  of  the  canon  is  Bex  v.  Verdst  (1), 
which  was  the  case  of  a  surrogate. 

Lastly,  the  writ  de  contumaoe  capiendo  was  not  regularly 
issued  in  accordance  with  58  Geo.  3,  c.  127>  s.  1,  because  the 
formalities  prescribed  by  5  Eliz.  c.  23,  s.  1,  with  relation  to  the 
writ  de  excommunicato  ci^iendo  were  not  complied  with.  It 
appears  from  the  date  of  the  writ  that  it  was  issued  in  vacation, 
and  not  in  term  time,  and  that  it  was  not  brought  into  Court  and 
opened  and  allowed  in  the  presence  of  the  justices.  The  division 
of  the  legal  year  into  terms  is  preserved,  where  they  were  used  as 
a  measure  for  determining  the  time  at  or  within  which  any  act  is 
required  to  be  done :  Judicature  Act,  1873,  s.  26.  The  writ  here 
was  not  brought  into  Court  at  all,  but  merely  taken  to  the  Crown 
Office  and  there  indorsed  by  the  master.  The  decisions  are  dear 
that  this  will  not  suffice :  Parker's  Case  (2) ;  Bex  v.  Fowler  (3) ; 
Bex  V.  Tkeed  (4) ;  Lucy  v.  Bishop  of  8t  DavicPs.  (5)    In  WcUson's 

(1)  3  Camp.  431.  (3)  1  Balk.  350. 

(2)  Oro.  Can  582.  (4)  10  Mod.  351. 

(5)  7  Mod.  56. 
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Oaee  (1)  Holt,  0.  J.,  said  '^  that  it  was  necessary,  as  the  Gonrt  was        issi 
to  award  the  writ,  that  it  should  know  the  cause  of  ezcommuni-  dale's  Case. 
cation,  and  whether  the  matter  was  of  ecclesiastical  cognizance,    jj^TTT  ^• 
and  that  they  could  not  know  that  but  by  their  seeing  the  writ  in       Case. 
this  Court."  (C.  A.) 

[They  also  cited  on  this  point  In  re  Baines  (2) ;  Beg.  v.  Thoro^     ^'  ^*  ^* 
good(^)\  Beg.  Y.  Jones {^i)';  Bex  v.Ricketts{p)\  Bex  y, Hewitt {(S)\ 
Bex  V-  Blake  (7) ;  Hopwood  v.  Watte.  (8)  ] 

Sir  Henry  JameSy  A.O.^  Sir  Farrer  HerseheU,  S.O.y  and  DancJc' 
^  werte^  for  Lord  Penzance,  shewed  cause  against  the  discharge  of 
the  prisoner  and  the  rules  for  a  certiorari  and  prohibition.  With 
regard  to  the  objection  arising  from  Lord  Penzance's  not  having 
complied  with  the  canon,  it  is  contended  that  the  office  of 
oflScial  principal  is  not  within  the  canon  at  all ;  secondly,  that 
the  canon  is  not  binding  on  Lord  Penzance  as  a  layman ;  thirdly, 
that  Lord  Penzance  held  his  office  by  virtue  of  the  Public 
Worship  Begulation  Act,  and  was  under  that  Act  fully  qualified 
to  execute  the  office  of  official  principal  without  any  other  qualifi- 
cations than  those  required  by  the  Act ;  fourthly,  that  even  if  the 
canon  were  binding  on  Lord  Penzance,  the  omission  to  comply 
with  the  canon  did  not  invalidate  the  proceedings  taken. 

The  canon  does  not  expressly  mention  the  ^^  official  principal." 
He-  is  not  included  in  the  words  "  chancellor,  commissary,  or 
official."  The  official  principal  is  a  higher  official  than  a  chan- 
cellor or  commissary :  Satmders  v.  Davis  (9),  Oliver  v.  Hobart.  (10) 

It  cannot  have  been  intended  to  include  him  under  the  word 
"  officiaL'*  It  is  well  settled  that  the  canons  do  not  proprio  vigore 
bind  laymen,  or  even  the  clergy  so  far  as  their  temporalities 
are  concerned:  MiddJeton  v.  Crofts  (11);  Marshall  v.  Bishop  of 
Exeter:  (12)  Lord  Penzance  is  a  lay  judge  of  one  of  the  Queen^s 
courts,  and  cannot  be  bound  by  the  canon :  Cafvdrie*s  Case.  (13) 
It  does  not  appear,  in  fact,  to  have  been  the  settled  practice 

(1)  7  Mod.  117.  (8)  5  B.  &  Ad.  1056. 

(2)  1  Cr.  &  P.  31.  (9)  1  Addams  Eccl,  291,  296. 

(3)  12  Ad.  &  B.  183.  (10)  1  Hagg.  Eccl.  47 ;  Appendix  B. 

(4)  10  Ad.  &  E.  676.  p.  7. 

(5)  6  Ad.  &  E.  537.  (11)  2  Atk.  680. 

(6)  6  Ad.  &  K  547.  (12)  Law  Bep.  3  H.  L.  17. 

(7)  2  B.  &  Ad.  139. .  (13)  5  Ca  Bep.  33. 
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1881        that   ofiSdals  principal  took  the  oath  in  accordance  with  the 

Dale's  Case,  canon. 

En — Ht*8  "^^^  provisions  of  the  Public  Worship  Begulation  Act,  &  7, 
Case.  constitute  the  judge  under  the  Act  ex  officio  a  valid  official 
(G.  A.)  principal  of  the  Arches  Court,  without  the  necessity  for  com* 
Q.  B,  D.     pijance  with  the  canon. 

The  concluding  part  of  the  section  states  what  the  necessary 
qualifications  are.  All  others  are  by  implication  excluded.  It 
was  held  in  Margate  Pier  Co.  v,  Hannam  (1)  that  the  acts  of  a 
justice  of  the  peace  who  has  not  duly  qualified  are  not  absolutely 
void. 

With  regard  to  the  objections  to  the  requisition,  it  has  been 
contended,  in  the  first  place,  that  the  Bishop  of  Exeter  could  not 
be  appointed  to  perform  the  duties  of  the  Bishop  of  London  and 
the  archbishop.  The  statute  provides  that,  if  the  bishop  is  di»> 
qualified  by  reason  of  interest^  the  archbishop  is  to  act  in  his 
place.  In  that  case  the  archbishop  would  have  to  perform  the 
duty  of  the  bishop  in  considering  the  representation,  and  also 
that  imposed  upon  himself  by  the  ^statute,  viz.,  of  appointing  the 
place  for  the  hearing.  In  like  manner,  if  the  archbishop  is 
disqualified,  the  person  appointed  under  the  statute  must  perform 
the  two  duties. 

Then  with  regard  to  the  objections  to  the  form  of  the  requisi* 
tion,  monition,  and  inhibition.  The  doctrine  that  has  been  relied 
upon  with  regard  to  the  requisition  does  not  apply.  The  deci- 
sions with  regard  to  convictions  and  orders  of  justices  and  other 
similar  cases  are  distinguishable.  The  person  who  is  called  upon 
to  obey  a  conviction  order  or  other  such  document  is  entitled  to 
have  the  jurisdiction  shewn  on  the  face  of  the  document,  in  order 
that  he  may  know  whether  he  is  legally  bound  to  obey  it.  Bat 
there  is  no  provision  that  the  requisition  is  to  be  sent  to  the 
party  complained  of.  It  is  a  matter  between  the  archbishop  and 
the  judge  who  is  required  to  act.  The  party  complained  of  by 
the  representation  is  not  directed  to  do  anything  by  the  requisi- 
tion. He  cannot  therefore  take  this  objection  to  the  form  of  the 
requisition,  if  the  judge  is  satisfied  that  there  was  jurisdiction  to 
make  it,  and  acts  upon  it.    It  is  contended  that  even  if  it  be 

(1)  3  B.  A;  A.  266. 
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otherwise  the  matter  in  question  suflSciently  {appears  by  impli-       1881 
cation.    It  is  objected  that  the  requisition  did  not  name  a  place  dam's  Oase. 
for  hearing.    The  Act  does  not  require  this.    It  provides  that   enraoht^s 
the  requisition  shall  be  to  hear  at  any  place  within  the  diocese  or       Cask. 
proyince,  or  in  London  or  Westminster.    It  is  for  the  judge  to      (c.  A.) 
select  the  place  within  those  limits.    The  requisition  is  in  the     ^'       ' 
terms  of  the  Act  in  this  respect  except  that,  in  conformity  with 
the  forms  framed  under  the  Act,  it  omits  the  province.    With 
regard   to  the  monition  and  inhibition,  they  are  in  accordance 
with  the  forms  given  by  the  rules   and  orders  framed  xmder 
8.   19  of  the  Public  Worship  Begulation  Act,  and  approved 
by  Order  in  ^Council*  (1)    Lord  Penzance  is  described  as  official 
principal  and  not  as  judge  of  the  provincial  Court  of  Ganterburyi 
but  a  note  to  the  rules  of  1875  provides  that,  in  the  event 
of  the  judge  becoming  official  principal  of  the  Arches  Court 
of  Canterbury,  the  rules  and  orders  and  the  forms  prescribed 
shall  be  applicable,  mutatis  mutandis,  to  all  cases   thereafter 
arising,  such  necessary  alterations  in  the  style  of  the  forms  being 
made  as  the  judge  may  direct.    By  the  amended  rules  of  the 
22nd  of  February,  1879,  the  forms  are  altered  in  regard  to  the 
style  of  the  judge.    The  Act  gives  power  to  make  rules  for  regu- 
lating procedure*    Forms  of  proceedings  are  matters  of  procedure. 
These  forms  being  made  in  pursuance  of  the  Act  are  of  statutory 
authority.     [They  cited  on  this  point  Simpson  v,  Flamank  (2) ; 
EUe  X,  Lane  (8) ;  Be  Peerless  (4) ;  AUomey-Oeneral  v.  StUem.  (5)] 
With  regard  to  the  main  point,  viz.,  whether  Lord  Penzance 
bad  authority  to  enforce  the  inhibition  by  significavit,  it  is  sub- 
mitted that  even  before  the  judge  became  official  principal  he 
would  have  had  this  authority.    His  Court  was  an  ecclesiastical 
court  and  the  cause  was  an  ecdesiastieal  cause.    The  53  Geo.  3^ 
c.  127,  gives  the  power  of  signifying  for  contempt  in  all  causes 
ecdesiastieal.    However  this  may  be,  it  is  submitted  that  Lord 
Penzance  clearly  had  the  power  after  he  became  official  principal 
of  the  Arches  Court, 
By  the  7th  section,  as  soon  as  a  vacancy  occurred  in  the  office 

(I)  1  P.  D.  1 ;  4  P.  D.  230.  (3)  1  B.  &  C.  101. 

i      (2)  Law  Rep.  1  P,  0.  463.  (4)  1  Q.  B.  143. 

(5)  10  H.  L.  C.  704. 
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Uftl        he  became  offioial  principal,  and  theneefbrwavd  all  proceedings  are 

TiATVa  fiAflM.  to  be  deemed  to  be  taken  in  the  Arches  Court.    The  official  prin- 

gj^^^oHT's    ^^P^  ^^  ^^  Arches  Court  had  this  power  of   signifying  for 

^^       contempt  in  the  case  of  proceedings  under  the  Church  Discipline 

(0.  A.)      Act  for  offences  of  this. nature,  and  the  leeislature  must  haye 

O  Bl  D  '  o 

*  intended  that  there  should  be  this  power.  It  is  true  that  the 
13th  section  provides  that  the  monition  shall  be  enforced  by  iohi* 
bition.  ^But  even  assuming  that  this  excludes  the  power  of 
enforcing  the  monition  by  imprisonmenti  which  is  not  admitted, 
how  is  the  inhibition  to  be  enforced  ?  It  oramot  possibly  have 
been  intended  that  the  offender  should  be  able  to  disregard  the 
Older  of  the  Court  for  three  years.  If  he  complies  widi  the 
monition  at  any  time  during  the  three  years  the  benefice  is 
not  rendered  Yoid,  and  so  he  might  disobey  for  any  period  short 
of  three  years  without  being  subject  to  any  penalty  for  his  dis- 
obedience. If  the  power  of  enforcing  the  inhibition  by  impri- 
sonment does  not  exist,  there  is  no  effectual  means  of  enforcing 
it.  Imprisonment  in  such  a  case  is  not  a  punishment  for  the 
offence  but  by  way  of  enforcing  the  ooder  of  the  Court.  It  would 
be  an  anomaly  that  a  Court  should  not  have  any  effectual  mode 
of  enforcing  its  orders. 

Wilb,  Q.C7.,  and  Jeune,  for  the  complainants,  shewed  canseb 
The  Act  cannot  have  intended  that  the  only  prooess  for  enforcing 
obedience  to  the  order  of  the  Court  should  be  by  deprivation 
oonsequent  on  three  years'  disobedieime  to  the  inhibition.  The 
deprivation  is  to  take  effect  even  if  the  inhibition  be  obeyed, 
unless  the  incumbent  undertakes  in  writing  to  obey  the  monition. 
The  deprivation,  therefore,  is  not  a  penalty  for  disobedience  to 
the  inhibition.  The  inhibition  is.  analogous  to  the  suspension  of 
a  solicitor  from  practice.  The  absurdity  which  results  from  the 
contention  of  the  applicant  is. as  great  as  that  which  would  arise 
if,  in  such  a  case,  the  solicitor  could  obey  the  suspension  or  not 
as  he  pleased. 

The  provisions  of  5  Eliz.  c.  23,  and  53.  Geo.  3,  c.  127,  with 
regard  to  the  opening  and  allowance  of  the  writ  de  contumace 
capiendo  in  court,  are  repealed  by  necessary  implication  by  the 
provisions  of  the  Petty  Bag  Act,  12  &  13  Vict.  c.  109,  s.  26.  It 
is  provided  thereby  that  all  writs  of  whatsoever  description  may 
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be  issaed  in  vacatioD.    iDasmnoh  as  it  k  impossible  that  the  writ       issi 
can    be   issned  and  allowed  in  coort  in  yacationy  it  neoessarily  dalb*sCabs. 
followB  that  this  fonnality  wae  intended  to  be  dispensed  with.  ehra^'s 

Charles,  Q.O.,  in  reply.  The  forms  approved  by  the  Orders  Cabb. 
in  Council  have  no  statutory  validity.  The  Act  only  gives  (C.  A.) 
power  to  frame  rules  and  orders  to  regulate  procedure.  This  ^  '  ' 
power  does  not  include  the  power  to  make  forms.  It  is  not  a  mere 
question  of  procedure  wheAer  tiie  proceedings  of  a  court  of  limited 
jurisdiction  should  riiew  jurisdiction  or  not  The  Act,  by  s.  9, 
expressly  gives  power  to  prescribe  a  form  for  appealing  to  the 
Privy  Gouncil.  This  by  implication  excludes  the  power  to  frame 
forms  in  other  cases.  In  Hudatm  v«  Tooih  (1),  Lusb^  J.,  says: 
**  Now  as  the  Act  of  Parliament  does  not  give  any  express  power 
to  frame  forms,  I  do  not  think  that  form  was  binding  on  the 
archbishop."  The  monition  does  not  follow  the  form  in  force 
when  it  was  issued,  for  it  was  issued  before  the  amended  forms 
were  issued  in  which  tiie  judge  is  described  as  official  principal 
of  the  Arches  Court.  In  the  original  forms  he  is  described  as  a 
judge  of  the  Provincial  Court  of  Canterbury.  The  note  to  the 
original  rules  ci  1875  giving  him  power  to  alter  his  title  was 
ultra  vires.  The  monition,  therefore,  does  not  follow  the  form, 
and  consequently  ought  *to  shew  jurisdiction.  It  does  not  shew 
the  fact  that  Lord  Penzance  had  become  official  principal  under 
the  Act. 

With  regard  to  the  argument  that  the  provisions  of  5  Eliz.  c.  23, 
8. 1,  are  impliedly  repealed  by  the  Petty  Bag  Act,  12  &  13  Vict, 
c.  109,  which  permits  the  issue  of  writs  in  vacation,  it  is  contended 
that  formalities  which  are  created  for  the  protection  of  the  liberty 
of  the  subject,  such  as  the  allowance  of  the  writ  in  open  court, 
cannot  be  repealed  by  implication. 

The  26th  and  26th  sections  of  the  Petty  Bag  Act  are  repealed 
by  88  d^  39  Vict  c.  66,  and  42  &  48  Vict  c.  59. 

It  is  contended  that  the  judge  under  the  Public  Worship 
Regulation  Act,  previously  to  his  becoming  official  principal,  was 
not  an  ecclesiastical  court  within  tlie  meaning  of  53  G^.  3, 
c.  127,  and  consequently  previously  to  that  time  could  have  no 
power  of  signifying  for  contempt.    He  was  judge  merely  of  a 

(1)  3  Q.  B.  D.  68. 
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1881  ^     new  court  of  peculiar  and  limited  statutory  jurisdiction,  having 
Pals*8  Cabb,  only  the  power  given  him  by  the  Public  Worship  Segulation  Act. 
Ekbaght's    S^^Piing  official  principal  of  the  Arches  Court  does  not  enlarge 
^j^       his  statutory  jurisdiction. 

(G.  A.)  The  inhibition  is  not  brutum  fulmen  even  though  it  cannot  be 
'  '  enforced  by  significavit  The  effect  of  it  is  that  the  party 
complained  of  ceases  to  be  lawful  minister  of  the  churchi  and  has 
no  right  to  officiate  there,  and  may  be  dealt  with  accordingly  if 
he  insists  on  officiating.  The  inhibition  under  the  Public  Worship 
Begulation  Act  may  be  compared  to  the  inhibition  pendente  lite 
by  the  bishop  under  the  Church  Discipline  Act  It  cannot  be 
contended  that  on  disobedience  of  that  sort  of  inhibition  a 
significavit  could  be  issued. 

Cw.  adv.  vuU. 

Dec  13.    The  following  judgments  were  delivered : — 

LoBD  CoLEBiDGEy  C.J.  I  am  now  to  give  judgment  in  these 
four  rules  which  it  has  been  agreed  shall  be  heard  and  determined 
together,  because,  as  the  four  rules  raise  a  variety  of  points  which 
are  all  more  or  less  connected,  it  is  far  more  convenient  that  a 
single  argument  should  dispose  of  them  all. 

The  rule  in  which  Mr,  Dale  is  defendant  raises  technically  the 
question  whether  the  writ  de  oontumace  capiendo  is  good  either 
in  itself  or  in  respect  of  the  proceedings  which  have  taken  place 
since  it  was  issued,  and  whether  therefore  it  affords  a  good  answer 
to  the  writ  of  habeas  corpus.  The  three  rules  in  which  Lord 
Penzance  is  defendant  raise  in  various  forms  the  question  of  his 
jurisdiction ;  one  is  to  prohibit  him  from  proceeding  further  in 
the  matter  of  Mr.  Dale ;  another  to  supersede  the  writ  de  con- 
tumace  capiendo,  on  the  ground  that  the  monition,  inhibition,  and 
significavit  were  issued  by  Lord  Penzance  without  jurisdiction; 
another  for  a  certiorari  to  remove  and  quash  the  monition  and 
inhibition  of  Lord  Penzance  and  the  requisition  of  the  Bishop  of 
Exeter,  on  the  ground  that  they  are  all  defective  for  want  of 
jurisdiction.  All  these  rules  raise  in  various  forms  and  on  yarious 
grounds  objections  to  the  jurisdiction  of  Lord  Penzance ;  the  first 
one  raises  certain  further  questions  as  to  the  writ  de  contumaoe 
after  it  was  issued  from  the  Petty  Bag,  and  the  determination  of 
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these  qaestions  in  Mr.  Dale's  faronr  might  entitle  him  to  his        1881 
discharge,  even  although  everything  done  by  Lord  Penzance  was  dam'b  Oasa 
done  in  proper  form  and  within  his  jurisdiction.    It  will  be  con-    enraght's 
yenient  to  consider  the  points  as  they  arise  in  order  of  right       Case. 
reasoning,  and  to  dispose  of  them  so  as  if  possible  not  to  go  over      (C.  A.) 
the  same  ground  twice.  ^'    '    " 

JPirst,  then,  it  is  said  that  before  Lord  Penzance  was  entitled  to  ^^^]^fs^' 
exercise  any  judicial  function  as  official  principal  of  the  Arches 
Court  of  Canterbury  he  must  have  taken  the  oaths  and  made  the 
subscription  prescribed  in  the  127th  of  the  canons  of  1603-1604. 
It  was  contended  that  the  canon  is  still  binding,  and  the  case  of 
jBob  v.  Verdtt  (1)  was  cited  as  shewing  that  the  appointment  of 
an  ecclesiastical  officer  ''contrary  to  the  canon,"  to  use  Lord 
EUenborough's  words,  and  therefore,  if  the  case  is  in  point,  the 
appointment  of  Lord  Penzance,  must  be  treated  as  a  nullity. 
There  are  minds,  I  suppose,  though  it  is  very  difficult  to  realise 
the  supposition,  to  which  an  objection  of  this  sort  appears  to  have 
reality  and  substance.  But  I  am  of  opinion  that  there  is  nothing 
in  it. 

I  do  not  rest  my  decision  upon  the  argument  that  the  official 
principal  of  Canterbury  is  not  within  the  127th  canon.  If  it  were 
necessary,  as  it  is  not,  to  decide  that  question,  I  should  as  at 
present  advised  hold  that  he  is  within  it.  Neither  do  I  rest  my 
decision  upon  the  recent  changes  made  by  Parliament  in  the  law 
of  oaths  and  subscriptions.  It  seems  to  me  that  the  37  &  38  Vict, 
c  85,  s.  7,  has  conclusively  settled  the  question.  It  is  the  law  of 
the  realm,  binding  on  all  the  subjects  of  the  Queen,  that  in  certain 
events,  which  events  have  in  fact  happened,  Lord  Penzance  shall 
become  official  principal  of  the  Arches  Court  of  Canterbury,  and 
that  *^  thereafter,''  Le.,  after  he  has  so  become  official  principal, 
which  he  has  in  fact  become,  and  which  in  fistct  he  is,  all  proceed- 
ings  taken  before  him  in  relation  to  matters  arising  within  the 
province  of  Canterbury  shall  be  deemed  to  be  taken  in  the  Arches 
Court  of  Canterbury.  Mr.  Dale's  is  such  a  matter,  and  these 
proceedings  are  such  proceedings,  and  it  appears  to  me  that  the 
question  is  concluded.  It  is  admitted  that  by  the  1st  paragraph 
of  the  7th  section  the  earlier  part  of  the  127th  canon,  which  refers 

(1)  3  Camp.  432. 


394  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVIHIONS.     VOIi.  TL 

1881        to  qnalification,  has  been  abrogated ;  it  is  plain  to  me  that  by  the 

TiATn^g  nA«"  3rd  pazagraph  of  the  7th  Beotian  the  part  of  the  127th  oaoon 

ENBiJms^s    ^^^^  refers  to  oaths  and  snbsoriptions  has,  if  it  ever  bound  the 

Ca8i.       official  pidncipal  of  the  Arches  Oonrt,  been  abn^ated  likewise. 

(G.  A.)      It  is  unnecessary  to  say  more,  bat  I  will  point  out  that  jBas  y. 

^    '    *     Verelsi  (1)  is  not  in  point    That  case  decides  that,  where  an  ecde- 

^^^cjf^^  siastical  officer  is  appointed  contrary  to  the  only  law  which 

governs  his  appointment,  such  appointment  is  bad.    It  is  nsed  in 

sopport  of  a  contention  that  where  an  appointment  is  nnquestion- 

Alj  valid  by  Act  of  Parliament  a  canon  can  annex  conditions  to 

the  exercise  of  the  functions  of  a  person  so  appointed,  a  oonten* 

tion  to  which  Bern  v.  Vereilid  (1),  when  accurately  examined,  yields 

^  no  support  whatever.    The  defendant's  first  paiiit  therefore  entirdy 

fails. 

Secondly.  Next  it  is  said  that  Lord  Penzance  had  no  jurisdic- 
tion, because  his  jmrisdiction  rests  upon  the  transmission  of  the 
representation  by  the  bishop  to  the  archbishop,  and  upon  the 
requisition  of  the  archbishop  to  the  judge,  according  to  the  pro- 
visions of  the  9th  section  of  the  87  &  88  Vict.  c.  85  taken  together 
with  and  qualified  by  the  provisions  of  the  16th  section.  Now 
here  it  is  said  that  the  appointment  of  the  Bishop  of  Exeter  to  act 
both  for  the  Bishop  of  London  and  the  Archbishop  of  Canterbury 
(both  of  whom  were  within  the  meaning  of  the  16th  section 
**  patrons "  of  Mr.  Dale's  preferment)  was  a  bad  appointment ; 
and  that  even  if  it  was  good  his  requisition  to  Lord  Penzance  was 
bad  on  its  face,  for  not  stating  that  a  copy  of  the  representation 
was  transmitted  to  Mr.  Dale  according  to  the  provisions  of  the 
9th  section,  and  conferred  therefore  on  Lord  Penzance  no  jurisdic- 
tion to  hear  the  matter  of  the  representation.  It  is,  I  know,  quite 
in  vain  to  protest  against  the  time  of  a  court  of  law  being  wasted, 
as  I  think  it  has  been,  upon  questions  such  as  these.  They  are 
raised,  and  they  must  be  decided.  Bat  before  I  decide  them  I  must 
observe  that  from  this  point  in  the  discussion  to  the  very  last  of 
the  acts  of  Lord  Penzance,  it  has  not  been  even  £ftintly  suggested 
that  anything  wrong  has  been  done  in  point  of  fact ;  that  any 
notice  has  been  omitted,  that  there  has  been  any  hasty  action, 
that  in  any  single  point,  however  small,  the  substance  of  justice 

(1)  3  Gunp.  432. 
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has  been  violated.    All  the  prooeedii^  have  been  in  fact  aocord-       I88I 
ing  to  law ;  of  all  of  them  Mr.  Dale  has  had  notice ;  on  none  of  nArv«  n^f  7 
them  has  be  attended ;  againet  none  of  them  has  he  made  any   sg^^^^f 
defence ;  and  now  when  he  has  brought  upon  himself  the  punish-       Cao. 
ment  of  disobedience  to  the  orders  of  one  of  the  Queer's  oonrts,  he      (0.  A.) 
oomes  to  another  of  the  Queen's  courts,  not  to  oomplain  (for  of 
that,  as  I  have  said,  we  have  heard  no  whisper)  of  any  unjust  or  ^"^g^^**^ 
illegal  act  of  the  former  court,  but  to  take  esoeption  if  he  can  to 
the  phraseology  of  the  yacions  legal  documents  in  which  those 
acts  are  j^ted.    It  is  no  part  of  my  duty  to  express  any  judg- 
ment on  such  conduct ;  it  is,  I  think,  my  duty  to  state  it  with 
steiot  accuracy.  Now  his  fimt  p(»nt  is  that  under  the  16th  section, 
as  the  Bidiop  of  London  and  the  Archbishop  of  Canterbury  were 
both  patrons  of  St  Yedast,  one  bishop  should  have  been  appointed 
under  the  sign  manual  of  the  Queen  to  act  for  the  bidiop  and 
another  &r  the  arcUnshop,  because  under  the  9th  section  the 
bishop  is  to  detMcmine  whether  the  case  is  to  be  heard,  tiie  arch- 
bishop to  fix  the  area  ior  the  hearing.    The  point  is  naught. 
Under  the  16th  section  the  patron  bishop  discharges  none  of  the 
duties  imposed  on  a  non-inAeiested  bishop  by  the  9th  section.    If 
the  papers  come .  to  him  he  simply  has  to  send  them  on  to  the 
archbishop  as  papers  which  have  reached  him  wrongly,  and  with 
whsch  he  has  nottdng  to  do*    In  the  case  of  a  patron  archbishop, 
which  is  this  case,  the  Queen  may  appoint  under  her  sign  manual, 
as  in  tills  case  she  has  thought  fit  to  do,  a  bishop  or  archbishop 
to  act  in  place  of  the  disqualified  archbishop.    In  this  case  it 
appears  that  the  Bishop  of  Exeter  was  appointed  in  terms  to  act 
both  for  the  bishop  and  archbishop.    This  appointment  to  act  for 
the  bishop  was,  I  think,  unnecessary,  and  may  be  rejected  without 
in  any  way  affecting  the  validity  of  his  appointment  to  act  for  the 
aichlMshop.    But  if  k  was  necessary  the  same  bishop  may  well  be 
appointed  to  aot  for  both ;  the  Act  of  Parliament  does  not  forbid 
it ;  the  functions  of  the  two^  though  different,  are  nowise  incon- 
sistent, and  may  well  be  performed  for  the  two  by  one  and  the 
asme  person. 

« 

Next  it  is  said  that  the  requisition  of  the  Bishop  of  Exeter 
conferred  no  jurisdiction  on  Lord  Fenxance,  because  it  did  not 
state:  1.  That  the  xeptesentation  had  been  transmitted  to  Mr. 
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1881        Dale ;  2.  That  the  parties  had  been  required  to  state  whether  they 

"pjiTyg  hact"  would  submit  to  the  discretion  of  the  bishop ;  3.  That  they  had 

■qj^^2^'b    ^^^  stated  their  willingness  to  submit  to  the  bishop ;  4.  The  place 

Casb.       where  the  matter  of  the  representation  was  to  be  heard. 

(0.  A.)         Now,  as  to  the  first  objection,  it  appears  to  me  that  it  was 

^'       '     wholly  unnecessary  to  state  in  the  requisition  the  fact  that  the 

^^^  cjT"**'  representation  had  been  transmitted  to  the  incumbent    It  was 

an  incident  of  procedure,  not  a  fact  essential  to  jurisdiction. 

As  to  the  second  and  third  objections,  I  think  that  they  &il  in 
fact.  The  requisition  appears  to  me  by  necessary  intendment  to 
state  the  facts  which  it  is  argued  are  omitted. 
.  As  to  the  fourth,  I  think  that  within  the  meaning  of  the  Act 
of  Parliament  the  place  is  stated.  It  would  be  enough  if  the 
words  of  the  9th  section  were  simply  followed.  In  this  case  some 
selection  has  in  £Etct  been  made. 

The  following  paragraph  of  the  9th  section,  it  is  to  be  observed, 
leaves  to  the  judge  to  give  notice  of  the  time  and  place  at  which 
he  will  proceed  to  hear  the  matter,  and  this  language  seems  to 
me  to  shew  that,  as  the  time  is  clearly  not  to  be  fixed  by  the  arch- 
bishop, neither  is  the  place  to  be  fixed  by  him  in  the  narrow  and 
restricted  sense  contended  for  by  the  defendant.  I  am,  therefore, 
of  opinion  that  none  of  these  objections  can  be  sustained  eyen  if 
they  can  be  made.  But  I  am  further  of  opinion  that  if  these 
objections  existed  they  are  unavailing  in  point  of  law. 

It  is  not  necessary  to  give  the  judge  the  jurisdiction  to  hear 
that  every  incident  which  gives  the  archbishop  (or  in  this  case  the 
bishop)  the  right  to  send  his  requisition  to  the  judge  should 
appear  on  the  face  of  the  requisition.  Quite  apart  from  an 
answer  presently  to  be  considered,  the  requisition  appears  to  me 
abundantly  sufficient ;  and  if  it  were  not^  I  think  that  its  suffi- 
ciency cannot  be  questioned  by  the  defendant  in  this  proceeding. 
If  the  judge  is  properly  appointed,  if  the  matter  is  within  hiB 
jurisdiction,  if  he  be  called  upon  to  act  by  a  person  who  has  juris- 
diction to  call  upon  him,  if  he  has  been  called  upon,  and  if  as 
regards  the  defendant  he  has  acted  within  his  jurisdiction,  the 
defendant  cannot  criticise  and  take  exception  to  the  language  of 
the  instrument  which  has  called  upon  the  judge  to  act. 

Such  objections,  if  available  at  all,  might  be  available  on  the 
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pBit  of  the  jadge  if  be  reftised  to  act  and  this  Court  were  to       issi 
endeayonr  to  compel  him.    No  case  has  gone  the  length  of  saying  jdals's  CaseT 
that  a  person  in  the  position  of  the  defendant  can  question  jnris-    ;_,  —  , 
diction  on  grounds  of  this  kind.    There  is  no  authority  for  any       Case. 
such  propositioni  and  I  decline  to  make  one.    The  next  objection,      (OA.) 
or  rather  series  of  objections,  which  arise  in  point  of  order  are  the     ^'  ^'  ^' 
yarious  objections  which  have  been  taken  to  the  language  of  the  ^^^  ^j!^^ 
monition  and  inhibition,  as  not  setting  forth  with  sufficient  particu- 
larity the  yarious  facts  which  must  haye  existed  to  giye  the  judge 
jurisdiction  to  issue  them.    Much  time  and  infinite  ingenuity 
were  expended  upon  this  branch  of  the  argument,  and  many  cases 
were  cited  which,  but  for  an  answer  which  I  am  «bout  to  giye,  it 
might  haye  been  necessary  to  examine  in  detail  and  at  length,  but 
it  is  not  necessary.    I  throw  no  doubt  upon  the  general  principle 
that  courts  of  limited  jurisdiction  must  shew  upon  the  face  of  the 
legal  instruments  they  employ  the  facts  which  giye  them  their 
jurisdiction  and  giye  yalidity  to  their  legal  instruments.    I  throw 
no  doubt  upon  the  existence  or  the  importance  of  the  power  of 
this  Court  to  compel  such  courts  to  exercise  their  jurisdiction  if 
they  decline,  and  restrain  them  if  they  exceed  it.    But  in  this 
case  I  think  that  a  higher  power  than  this  Court  has  interyened ; 
and  that  the  forms  which  I  am  now  examining,  and  one  which  I 
haye  examined,  namely,  the  requisition,  haye  each  and  all  of  them 
the  sanction  of  Parliament    If  this  is  so,  it  is  useless  to  inquire 
how  the  matter  would  haye  stood  if  the  forms  employed  had  no 
such  sanction. 

By  the  19th  section  of  87  &  38  Vict.  c.  85,  it  was  enacted  that 
the  Queen  in  Council,  with  the  adyice  of  certain  eminent  persons, 
including  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of 
England,  may  cause  rules  and  orders  to  be  made  for  regulating 
the  procedure  under  the  Act.  Such  rules  and  orders  are  to  be 
laid  before  each  House  of  Parliament  in  manner  specified.  If 
either  House  addresses  Her  Majesty  praying  that  any  rules  may 
be  annulled,  the  Queen  in  Council  may  annul  such  rules  without 
prejudice  to  the  yalidity  of  any  proceedings  taken  under  them. 
Bnles  and  orders  under  this  section  haye  been  made  by  the  Queen 
in  Council,  and  haye  been  laid  in  manner  specified  before  each 
House  of  Parliament ;  as  portions  of  such  rules  and  orders  forms 
Vol.  VI.  2  E  2 
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1881       have  been  drawn  up ;  those  forms  with  an  exception  (trivial,  bnt 

Dij.B*8  Oaa  to  which  I  will  refer,)  have  been  followed  in  all  the  docnments 

-^i^^^^g   now  nnder  consideration.    I  am  of  opinion  that»  so  far  as  the 

Case.       rales  and  orders,  including  the  forms,  conform  to  the  statute  and 

(C.  AO      are  not  inconsistent  with  it,  the  rules,  orders,  and  forms  have 

*     parliamentary  authority.    It  is  said  that  the  power  to  make 

Lord  ^J^*^  rules  and  orders  regulating  procedure  does  not  include  the  power 

to  frame  forms  which  are  procedure.    It  is  said  that  the  statute 

haying,  as  it  has,  in  more  than  (me  place  mentioned  a  form  as  to 

be  prescribed  by  rules  and  orders  must  be  taken  to  have  intended 

that  only  such  forms  as  are  referred  to  were  to  be '  prescribed  by 

rules  and  orders.    I  can  assent  to  neither  contention.    Not  to  the 

first  for  various  reasons.    Forms  are  amongst  the  most  important 

parts  of  procedure,  and  especially  in  ecclesiastical  matters  are  the 

parts  most  requiring  to  be  shortened  and  simplified  by  authority. 

In  the  analogous  oases  of  the  Court  of  Probate  and  the  Court  of 

Divorce,  under  words  not  to  be  distinguished  from  the  words  before 

me,  forms  have  been  drawn  up  which  for  five-and*twenty  years  no 

one  has  ever  dreamed  of  disputing.  The  same  thing  has  happened 

under  15  &  16  Vict.  o.  76,  s.  223  (the  first  part  of  it),  the  Common 

Law  Procedure  Act,  1852.    Nor  does  the  fact  that  other  statutes, 

such  as  the  9  &  10  Vict.  o.  95,  s.  78,  have  given  the  power  to 

&ame  forms  in  express  terms  appear  to  me  to  shew  that  where 

words  abundantly  wide  enough  to  give  the  power  are  used  their 

breadth  is  to  be  limited,  because  other  statutes  under  other 

circumstances  have  been  more  specific  in  their  language. 

Neither  can  I  assent  to  the  second  contention  drawn  from  tbe 
words  of  the  statute  itself.  The  fact  that  the  statute  speaks  more 
than  once  of  a  form  to  be  prescribed  by  rules  and  orders,  seems  to 
me  conclusive  to  shew  that  under  the  general  power  to  frame  rules 
and  orders,  when  used  in  the  latter  part  of  the  statute,  the  power 
to  frame  forms  was  intended  to  be  included.  And  though  the 
observation  be  perhaps  minute,  it  is  yet  true  that  in  two  oases  at 
least  where  forms  are  mentioned  in  the  Act  itself,  they  are  forms 
hardly  of  procedure  under  the  Act>  for  the  first  is  the  form  of 
complaint  to  the  bishop,  which  is  a  request  to  him  to  put  the  Act 
in  operation,  a  request  which  he  may  grant  or  refuse  at  his  abso- 
lute discretion ;  the  other  is  a  form  of  appeal  when  the  procedure 
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under  the  Act  is  over,  and  which  but  for  the  Act  it  might  seein       I88i 
more  proper  that  the  Judicial  Gominittee  should  prescribe.    More-  Dale's  Oabb' 
oyer,  if  the  power  to  frame  forms  is  given  by  the  statute,  I  am    EKalaHT's 
clear  that  these  forms  are  within  the  power*    It  is  to  my  mind       ^^^^' 
idle  to  suppose  that  nothing  more  was  given  than  power  to  frame      <G.  A.) 
forms  which  should  be  good  at  common  law.    No  parliamentary 
power  was  needed  to  frame  forms  which  would  be  good  without  ^  cS!'^^* 
Bueh  power,  and  I  have  myself  little  doubt  that  the  power  was 
glyen  for  the  very  purpose  of  avoiding  the  minute  objections  and 
elaborate  arguments  to  which  we  have  been  forced  in  this  ease  to 
listen^    I  come,  therefore,  clearly  to  the  conclusion  that  these 
forms  haye  parliamentary  authority,  and  are  binding  on  Lord 
Penzance ;  it  is  admitted  that  they  have  been  followed  with  two 
ezceptioDSy  to  which  I  will  advert:  it  is  not. suggested  that  in 
point  of  fact  Lord  Penzance  has  in  any  respect  done  anything 
exceeding  his  jurisdiction,  and  I  think,  therefore,  that  all  the 
objections  founded  upon  the  language  of  the  requisition,  monition, 
and  inhibition^  fall  to  the  ground.    The  two  exceptions  remain  to 
be  considered.    It  is  said  that  the  requirition  of  the  Bishop  of 
Exeter  does  not  exactly  follow  any  form.    Nor  does  it.    The  case 
of  a  bishop  and  archbishop  being  both  interested  in  the  patroiiage 
of  a  living  appears  to  have  been  omitted,  and  the  form  of  the 
requisition,  therefore,  in  this  case  follows  the  forms  **  as  nearly," 
to  use  the  words  at  the  head  of  the  appendix  of  forms,  '^as  the 
drcumstances  of  the  case  will  allow."     The  words  ^^we  haye 
signified  such  failure  to  the  said  archbishop  "  are  admitted  to  be 
inaccurate  and  inapplicable,  but  they  may  bet  rejected  without 
vitiating  the  form,  which  remains  perfectly  good  without  them. 

Next  it  is  said  that  the  forms  used  do  not  follow  the  forms 
giyen  in  the  rules  and  orders,  and  are  not  in  accordance  with  the 
statute,  for  that  they  misdescribe  the  judge,  and  that  he  has  in 
them  affected  to  act  as  o£Scial  principal  of  the  Arches  Court  of 
Canterbury,  whereas  his  jurisdiction  under  the  Act  is  not  that  of 
official  principal,  but  only  of  judge  of  the  Provincial  Court  of 
Canterbury.  In  my  opinion  this  objection  fails  also.  When,  the 
rules  and  orders  were  first  issued  by  the  Queen  in  Council  on  the 
28th  of  June,  1875,  the  places  of  official  principal  of  Canterbury 
and  York  were  both  full,  and  the  proper  style  of  Lord  Penzance, 

2  E  2  2 
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1881        the  style  given  him  by  the  Act,  was  Judge  of  the  ProYincial 
Dalv's  OasbT  Courts  of  Canterbury  and  York.    So  he  might  have  remained  for 

,     many  years  if  the  official  principals  had  neither  died  nor  resigned. 

Oasb.  Accordingly  the  forms  drawn  up  under  that  state  of  things  call 
(oTZ)  him  by  the  only  name  he  was  then  entitled  to  bear.  But  by  the 
Q^^D.  resignation  of  Sir  Robert  Fhillimore  in  October,  1875,  he  became 
^^  ^^^^^^  official  principal  of  the  Arches  Court  of  Canterbury  by  the  direct 
operation  of  the  statute,  as  I  have  explained  at  the  beginning  of 
this  judgment.  Thereafter  that  was  his  title ;  thereafter  all  pro- 
ceedings before  him  became  proceedings  in  the  Court  of  Arches ; 
thereafter  all  forms  which  had  theretofore  run  in  his  name  as 
judge  of  the  Provincial  Court,  ran,  by  force  of  the  statute,  in  his 
name  as  official  principal,  and  I  think  in  this  respect  that  the 
note  appended  to  rule  65  of  the  Bules  and  Orders  of  1875  was 
really  unnecessary,  and  prescribed  only  what  the  law  would  have 
prescribed  if  there  had  been  no  such  note.  Not  that  proceedings, 
though  in  the  Court  of  Arches,  ceased  to  be  proceedings  under 
and  limited  by  the  statute,' but  that  proceedings  under  and  limited 
by  the  statute  became  statutory  proceedings  in  the  Court  of 
Arches.  The  passage  from  the  judgment  of  my  brother  Lush  in 
Serjeant  v.  Dale  (1)  is  capable  of  being  construed  as  meaning  no 
more  than  I  have  now  expressed,  and  I  have  the  highest  authority, 
his  own,  for  saying  that  in  his  mouth  it  did  mean  no  more.  Sir 
Alexander  Cockbum  cannot  tell  us  what  he  intended  by  his 
language  in  Hudson  v.  Tooth  (2).  But  he,  too,  may  have  intended 
to  expound  the  statute  as  I  have  expounded  it,  and  I  think  he 
did,  because  his  language  in  respect  of  the  Act  if  pressed  further 
would  certainly  be  inaccurate,  a  thing  very  unlikely  in  any  case, 
and,  with  the  statute  actually  before  him,  all  but  impossible  I 
may  say  in  passing  that  I  do  not  presume  to  cast  any  doubt  on  the 
authority  of  these  cases.  Both  were,  in  my  judgment,  perfectly 
rightly  decided,  but  they  have  no  bearing  on  the  present  point.  I 
think,  therefore,  that  the  objection  to  these  documents,  so  £eir  as  it 
is  founded  on  any  supposed  misdescription  of  the  judge,  entirely 
£uls. 

I  pass  from  these  technicalities  to  the  one  point  of  substance  in 
the  case ;  a  point  well  worthy  of  argument  and  not  to  be  decided 

(1)  2  Q.  B.  D.  666.  (2)  3  Q.  B.  D.  at  p.  63. 


VOL.  71.     QUEEN'S  BEKCH,  C.  P.,  AND  EX,  DIVISIONS.  401 

withoDt  mncli  consideration.    It  may  in  substance  be  thus  stated.       1881 
This  is  a  new  and  statutory  proceeding ;  the  incuQibenty  if  he  is  Dale's  Oabk. 
found  in  the  wrong  by  the  bishop  or  judge,  is  to  be  ordered  to  do   eh^^t  s 
or  to  abstain  from  doing  certain  things  by  monition  from  the       ^j^ 
bishop  or  judge  as  the  case  may  be.    The  13th  section  of  the      (0.  A.) 
Act  enacts  that  the  monition  shall  be  enforced  by  a  new  process       1^ 
of  inhibition^  and  if  submission  to  the  monition  in  the  way  pointed        g.j!'^ 
out  by  the  13th  section  is  not  made  by  the  incumbent  for  three 
years  his  benefice  at  the  expiration  of  that  time  becomes  ipso  facto 
void.    Tou  cannot,  it  is  said,  look  beyond  the  statute,  there  is  no 
power  giyen  by  it  to  enforce  obedience  to  the  inhibition,  and 
as  far  as  the  inhibition  is  concerned  the  judge  or  court  has  been 
left  without  any  legal  power.    It  may  be  that  it  was  thought  the 
inhibition  would  bind  the  conscience,  but,  if  it  does  not,  then  for 
three  years,  and  subject  to  the  penalty  at  the  end  of  three  years, 
the  monition  may  be  disobeyed  and  the  inhibition  defied.    It  is 
contended,  on  the  other  hand,  that  thus  to  construe  the  statute 
would  be  to  bring  a  scandal  on  the  administration  of  justice,  to 
leave  to  the  clergy  only  of  all  the  subjects  of  the  Queen  the  power 
of  obeying  or  disobeying  for  three  years,  at  their  pleasure,  the 
provisions  of  an  Act  of  Parliament,  that  it  is  incredible  that 
Parliament  should  have  passed  a  special  statute  to  enforce  in  a 
short  and  inexpensive  way  a  certain  uniformity  of  ceremonial,  and 
yet  have  left  the  Court  intrusted  with  this  special  duty  without 
the  power  of  doing  the  duty  intrusted  to  it    These  and  the  like 
considerations  were  pressed  upon  us  with  much  force  by  the 
counsel  who  appeared  for  Lord  Penzance  and  for  the  church- 
wardens. 

I  am  not  insensible  to  considerations  of  this  sort  on  either  side. 
And  if  the  statute  stood  alone  there  would  be  much  to  be  said. 
At  first  sight  the  13th  section  seems  to  be  complete  in  itself,  and 
to  enact  the  way,  aud  the  only  way,  in  which  obedience  to  the 
monition  is  to  be  enforced.  Such,  I  confess,  was  my  first  impres- 
sion. Not  having  been  for  many  years  familiar  with  ecclesiastical 
disputes,  and  never  having  been  familiar  with  them  when  the 
matters  disputed  about  were  vestments  of  the  clergy  and  the 
» particular  postures  or  gestures  which  a  clergyman  might  or  might 
not  assume  or  use  in  conducting  the  public  worship  of  a  congrega- 
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1881       tioHy  it  slMick  me  as  poBfliUe  or  e Yen  pvebuble  that  Parliameikt 

Dale's  0am"  i^^t  iie?er  havecoatemplated  as  reasonably  possible  that  elergy- 

^g~^     men  belonging  to  the  establishment  would  •deliberately  disiegard 

Oasi.       and  defy  the  law  of  their  43ooiety  jH'onottnced  by  tiie  highest '<x>iirt 

(C.  A.)      of  appeal  in  the  eountryi  and  claim  for  disobedience  to  the  law  in 

^'^'  ^'    -matters  such  as  these  the  sanctioaof  eonsoience  and- the  credit  of 

Lardc^eridgi.  yi^Qe,    f^op  theso  are  not  'Hhe  weightier  matters  of  the  law, 

judgments  mercy^  and  fitith^^bnt^  at  the  best  and  highest,' points 

more  or  less  interesting  of  ceremonial  observance— rpoints  on  which, 

prior  to  experience,  it  would,  be  difficult  to  believe  any  man  could 

persuade  hifnself  that  disobedieiioe.  to  the  law  was  a  matter  of 

moral  obligation*    And,  as  certainly  the  inhibition  pendente  lite 

under  the  Church  JDiBcipline  Act  could,  only  be. enforced,  if  the 

clergyman  defied  it,  by  a  process  so  lengthy  and  pumbious  that 

practically  it  could  not  be  enforced  at  all,  I  should  have  been 

disposed  to  hold,  if  the  statute  stood  alone,  that  Parliament  had 

not  contemplated  the  possibility  of  disobedience  and  defiance.; 

had  assumed  that  clergymen,  like  other  men,  would  obey  the  law 

of  their  country,  and  had  not  enacted  any  specific  mode  of  eniforDing 

•an  obedience  which  it  took  for  granted  would  be  rendered.  .  But 

the  statute  does  not  stand  alone.    It  follows  5  Sliz*  c.  23,  and 

63  Geo.  8,.  a  127,  the  latter  statute  substituting .  the  writ  ,de 

oontumace  for  the  writ  de  dxcommunicato  capiendo,  keeping 

aliye.by  express  enactment  many  of  the  forms,  of  the  statute  of 

Elizabeth,  and  containijig  these  words:   "in  all  causes  which 

according  to  the  laws  of  this  realm  are  cognisable  in  the  eoclesi^ 

astical  courts  when  any  person  or  persons  having  been  duly  cited 

to  appear  in  any  ecclesiastical  court  or  required  to  comply  with 

.the  lawful  orders  or  decxeee  as  well  final  m  interlooutory  of  any 

such  court  shall  neglect  or.  refuse  to  appear^.or  neglect  or  refuse 

to  pay  obedience  to  such  lawful  orders  or  decrees,  or  when  any 

person  or.  persons  shall  commit  a  conten^pt  in  the  {ace  of  su<ji 

court,'!  'Mt  shall  be  lawful  for  the  judge  who  issued  out  the 

citation,  or  whose  lawful  orders  or  depiees  have  not  beeii  obeyed, 

or  before  whom  such  contempt  in  the  face  of  the  court  shall  have 

been  committed,  to  pronounce  such  person  or  persons  contumacious 

and  in  contempt,  and  within  ten  days  to  signify  the  same  .... 

to  His  Majesty  in  Chancery  .  •  •  •  and  thereupon  a  writ  de  con- 
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tnmace  capiendo  sliali  issne  frons  the  Court  of  Chancery.*    What       I86I 
may  hftTe  been  the  intention  of  the  P&rliament  which  passed  the  dal^b  0AaB7 
37^  88  Vict.  c.  85, 1  have  no  means  of  knowing  except  from  the   x^nbIobt's 
Act  itselfi    The  Act  has  not  excluded  the  operation  of  the  Act  of      ^^^ 
QeorwJIL    Lord* Penzance  was  made  by  87  ift  38  Yict.  c.  85^ an      (G.  A.) 

'  O  B  D 

eccdeeiastieal  jadge  in  nn  Ecclesiastical  conrt ;  there  was  a  canse       *_L  ' 

cognisable  before  him ;  there  was  a  person  duly  cited ;  thefe  was  a  ^^^  ojf^ 

lavffal  order  made  with  which  that  person  was  required  to  complly ; 

that  person  has  refused  to  pay  obedience  to  such  lawful  order.    It 

seema  to  follow  that  by  the  plain    and  direct  enactment  of 

§8  Geo.  3,  this  signiflcavit  properly  issued.    I  think  this  would 

haTB  been  so  if  Lord  Penzance  had-  remained  only  judge  of  the 

Fr^Tineial  Court  of  Canterbury;*  it  is  none  the  less  so  according 

to  the  Tiew  I  haye  already  expressed^  because  since  the  passing  of ' 

the^Aet  the  events  contemplated  in  the  7th  section  have  happened; 

and  he  has  become  official  principahof  the  Court  of  Arches.    I 

have  come,  therefore,  to  the  clear  conclusion,  that  the  13  th  section* 

of  the  Act  is  not  exclusive,  and  that  the  power  to  commit  for 

disobedience  to  the  inhibition  exists  in  and  has  been  properly 

exercised  by  Lord  Penzance.  • 

There  remains  the  question  whether  the  provisions  of  the  5th 
Eliz.,  expressly  re-enacted  by  the  53  Geo.  3,  in  respect  of  the  writ 
de  coiitomace,  are  still  in  force.  If  they  are,  I  cannot  think  that 
they  are  directory  only.  >  The  case  of  Le  Boy  v.  Colgate  (1)  and 
the  case  before  Lord  Cottenham,  In  r&  Baines  (2),  appear  to  me 
quite  impossible  to  reconcile  with  any  such  view,  and  whatever 
may  be  the  weight  due  to  the  reports  of  cases  in  Siderfin  on  points 
ef  law  (see  per  Lord  Holt,  Haytvard  v.  Wilson  (3),  and  per  Dolbin,  J., 
ID  Begi  V.  Lee  (4)  ),  the  case  I  have  referred  to  is  very  strong  indeed 
as  evidence  of  the  practice  existing-  at  that  time.  But  I  think 
that  the  provisions  of  the  statutes  of  Elizabeth  and  George  III., 
so  &r  as  the  latter  statute  re-enacts  the  statute  of  Elizabeth,  are 
no  longer  in  force*  Assuming  that  the  writ  de  contumaoe 
eapiendo  issues  out  of  the  Petty  Bag  (as  I  believe  all  original  writs 
did),  I  think  the  12  &  13  Yict.  c.  109,  by  necessary  implication, 
repeals,  so  much  of  the  Act  of  Elizabeth  and  of  53  Geo.  3,0. 127| 

(1)  1  Sid.  165.  (3)  Comberb.  377. 

.    (2)  1  Cn  &  Ph«  3L  (4)  1  Show.  252. 
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^y^       to.  havve  eoatemplaliec^  the  ea^e  t;hat  ^  has  arisea.  >  Xbo  langunge, 
Pal9';b  Gabb.,  boweyar*  aeem9  to  mata.co9r6r.i1^  and  co^sequaaUytluB  objeetioa 

Enbaght's.  entir^  faila,  

^^i       ,  It  iath^.fiirthejr.coatondedth^tnojuri^diotioQi&ahein^bsca^ 
(^v^v     the  requisition  to  the  judge  does  not  .allege  that  the.  parties  woro 
'.^  '     r^qj^i;ed.to  State  whether  they .  were  willing  to  jobmU  Iha  mattei 
to.  the  bishop,  i^t  that  .any. notice  of  the  complaint  was  gt¥eiL  to* 
the. party, complained. of....  I. am  inclined  to. think  that  it  does 
apppw  Jby.Jieceeaary  intendment,  on  the  true,  constniction  K>f  thai 
rfsy^ni9ition»  that  sufficient  notice  of  the  compJaint.waaigiyeii  to* 
t^Qr  pa^t7^(^mplaiped  o^..and  that  the.  parties  were  raqnired  te: 
statQiWhether  they  would  fiufamit  the. matter  to..the«faiBhop«    .Snt> 
howeYqr  this  may  be,. I  know  oi no  authority  or. piwcip^eivluch 
rgndei^s  snc]i  ^l^gations  essential  to  the  validity  of  the  subse* 
qpept^  proceedings.    It  ia  true  that^  in  the  case  of  convietionB.  amd^ 
orde^.by  a  tribunalof,  limited  jurisdiction^  all  the  facta  neceasaiy^ 
to  tha  Yalidity  of.  such  convictions  or  orders  must  appear  opi  ^the^ 
face  of  them;  but  there  is  no.anthodty  to  sheiw  that  the  sama. 
princ^iple  applies  to.. such  a  proceedkig  as.  the . requisition . te.  a 
judge^. to  hear  the  complaint,  such  requisition  mi  bdng  ftmattei^ 
upon  which  the  party  proceeded  against  has  to  act,  but  a  matter 
solely  for  the  judges .    If  the  judge  is  satisfied  with  the  mode 
in  which  he^  ia  required  to  act,  and  that  the  facts  epdst  laeoesaai^ 
to  give  him  jurisdiction,  I  am  at  a  loss  to  see  how  tbe.4>aiuh 
sipn.pf  theallegationSy  the  absence  of  which  is  objected  io, 
pan  ma^ce  the<subsequept  proceedings  void  as  c^ainst  thepazty. 
complained  of.      ^ 

;  Then^.  thirdly,  it  is  objected  that  the  bishop  has  omitted  in  ibm 
requisition  to  state  sufficiently  the  place  at  which  the  hearing  is. 
to  be.  The  words,  of  the  9th  section  of  the  Public  WorsUp. 
Begulation.  Act  are, "  The  archbishop  shall  forthwith  require>  the? 
judge  to  hear  the  matter  of  the  representation  .at  any  place  witUuii 
the  diocese  or  province^  or  in  London  or  Westminster."  Th» 
requisition  in  the  present  case  follows  the  words  of  the  statt^ . 
expept.  that  in  conformity  with  the  form  given  by  the  rules  it 
omits  the  province.  The  question  is  whether  the  requisition  undeir^ 
these  circumstances  is  sufficient  These  words  of  the  Act. have, 
been  the  subject  of  judicial  decision.    In  the  case  of  Sudtan  r. 
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Tooih  (1)  title  ardbibishop  used  the  same  form  as  the  bishpp  li^       i^i. 
here.    Lord  Penzance  heaid  the  mattev  at  a  place  not  in, London  ]>^lk*8  Qabil 
or  Wertminstes  or  the  diooeae,  andr  it  was  oonseqnently  held,   £||^][^'s 
rolofltantly,.  that ^ the  hearing  .at  such  place  was  i|ot  within  the.      ^J^ 
jurisdiction. o{  Lord  Penzance  actings  under  the  requisition.    Xn«      (0.  a^ 
the  pEesentcase.nasnoh  point  arises.    .The, hearing, here  was  i^t  9l,      ',_ L  * 
place  within  the  jarisdicti<m  as  defined  by  the  lequisitipp.  .  Bat  it     ^^^  ^* 
iswgdd.that  thareqnisitiontis  Ip^d  becwse  the  hishi^Pih^  not) 
naiaed  some  particular  place  within  the  iinuts.giyeii.hy  theApt*. 
I  do  nob  think  that  thei  statute  renders  thia  necessary.    Before  ^h^ 
atatale  a  derk  icould  not  be  cited  out  of  the  diooeoe.  tit  oeema  t(K 
me  the  oreasonable  construction  that  the  Act  did  npt  mean  to  leayc^ 
the  sdeotion  of  the  place  entirely  to  the  judge,  but  n\eant  that 
the  archbishop  should  fix.  the  limits  within  which  the  judge  might 
8ele<rt  a  place.  .  Xhe  subsequent  words,,  which  provide  that  the 
judge  shall  give  notice  of  the  .place  of  hearing  tp  the  parties,  s^m 
stroi^ly  to  confirm  this  view.    This  matter  iqppears  to  be,  almost 
ooncladed  Jby  what  was  said  by  the  Court  in  Bucison  y.  Tooih*  (1) 
Lord  Justice. Lush  there  says,  ''The  archbishop  is.  to  fix  Jbbe 
limitci  within  which  the  proceeding  is  to  be  heard,  and  having  so 
done,  the  judge  is  to  appoint  the  particular  place  within  those 
limita  at  which  he  intends  to  sit" 

I  next  come  to  the  objections  depending  upon  the  cpnatruetion 
of  the  ^monition  and  inhibition^  It  is  said  that  no  jurisdiction  is 
shewn  1^  either  of  these  documents  because  the  title  giyen  te 
Iioid  Penstance  is  official  principal  of  the  Arches  Court  of  Qanter*^ 
buy. .  That  objection,  in  my  opinion,  also  &il8. .  Under  the  Act 
Lord  Penzance  was  appointed  judge  of  the  Provincial  Court  of 
Oaoterbnry.  And  .on  the  happening  of  a  certain  event  he  was  to 
become  official  principal  of:  the  Arches  Court.  That  event  did 
occur,  and  thenceforward,  all  proceedings  before  him  must  be 
deemed  to  be  ]^ooeedings  in  the  Arches  Court  In.  all<subsequent 
instounoits,  therefore,. as  it  seems  to  me,  the  proper  mode  of 
describing  Lord  Penzance  was  by  his  title  as  official  principal  of 
the.Ardies  Court..  It  was.  suggested,  though  the  suggestion 
lecms  so  fas-fetched  that  it  is  hardly  necessary  to  refer  to  it^  that 
it  might  be  supposed. from  the  document  that  .Lord  Penzance  was 

(1)  3Q.B.IX46. 
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1881       acting  as  an  official  principal  appointed  before  the  Act    I  do  not 
Dale's  Gasb.  think  that  there  is  anything  in  that  suggestion. 
Ekbaght^s        ^®  ^^^^  objection  seems  to  me  a  yery  extraordinary  one :  it  is 

^^"'       said  that  Lord  Penzance  has  neyer  been  validly  constitated  official 
(0.  A.)      principal  at  all,  and  that  every  act  which  he  has  ever  done  as 

—1-  such  is  void  because  he  has  not  taken  the  oath  prescribed  by  the 
canon  that  has  been  referred  to.  It  is  unnecessary,  in  my  opinion, 
to  determine  whether  the  canon  applied  to  an  official  principal 
appointed  in  the  ordinary  way.  Even  if  it  were  so,  no  authority 
appears  to  go  the  length  of  shewing  that  the  failure  to  take  the 
oath  would  vitiate  all  his  proceedings.  I  think  that,  however  this 
may  be,  Lord  Penzance  was  under  no  obligation  to  comply  with 
the  canon.  He  was,  on  the  happening  of  a  certain  event,  consti- 
tuted de  facto  and  de  jure  the  official  principal  of  the  Arches 
Oourt  The  qualifications  imposed  by  the  statute  are  only  that  he 
shall  be  a  member  of  the  Church  of  England,  and  shall  sign  the 
declaration  given  in  the  schedule  to  the  Act.  It  seems  to  me 
that  it  is  distinctly  enacted  that^  being  a  member  of  the  Church 
of  England  and  having  signed  the  declaration,  he  shall  hold  the 
office  to  which  he  is  appointed  without  the  necessity  of  taking 
any  other  steps  whatever. 

The  next  point  is  one  which,  when  the  writ  was  moved  for, 
did  seem  to  me  one  of  a  serious  character.  It  was  argued  that 
all  these  proceedings,  being  proceedings  in  a  court  of  limited 
jurisdiction,  ought  to  contain  on  the  &oe  of  them  averments  cS 
the  existence  of  all  conditions  precedent  necessary  to  support 
the  proceedings.  It  seems  to  me,  however,  that  the  course 
taken  by  the  legislature  obviates  this  difficulty.  The  monition 
and  inhibition  are  in  the  forms  given  under  the  Act#  My  Lord 
has  come  to  the  conclusion,  and  I  entirely  agree  with  him,  that 
the  forms  so  provided  justify  the  manner  in  which  these  docu- 
ments have  been  framed.  I  have  already  observed  that  there  is 
no  suggestion  that  in  point  of  fact  all  these  matters,  which  it  is 
said  ought  to  have  been  averred,  did  not  exist. 

The  chief  remaining  objection  is  one  of  considerable  weight 
It  is  contended  that  Lord  Penzance  had  no  power  by  virtue  of  the 
Act  to  signify  Mr.  Dale's  disobedience  to  the  Ck>urt  of  Chancery. 
I  am  bound  to  say  that  I  was  in  the  first  instance  much  impressed 
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by  the  argaments  on  this  pointy  bat  on  hearing  the  argnments  on  1881 
the  other  side  I  have  come  clearly  to  the  conclusion  that  the  dali's  OasbT 
oontention  cannot  be  supported.  It  cannot  be  that  the  legislature  ^hbIoht  b 
could  have  intended  not  to  give  the  power  which  Lord  Penzance  ^^^* 
has  exercised.  At  the  time  lyhen'the  Public  Worship  Begulation  (G.  A.) 
Act  passed,  the  Act  applicable  to  these  matters  was  the  Church  Dis*  _!.  * 
cipline  Act.  That  Act  dealt  with  ecclesiastical  offences  generally,  ^*^^'  ^' 
and  amongst  them  with  those  included  in  this  Act  The  Public 
Worship  Begulation  Act  has  not  in  any  way  repealed  the  former 
Act.  The  earlier  Act  included,  as  well  as  the  offences  aimed  at 
by  the  later  Act,  charges  of  a  tnore  serious  nature,  such  as  charges 
against  criminous  clerks,  and  with  respect  to  matters  of  faith. 
Before  the  passing  of  the  later  Act,  as  we  know,  various  ques- 
tions were  warmly  agitated  with  regard  to  vestments  and  other 
matters  of  ritual,  and  a  great  deal  of  interest  was  excited  thereby^ 
The  legislature  in  consequence  made  certain  special  provisions 
with  regard  to  these  particular  matters,  but  the  jurisdiction  of 
the  Court  of  Arches  was  left  wholly  untouched  by  these  provisions. 
Three  particular  matters  were  selected  for  the  purpose  of  special 
treatment.  The  preamble  of  the  Act  recites  that  it  is  expedient 
that  in  certain  cases  further  regulations  should  be  made  for  the 
administration  of  the  laws  relating  to  the  performance  of  divine 
service,  according  to  the  use  of  the  Church  of  England.  To 
secure  the  regularity,  uniformity,  and  proper  performance  of 
divine  worship  is  therefore  the  object  to  be  effected  by  the  Act 
It  is  provided  that  nothing  in  the  Act  except  as  therein  expressly 
provided  shall  be  construed  to  affect  or  repeal  any  jurisdiction 
which  may  now  be  in  force  for  the  due  administration  of  eccle- 
siastical law.  Therefore  the  remedies  that  existed  under  the 
former  Act  with  respect  to  all  the  offences  included  in  the  Act 
are  left  in  existence.  If  the  parties  here  had  proceeded  under 
the  earlier  Act,  it  is  not  disputed  that  the  same  judge,  on  coming 
to  the  same  conclusion  as  he  has  arrived  at  in  this  case,  and 
issuing  a  monition  to  the  same  effect,  would  have  had  the  same 
powers  as  he  has  here  exercised.  The  later  statute  provides  in 
some  respects  for  a  different  mode  of  procedure.  The  proceedings 
are  to  be  commenced  by  a  representation,  and  an  opportunity  is 
given  of  bringing  the  matter  before  a  species  of  domestic  tribunal 
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1881        if  the  parties  will  submit  it  to  the  bishop :  if  they  will  not  agree 
Dalss  Case.,  to  do  this,  the  judge  then  is  to  deal  with  the  case,  and  the  bishop 
jjjj^^j^^.g    or  the  judge,  as  the  case  may  be,  may  issue  a  mcmition.    The 
Oase.       question  then  arises,  what  power  the  bishop  or  jndge  has  to 
(C.  A^      compel  obedience  to  that  monition.    The  effect  of  the  18th  sec* 
LJ-  *     tion  is  without  doubt  that  such  monition  is  t6  be  enforced  by' tin 
*  '      inhibition.    It  was  probably  supposed  by  the  legislature  that 
obedience  would  be  secured  by  that  plxicess,  and  accordingly  ii  is 
provided  by  the  section  that  obedience  shall  be  so  enforced,  and 
that  if  the  inhibition  shall  continue  in  fotce  for  more  than  three 
years  the  benefice  shall  become  void.  'But  no  particular  machineiy 
is  provided  by  the  Act  for  enforcing  obedience  to  the  inhibition. 
It  is  no  doubt  true,  that  the  libeHy  of  the  subject  ought  not  to 
be  restrained  except  in  accordance  with  an  express  provision  or 
necessary  intendment  to  that  effect.    No  such  express  provision 
exists  here,  but  I  think  that  it  must  necessarily  be  implied  that 
the  power  here  exercised  is  given.    If  not,  what  is  the  cdti^ 
quence  ?    The  prdvision  for  the  inhibition  is  in  order  to  enforce 
the  monition  and  to  compel  the  incumbent  to  obey  it.    If  the 
applicant's  contention  is  correct,  the  inhibition  would  not  have  the 
desired  effect,  because,  notwithstanding  its  issue,  the'  incumbent 
inay  continue  the  practice  complained  of'  for  a  period  of  three 
years: 

Here  we  have  a  statute  passed  for  the  express  purpose  of  more 
readily  and  conveniently  enforcing  uniformity  and  regularity  in 
the  performance  of  divine  worship.  How  is  that  object  effected, 
if  obedience  cannot  be  compelled,  and  the  incumbent  cannot  be 
prevented  from  repeating  the  acts  adjudged  to  be  unlawful  for  a 
period  of  three  years  in  contempt  and  violation  of  the  order  made 
by  the  Court  ?  If  the  court  constituted  under  the  Act  has  not  a 
power  of  this  sort  it  differs  from  all  other  courts  that  I  know  of. 
All  other  courts  have  powers  of  attachment'  or  imprisonment  for 
contempt,  or  other  analogous  powers,  in  order  to  enforce  their 
orders  and  to  compel  obedience.  The  restraint  of  personcd  liberty 
is  a  serious  thing,  but  there  is,  in  such  a  case  as  this,  no  other 
mode  by  which  obedience  to  the  lawful  orders  of  a  court  can  be 
enforced.  The  legislature  must,  I  think,  be  presumed  to  have 
been  aware  that  this  power  existed  and  was  ordinarily  exercised 


Field,  J. 
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under  the  Church  Discipline  Act,  viz.,  the  power  of  Employing  the        1881 
process  of  contempt  giyen  by  the  Act  of  George  IIL,  a  power  given  Dali'b  Casb. 
expressly  to  all  ecclesiastical  courts,  and  in  all  causes  Which,   enbIqht'b 
according  to  the  laws  of  the  realm,  are  cognisable  in  the  eccleeias-       Q^'- 
tical  courts.    It  seems  to  me  the  most  reasonable  view  that  the      (O.A.) 
legislature  made  no  express  provision  for  enforcing  the  inhibition 
in  this  way,  because  they  knew  that  sufficient  powers  for  so  doing 
existed  already,'  and  supposed  that  in  appointing  the  judge  official 
principal  of  the  Arches  Court  they  were  clothing  him  with  all  the 
necessary  authority  to  enforce  obedience  to  his  decrees.*    The 
jurisdiction  is  no  doubt  a  new  one,  but  it  is  to  be  exercised  by  a 
judge  also  possessing  an  already  existing  jurisdiction,  and  already 
clothed  with  all  the  powers  incidentally  necessary  for  compelling 
obedience  to  the  orders  made  by  him  in  the  exercise  of  the  new 
jurisdiction. 

For  these  reasons,  I  come  to  the  ccmclusion  that  on  the  main 
point  our  decision  must  be  against  the  applicant.  With  regard  to 
the  remaining  points  that  have  been  urged,  which  are  of  a  highly 
technical  nature-— those,  I  mean,  connected  with  the  issuing  of  the 
writ  de  eontumace  capiendo— I  agree  -with  the  decision  of  my 
Lord  and  my  Brother  Manisty^  ' 

Manisty,  J.  The  proceedings  out  of  which  the  present  appli- 
cations arise  are  proceedings  taken  under  the  Public  Worship 
Begnlation  Act,  1874,  against  the  Bev.  Thomas  Felham  Dale,  a 
clerk  in  holy  orders  of  the  Church  of  England  and  rector  of  the 
united  parishes  of  St  Yedast,  otherwise  Foster,  and  St  Michael  le 
Querne,  in  the  city  and  diocese  of  London,  for  offences  against  the 
laws  ecdesiastical. 

It  is  not,  neither  orald  it  be,  denied  that  the  alleged  offences 
against  the  ecclesiastical  law  have  been  committed,  but  it  is 
contended  (1)  that  some  of  the  proceedings  were  informal  and 
bad  on  the  face  of  them  for  not  sufficiently  stating  facts  which 
shewed  jurisdiction,  and  (2)  that  on  the  &ce  of  the  proceed- 
ings Lord  Fenzance,  the  judge  of  the  Provincial  Court  of  Canter- 
Jbury  and  ex  officio  official  principal* of  the  Arches  Court  of 
Cant^bury,  exceeded  his  jurisdiction^and  that  ecn^equently  the 
defendant,  Mr.  Dale,  who  has  been  arrested  and  imprisoned  l^ 
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Dale*8  Casb.  inhibitioDy  is  entitled  to  be  discharged  out  of  custody* 

A  representation  having  been  made  to  the  Bishop  of  London 
on  the  12th  of  July»  1878,  by  the  churchwardens  of  Mr.  Dale's 
parish,  pursuant  to  the  Act  of  1874,  to  the  effect  that  he  had  been 
guilty  of  twelve  offences  against  the  ecclesiastical  law  (each  of 
which  was  specified),  the  case  came  on  for  hearing  before  Lord 
Penzance  in  February,  1879,  when  his  Lordship  adjudged  him  to 
have  been  guilty  of  eleven  of  those  offences. 

Mr.  Dale  did  not  appear  at  the  hearing  or  at  any  time  daring 
the  proceedings.  I  do  not  think  it  necessary  to  add  anything  to 
what  has  been  said  by  the  Lord  Chief  Justice  and  my  Brother 
Pield  as  to  the  validity  of  the  proceedings  anterior  to  the  hearing 
of  the  case  and  the  judgment  pronounced  by  Lord  Penzance, 
beyond  saying  that  I  concur  with  them  in  holding  that  those  pro- 
ceedings were  regular  and  valid.  The  first  proceeding,  as  to  which 
I  desire  to  make  some  remarks,  is  the  monition  which  followed  the 
judgment. 

Two  objections  are  made  to  it,  one  that  Lord  Penzance  is  not 
correctly  described  in  it,  the  description  given  being  that  of 
^*  official  principal  of  the  Arches  Court  of  Canterbury,"  and  the 
other  objection  being  that  the  monition  does  not  sufficiently 
shew  on  the  face  of  it  that  Lord  Penzance  had  jurisdiction  to 
issue  it. 

With  reference  to  the  first  of  the  objections,  it  is  necessary  to 
consider  what  office  or  offices  Lord  Penzance  filled  at  the  time 
when  he  heard  the  case  and  issued  the  monition  on  the  2l8t  of 
February,  1879. 

In  1874  he  was  duly  appointed  a  judge  of  the  Provincial  Court 
of  Canterbury,  and  in  October,  1875,  he  became,  by  virtue  of  the 
Act  of  1874  and  the  resignation  of  Sir  Bobert  Phillimore,  ex 
officio  ''official  principal  of  the  Arches  Court  of  Canterbury." 
Now  the  Arches  Court  of  Canterbury  was  and  is  the  Provincial 
Court  of  Canterbury,  and  the  official  principal  of  the  archbishop, 
or  his  substitute,  was  prior  to  the  time  of  Lord  Penzance's  appoint- 
ment  the  only  person  who  could  administer  justice  in  that  court. 
The  Provincial  Court  of  Canterbury  got  the  name  of  the  Arches 
Court  in  this  way*    There  was  an  officer  of  the  archbishop  called 
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the  Dean  of  the  Arches  who  had  a  limited  jurisdiction  ovet        1881 
thirteen  peculiars  of  the  archbishop  in  the  city  of  London  (now  dale's  Gasb. 
abolished),  and  who  was  often  the  same  person  who  held  the  office   ^nbIght's 
of  official  principal.    This  person,  either  as  official  principal  when       ^^ 
he  held  both  offices,  or  acting  as  substitute  for   the  official      (C.A.) 

O  fi  D 

principal  when  he  held  the  office  of  Dean  of  the  Arches  only,  LJ^ 
used  to  hold  his  Court  in  Bow  Church,  in  the  city  of  London,  ^"^^'  ^' 
which  had  a  steeple  rased  at  the  top  with  stone  arches ;  hence  the 
jadge  who  administered  justice  in  the  Provincial  Court  of  Canter- 
bury came  to  be  called  and  known  as  officialis  de  arcubus,  and  the 
conrt  itself  as  curia  de  arcubus.  A  wrong  notion  thus  obtained 
that  it  was  the  Dean  of  the  Arches,  as  such,  who  had  jurisdiction 
throughout  the  province  of  Canterbury,  whereas  the  jurisdiction 
of  that  office  was  limited  to  the  thirteen  peculiars  of  the  arch- 
bishop in  the  city  of  London,  and  the  jurisdiction  throughout  the 
province  for  receiving  appeals  and  the  like  belonged  to  the  official 
principal  only :  Gibson's  Codex,  1004 ;  Johns.  257.  This  accounts, 
ia  my  opinion,  for  the  language  used  and  the]  provisions  made  in 
the  Public  Worship  Regulation  Act,  1874.  So  long  as  the  office 
of  official  principal  was  held  by  Sir  Robert  Phillimore,  so  long 
also  the  new  or  additional  judge  of  the  Provincial  Court  of 
Canterbury  appointed  under  the  Act  of  1874  was  called  judge  of 
that  court;  but  when  the  office  of  official  principal  became 
vacant,  as  it  did  by  the  resignation  of  Sir  Robert  Phillimore  in 
October,  1875,  then  the  judge  appointed  under  the  Act  of  1874 
became  by  virtue  of  that  Act  ex  officio  official  principal  of  the 
Arches  Court,  and  thereafter,  by  s.  7  of  the  Act,  the  proceedings 
before  him  were  to  be  deemed  to  be  taken  in  the  Arches  Court  of 
Canterbury;  consequently  his  proper  style  after  he  became 
official  principal  was  that  of  ''  Official  Principal  of  the  Arches 
Court  of  Canterbury." 

By  that  style  Lord  Penzance  is  described,  and  in  my  opinion 
properly  described,  in  the  monition.  It  runs  thus:  '* James 
Plaisted  Baron  Penzance,  Official  Principal  of  the  Arches  Court 
of  Canterbury,"  to  the  Rev.  Thomas  Pelham  Dale,  clerk,  &c., 
greeting.  It  recites  at  length  the  judgment  pronounced  at  the 
hearing  of  the  representation,  and  it  is  sealed  with  the  seal  of  the 
Arches  Court  of  Canterbury  and  countersigned  by  the  registrar 
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Dale's  Case.  Penzance  was  acting. 

Bat  it  is  said  that  in  the  forms  given  by  the  rules  and  orders 
made  in  June,  1875^  in  pursuance  of  the  1 9th  section  of  the  Act 
of  1874,  Lord  Penzance  is  described  as  a  ^^  judge  of  the  Provincial 
C!ourt  of  Canterbury/'  and  that  consequently  he  oi^ht  to  hare 
been  so  described  in  the  monition  which  was  issued  in  February, 
1879,  when  those  rules  and  orders  were  in  force.  To  this  I  answer 
that  by  a  note  at  the  foot  of  those  rules  it  is  stated  th^t^  in  the 
event  of  the  judge  becoming  official  principal  of  the  Arches  Court 
of  Canterbury,  these  rules  and  the  forms  prescribed  shall  be 
applicable  mutatis  mutandis  to  all  cases  thereafter  arising,  such 
necessary  alterations  in  the  style  of  the  forms  being  made  as  the 
judge  may  direct  I  do  not  think  this  note  did  more  than  direct 
that  to  be  done  which  the  Act  required,  but  it  shews  the  view 
entertained  of  the  matter  by  the  eminent  and  learned  persons 
who  made  the  rules.  In  my  opinion  the  first  objection  to  the 
monition  entirely  fails. 

As  regards  the  second  objection  (namely,  that  the  monition 
does  not  sufficiently  shew  jurisdiction  on  the  face  of  it),  I  think 
it  also  fails.  The  mdhition  issued  by  Lord  Penzance  is  in  the 
form  settled  by  the  late  Lord  Chancellor  (Lord  Cairns)  and  the 
late  Lord  Chief  Justice  of  England  (Sir  Alexander  Cockbum),  as 
well  as  by  Lord  Pena^ance  and  the  Archbishops  of  Canterbury 
and  York,  and  the  Bishop  of  London.  It  was  approved  by  her 
Majesty  by  and  with  the  advice  of  her  Privy  Council,  and  was 
tacitly  approved  by  both  Houses  of  Parliament.  Nevertheless 
we  are  called  upon  to  say  it  is  insufficient  and  bad  on  the  face  of 
it.  I  decline  to  do  so  for  the  reasons  stated  by  my  Lord  and  my 
Brother  Field ;  but  I  am  inclined  to  go  further,  and  to  hold  that 
at  common  law,  and  irrespective  of  rule  22,  and  form  19  of  the 
28th  of  Juncy  1875,  the  monition  stated  facts  which  sufficiently 
shewed  on  the  face  of  it  that  Lord  Penzance  had  jurisdicticm  to 
hear  the  case  and  to  issue  the  monition.  It  recites  that  a  repre- 
sentation had  been  made  by  the  churchwardens  and  heard  in 
pursuance  of  the  provisions  of  the  Public  Worship  Begulation 
Act,  1874,  and  that  the  defendant  had  been  adjudged  to  have 
offended  against  the  statutes,  laws,  constitutions,  and  canons  of 
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the  Charch  of  England  in  respect  of  the  eleven  matters  alleged        1881 
in  the  representation  specifying  them,  and  then  it  commands  the  Bale's  Case! 
defendant  to  abstain  and  refrain  for  the  future  from  doing  the 
things  complained  of  and  which  are  again  specified. 

One  would  have  thought,  as  the  .eminent  and  learned  persons 
thonght  who  framed  the  rules  aud  forms,  that  this  sufficiently 
shewed  jurisdiction  to  hear  the  case  and  issue  the  monition ;  but 
it  18  contended  on  the  part  of  the  defendant  that  the  monition 
ought  at  common  law  to  have  set  forth  all  the  anterior  piroceeding^, 
commencing  with  the  appointment  of  Lord  Penzance  as  judge  of 
the  Provincial  Court  of  Canterbury,  and  stating  his  compliance 
with  the  Act  of  1874  by  making  the  declaration  prescribed  by 
8. 7;  the  vacancy  in  the  office  of  official  principal  of  the  Arches 
Court  of  Canterbury,  the  taking  by  Lord  Penzance  of  the  oaths 
required  by  the  127th  canon  of  1608,  the  fact  of  the  bishop  and 
archbishop  being  interested  as  alternate  patrons  of  the  benefice, 
the  appointment  of  the  Bishop  of  Exeter  in  the  place  of  the 
archbishop,  compliance  with  the  several  provisions  of  the  9th 
section  of  the  Act,  and  the  failure  of  the  defendant  and  the 
complainants  to  submit  to  the  decision  of  the  Bishop  of  Exeter 
without  appeal,  &c.,  &c. 

A  number  of  authorities  were  cited  in  support  of  this  contention, 
bnt  none  of  them,  in  my  opinion,  go  the  length  contended  for.  I 
do  not  intend  to  go  through  these  authorities  at  any  length,  but  I 
think  it  desirable  to  advert  briefly  to  them  in  order  to  illustrate 
the  view  I  am  now  putting  forward,  viz.,  that  these  proceedings 
are  good  at  common  law.  The  first  case  to  which  I  will  allude 
was  Bex  v.  Bagshaw.  (1)  There  the  trustees  of  a  turnpike  road 
were  empowered  to  turn  roads  through  private  grounds,  making 
satisfaction  to  the  owners,  and  if  they  could  not  agree  they  were 
enabled,  on  giving  notice  to  the  owners,  to  summon  a  jury  to 
assess  the  damage.  The  inquisition  did  not  shew  on  the  face  of 
it  that  any  notice  had  been  given  to  the  owners,  and  therefore  it 
was  held  bad  for  the  most  obvious  reasons. 

The  next  case  is  that  of  Harrison  v.  Wright.  (2)  That  was  the 
case  of  an  interpleader  order  which  coulid  only  be  made  by  consent. 
It  did  not  state  that  it  was  by  consent,  and  consequently  it  was  a 

(1)  7  T.  R.  63.  (2)  13  M.  &  W.  816. 
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Dale's  OasiT  Christie  Y.  Unmn.  (1)    In  that  case  an  order  was  made  by  the 

jg^jj^^^^'g   Lord  Chancellor,  acting  in  bankruptcy,  to  substitute  one  petition- 

Q^^-       ing  creditor  for  another,  and  the  order  did  not  shew  that  the 

(0.  A.)      person  applying  to  be  so  substituted  was  a  creditor  who  had 

1—1  '     proTed  a  sufficient  debt  to  support  a  commission.    It  was  stated 

^**°*^'^'  '     that  the  person  so  applying  was  creditor  in  respect  of  a  debt 

not  anterior  to  the  debt  of  the  creditor  who  had  petitioned 

in  the  first  instance,  yet  it  might  haye  been  the  case,  so  &r  as 

appeared  from  the  order,  that  he  had  not  proved  a  sufficient 

debt  to  support  the  commission.     There  was  therefore  in  that 

case  a  plain  and  palpable  defect  of  jurisdiction  on  the  face  of 

the  order. 

Then  there  is  the  case  of  Howard  y.  Oossett.  (2)  It  is 
unnecessary  to  deal  with  that  at  length.  It  turned  upon  the 
jurisdiction  of  the  House  of  Commons,  the  usage  and  priyilege 
of  Parliament,  and  the  effect  of  the  Speaker's  warrant.  The 
case  of  Beg.  y.  Jones  (3)  was  much  relied  upon.  There  a  writ 
de  contumace  capiendo  had  issued  upon  the  significayit  of  the 
isurrogate  of  the  bishop's  official  principal,  and  it  was  held  that 
the  surrogate  had  no  right  whatever  to  issue  the  significavit,  and 
therefore  the  writ  was  bad  upon  the  face  of  it  and  the  prisoner 
must  be  discharged  from  custody.  The  last  case  to  which  I  shall 
allude  was  that  of  Lee  v.  Botdey.  (4)  That  decision  turned  on  the 
.223rd  section  of  the  Bankrupt  Law  Consolidation  Act,  1849.  By 
that  Act  a  person  might  be  made  bankmpt  only  in  certain 
specified  cases,  and  an  adjudication  was  made  without  stating  that 
the  bankrupt  came  within  any  of  those  cases.  Crompton,  J.,  gives 
the  grounds  of  the  decision  where  he  says,  *^The  commission  does 
not  find  that  any  of  the  cases  in  s.  223  have  arisen.  Should  not 
that  be  on  the  &ce  of  the  order  according  to  the  authority  of 
Christie  v.  Unwin  ?"  (1)  It  was  clear  therefore  that  there  m^ht 
have  been  an  adjudication  without  any  jurisdiction  whatever. 
These  are  the  authorities  on  which  reliance  has  chiefly  been 
placed. 

It  has  never  yet,  so  far  as  I  know,  been  decided  that  every 

(1)  11  A.  &  E.  373.  (3)  10  A.  &  E.  566. 

{2)  10  Q.  B.  357.  (4)  8  E.  &  R  867. 
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step  in  a  cause  from  the  commencement  to  the  conclosion,  in-        1881 
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eluding  eyery  notice  and  act  necessary  to  make  the  proceedings  Daus  Ca8x. 
regular^  must  be  stated  on  the  face  of  an  order  or  decree  made  by   em^^obt^s 
a  court  having  limited  statutory  jurisdiction*    If  there  be  such  a 
decision,  I  should  yery  much  doubt  its  correctness.    It  is  one 
thing  to  say  the  order  of  such  a  court  must  on  the  face  of  it  shew 
jurisdiction,  and  another  thing  to  say  it  must  set  out  all  the 
proceedings  anterior  and  down  to  the  time  of  making  it.    Further, 
I  am  inclined  to  think  the  Arches  Court  of  Canterbury  as  now 
constituted  is  a  superior  Court.    The  doctrines  as  to  what  con- 
stitutes  a  superior  court  and  an  inferior  court,  to  what  extent 
credit  is  to  be  giyen  to  the  proceedings  of  a  superior  Court,  and 
what  It  is  necessary  to  set  out  on  the  face  of  the  proceedings  in 
the  case  of  a  superior  court  and  an  inferior  court,  are  dealt  with 
at  length  in  the  yery  remarkable  and  learned  judgments  of 
Erie,  O.J.,  and  Willes,  J.,  in  the  case  of  Ex  parte  Fernandez.  (1) 
I  do  not  propose  to  go  into  the  questions  there  discussed  at  large. 
The  point  there  raised  was  whether  the  court  of  a  judge  sitting 
under  a  commission  of  assize  was  a  superior  court,  within  the 
meaning  of  the  cases  to  which  I  have  adyerted,  and  which 
established  the  rule  that  in  certain  cases  a  court  haying  a  limited 
statutory  jurisdiction  must  on  the  face  of  its  orders  state  eyery  thing 
necessary  to  shew  jurisdiction.    It  was  held  that  it  was  a  superior 
courts  and  therefore  that  it  was  sufficient  in  a  warrant  of  commit- 
ment for  contempt  to  state  the  contempt  in  general  terms,  without 
specifying  the  grounds  upon  which  the  adjudication  for  contempt 
proceeded*    Haying  regard  to  the  terms  of  the  Public  Worship 
Begnlation  Act,  by  which  the  court  of  Lord  Penzance  as  now 
ccmstituted  is  made  a  court  of  record,  and  haying  regard  to  the 
extensiye  jurisdiction  which  it  exercises,  the  qualifications  of  the 
jndge  and  the  general  character  and  constitution  of  the  court,  I 
am  very  much  inclined  to  think  that  it  might,  on  similar  grounds 
to  those  which  prevailed  in  Ex  parte  Fernandez  (1),  be  held  to  be 
a  court  to  whose  proceedings  credit  is  to  be  giyen,  in  the  same  way 
as  credit  is  given  to  the  court  of  assize.    But  be  that  as  it  may,  I 
am  clearly  of  opinion  that  the  monition  is  good  for  the  reasons 
assigned  by  the  Lord  Chief  Justice  and  my  Brother  Field. 

(1)  10  C.  B.  (N.S.)  3. 
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1^^  The  next  document  whicli  is  said  to  be  invalid  is  the  iiUubiUon 

Bali's  Cass,  which  was  issued  on  the  19th  of  March,  1880. 

Amended  rules  and  orders  with  forms  were  allowed  and  issued 
on  the  22nd  of  February,  1879,  the  day  after  the  monition  was 
issued.  (1)  .Xhose  amended  rules  and  orders  were  niade  by  the 
same  eminent  and  learned  persons  who  made  the  rules  and  erders 
of  June,  1875.  (2)  They  were  also  allowed  by  the  Queen  in 
GounciU  and  tacitly  approyed  by  both  Houses  of  Parliament  By 
the  amended  role  37  it  is  provided  that  it  shall  be  competent  for 
the  complainant,  at  any  time  after. servioeof  the  moniticm,  to  apply 
to  the  Court  to  enforce  obedience  to  tbe  monition*  In  case  o{ 
disobedience  to  the  monition  of  the  judge,  the  application  to 
enforce  obedience  to  it  is  to  be  made  by  motion,  and  by  rule  88  an 
inhibition,  if  ordered  by  the  judge,  is  to  be  issued  from  the  pro- 
vincial registry  upon  the  application  of  the  complainant^  and  the 
form  of  it  is  given  in  the  Appendix  No.  26.  That  form  was  adopted 
in  the  present  case,  and  for  reasons  already  given  with  respect  to 
the  monition,  I  am  of  opinion  it  is  ficee  from  the  objeQtions  which 
have  been  taken  to  it.  I  may  observe  that  as  regards  the  style  of 
the  judge  it  is  that  of  ^'  Official  Fnnoipal  of  the  Arches  Ck)urt  of 
the  Province. of  Canterbury,"  which  shews  that  in  th^  opinion  of 
the  framers  of  the  amended  rules  the  style  adopted  in  the  monition 
was  the  correct  one. 

I  now  come  to  the  question  whether  Lord  Penzance,  as  judge 
of  the  Arches  Court  of  Canterbury,  had  the  power  to  enforce 
obedience  to  his  inhibition  by  significavit  followed  by  a  writ 
de  contumace  capiendo.  This  is  a  question  of  great  ini^portanoe. 
No  express  provision  is  made  for  it  in  the  rules,  but  by  rule  81  of 
the  amended  rules  it  is  provided  as  follows :  **  In  any  particular  not 
provided  for  by  these  rules  the  general  practice  of  the  Arches 
Court  shall  be  followed  as  far  as  the  same  is  applicable." 

Now  it  is  not  denied  that  according  to  the  general  practice 
of  the  Court  of  Arches  obedience  to  an  order  like  the  present 
is  enforceable  by  significavit  and  writ  de  contumace  capiendo,  but 
it  is  said  that  in  the.  absence  of  express  proyision  in  the  Act  of 
1874  the  judge  has  no  such  power ;  and,  secondly,  it  is  said  that 
even  if  the  judge  would  otherwise  have  had  the  power  the  13th 

(1)  See  4  P.  &  D.  250.  (2)  See  1  P.  D.  1. 
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section  of  the  Act  excludes  it.  I  do  not  think  either  of  these 
contentions  is  well  founded. 

By  the  63  *6eo.  3^  c.  127,  s.  1,  it  is  enacted  that  in  all  causes 
which,  according  to  the  laws  of  this  realm,  are  cognisable  in  the 
ecclesiastical  courts,  wh^a  any  person  who  is  required  to  comply 
with  the  lawful  order  of  any  such  court  refuses  to  pay  obedience 
to  sodi  order  it  shall  be  lawful  for  the  judge  whose  lawful  order 
has  not  been  obeyed  to  pronounce  such  person  contumacious  and 
in  contempt,  and  to  signify  the  same  to  His  Majesty  in  Chancery 
as  hath  heretofore  been  done,  and  thereupon  a  writ  de  contumace 
capiendo  shall  issue  from  the  Court  of  Chancery,  &c 

Now  it  is  not  denied  that  the  matter  of  the  representation  in  the 
present  case,  and  tiie  proceedings  consequent  upon  it,  constituted 
a  cause  within  the  meaning  of  this  statute,  nor  is  it  denied  that  in 
the  absence  of  the  18th  section  of  the  Public  Worship  Begulation 
Act,  1874,  the  proceedings  by  significavit,  ftc,  would  have  been 
regular  and  Talid ;  but  it  is  contended  that  by  that  section  the 
legislature  has  proyided  special  means  for  enforcing  obedience  to 
a  monition,  namely,  by  an  inhibition  against  performing  divine 
service,  &c.,  and  avoidance  of  the  defendant's  benefice  if  he  does 
not,  witlun  three  years,  undertake  to  pay  obedience  to  the  moni- 
tion ;  and  consequently  it  is  contended  that  the  judge  has  no  power 
to  signify  disobedience  of  the  inhibition. 

It  is  di£Scult  to  see  any  reason  for  such  a  contention.  The 
expressed  object  of  the  Act  of  1874  was  to  make  further  regula- 
tions for  the  administration  of  the  laws  relatiDg  to  the  perform- 
ance of  divine  service  according  to  the  use  of  the  Church  of 
England.  The  defendant  might  have  been  proceeded  against 
under  the  Church  Discipline  Act,  1840  (3  &  4  Yict.  c.  86,  s.  23), 
in  whieh  case  it  is  not  denied  that,  if  the  cause  had  been  sent  to 
the  Court  of  Arches  by  letters  of  request,  obedience  to  the  orders 
of  the  judge  could  have  been  enforced  by  significavit  and  writ  de 
contumace  capiendo.  The  only  difference  between  proceedings 
under  that  Act  and  the  Act  of  1874  is  in  the  forms  to  be  gone 
through  in  order  to  arrive  at  the  same  conclusion. 

The  manifest  object  of  the  Act  of  1874  was  to  provide  a  more 
simple  and  speedy  way  of  enforcing  obedience  to  the  laws  of  the 
Church  with  regard  to  the  performance  of  divine  service  in 
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EHRAGHT'd 

Case. 

(0.  A.) 
Q.  B.  D. 

Manisty,  J, 


Dale's  Case.  legislature  haying  provided  means  for  attaining  that  end  have 
enabled  contumacious  clerks  to  set  the  law  at  defiance  for  three 
years.  Yet  such  would  be  the  result  if  the  judge  cannot  enforce 
obedience  to  his  inhibition  by  significayit  and  writ  de  contumace 
capiendo. 

Suppose  a  contumacious  clerk  were  by  writing  under  his  hand^ 
in  the  form  prescribed  by  the  Act  and  proyided  for  by  the  rules 
and  orders,  to  undertake  pursuant  to  the  18th  section  of  the  Act 
that  he  would  pay  obedience  to  the  monition  and  immediately 
afterwards  disobeyed  it,  could  it  be  contended  that  he  could  do  so 
with  impunity  ?  I  should  think  not ;  and  if  he  oould  not,  why 
should  he  Be  permitted  to  disobey  the  inhibition,  and  in  so  doing 
also  disobey  the  monition  for  three  years  with  impunity? 

The  proposition  seems  to  me  to  be  so  monstrous  and  absurd, 
that,  in  the  absence  of  express  words  prohibiting  the  judge  from 
signifying  the  clerk's  disobedience,  I  should  hold  that  he  is  bound 
to  signify  it  if  required  so  to  do  by  the  complainants* 

The  inhibition  is  in  the  nature  of  an  injunction  in  so  fieur  as  it 
restrains  the  clerk  from  performing  divine  service  until  he  under- 
takes to  obey  the  monition ;  and  surely  if  a  court  (more  especially 
if  it  be,  as  the  Court  of  Arches  is,  a  court  of  record)  has  the  power 
to  grant  an  injunction  it  Jias  the  inherent  power  to  commit  for 
disobedience  of  it;  the  only  difference  between  a  temporal  court 
and  an  ecclesiastical  court  being  that  a  temporal  oourt  makes  an 
order  for  committal  at  once  and  directly,  whereas  an  ecclesiastical 
court  has  to  proceed  according  to  its  laws  and  usages  by  signifying 
the  contempt  to  the  Court  of  Chancery,  and  that  court  thereupon 
issues  a  writ  de  contumace  capiendo,  by  virtue  of  which  the  person 
in  contempt  is  arrested  and  taken  to  prison,  there  to  remain  till 
he  clears  his  contempt. 

It  is  said  that,  if  the  legislature  had  intended  to  give  the  power 
of  committing  by  means  of  a  significavit  and  writ  de  contumace 
capiendo,  they  would  have  done  so  in  express  terms ;  the  answer 
to  this  contention  is,  that  the  legislature  had  already  provided 
for  it  in  express  terms  by  the  5  Eliz.  c.  23  and  53  Greo.  3,  c.  127, 
s.  1. 

I  abstain  from  repeating  all  the  reasons  given  by  the  other 
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members  of  the  Coart  for  holding  that  the  judge  had  the  power       1881 
which  he  has  exercised.    They  seem  to  me  to  be  unanswerable.      Dalb^s  OaskT 

The  last  objection  which  I  intend  to  notice  is  that  taken  to  the 
deliyery  of  the  writ  de  contumace  capiendo  to  the  sheriff  without 
it  having  been  brought  into  the  Court  of  Queen's  Bench  (now 
t)ie  Queen's  Bench  Dinsion  of  the  High  Court),  there  to  be 
opened  and  delivered  of  record  to  the  sheriff,  pursuant  to  the 
statute  of  57  Geo.  3,  c.  127,  s.  1,  which  incorporated  the  5  Eliz., 
0.23,8.2. 

By  the  2nd  section  of  the  5  Eliz.  the  writ  was  required  to  be 
issued,  and  also  made  returnable  in  term  time^  and  it  was  provided 
that  after  being  made  and  sealed  the  writ  should  be  forthwith 
hrooght  into  the  Court  of  Queen's  Bench,  and  there,  in  the 
presence  of  the  judges,  opened  and  delivered  of  record  to  the 
sheriff.  By  the  12  &  13  Yiot.  c.  109,  ss.  26  and  27,  it  was 
enacted  that  the  writ  might  be  issued  and  made  returnable  in 
vacation.  At  the  time  when  that  Act  was  passed  (namely,  in 
1849)  the  Court  of  Queen's  Bench  did  not  and  could  not  sit  in 
vacation.  Hence  it  followed  that  by  necessary  implication  the  2nd 
section  of  the  statute  of  Elizabeth,  and  so  much  of  the  1st  section 
of  the  statute  of  58  Geo.  3  as  incorporated  it,  were  repealed.  It 
is  true  that  the  26th  section  of  the  12  &  13  Vict  has  been 
repealed  in  part  by  the  38  &  39  Yict.  e.  66,  and  as  to  the  residue 
by  42  &  43  Vict.  c.  59,  but  that  repeal  has  not  had  the  effect  of 
reviving  the  enactments  in  question  in  the  statutes  of  Elizabeth 
and  (reorge  III. 

For  these  reasons  I  am  clearly  of  opinion  that  the  provision  in 
question  in  the  2nd  section  of  the  statute  of  Elizabeth  was  repealed, 
and  that  it  has  not  been  revived.  Bat  if  the  case  were  otherwise, 
I  doubt,  having  regard  to  the  preamble  and  some  of  the  enact- 
ments in  the  Act  of  Elizabeth,  whether  the  defendant  could  take  the 
objection  that  the  writ  had  not  been  brought  into  court,  &c. ;  but 
it  is  unnecessary  to  decide  that  point.  The  result  is  that  all  the 
objections  taken  on  the  part  of  the  defendant  fiBtil. 

He  must  be  remanded,  and  the  several  rules  to  shew  cause 
which  have  been  granted  must  be  discharged  with  costs. 

I  cannot  conclude  without  observing  that  I  earnestiy  hope  this 
case  may  lead  clergymen,  whose  duty  it  is  both  to  preach  and  to 
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1881       practise  obedience  to  the  law  of  the  land,  to  consider  well  whether 

Dax.b*8  CAssri^tead  of  breaking  it  they  ought  not  to  obey  it,  or,  as  good 

jjjT~^,g   citizens  and  as  a  matter  of  conscience  and  duty,  resign  their 

Oasb.      benefices  and  become  nonconformists.    We  live  in  perilous  times 

ro.  A.)      -"-a  wide-spread  spirit  of  lawlessness  is  sadly  on  the  increase ;  and 

l^lP*     it  behoves  all  good  citizens  to  do  their  utmost  to  uphold  the  law. 

ManiBky.  J.    Qbodience  to  the  law  is  the  foundation  of  all  rights,  be  they  those 

of  the  Queen  on  the  throne,  or  those  of  the  poorest  of  her 

Majesty's  subjects. 


Four  orders  were  accordingly  made,  viz.,  an  order  refusing  to 
discharge  Mr.  Dale  from  custody ;  an  order  discharging  the  rule 
nisi  for  a  certiorari ;  an  order  discharging  the  rule  nisi  for  a  pro- 
hibition, and  an  order  refiising  a  supersedeas.  Mr.  Dale  appealed 
from  all  these  orders. 

Mr.  Enraght,  an  incumbent,  in  whose  case  four  similar  orders 
had  been  made,  appealed  at  the  same  time  from  those  orders,  and 
the  appeals  by  Mr.  Dale  and  Mr.  Enraght  were  heard  together. 
The  cases  were  precisely  similar,  except  in  one  point,  which  makes 
it  necessary  to  refer  to  the  form  of  the  monition  and  inhibition 
issued  in  Mr.  Enraght's  case. 

The  monition,  dated  the  28th  of  August,  1879,  commanded 
Mr.  Enraght  *^  to  abstain  and  refrain  for  the  ftitnre  when  officiat- 
ing in  your  said  church  from  using  lighted  candles  on  the  com- 
munion table  when  the  communion  is  being  celebrated,  or  on  a 
ledge  immediately  oyer  the  same  during  the  celebration  of  the 
Holy  Communion,  when  such  lighted  candles  are  not  wanted  for  the 
purpose  of  giving  light,  and  also  from  unlawfully  wearing  when 
officiating  in  your  said  church  in  the  communion  service,  and  in 
the  administration  of  the  Holy  Communion,  the  vestments  known 
as  an  alb,  a  chasuble,  and  a  biretta,  and  also  from,  &c.,  &c.,  and 
also  from  unlawfully  causing  to  be  formed  in  your  said  church 
immediately  before,  but  at  the  hour  appointed  for  the  commaice- 
ment  of,  the  prayers  appointed  to  be  read  at  morning  service,  and 
without  any  break  or  interval,  and  as  connected  with  and  being 
the  beginning  of  and  a  part  of  the  rites  and  ceremonies  of  public 
worship,  and  in  the  presence  of  the  congregation  assembled  for 
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such  seryice^  a  ceremonial  prooession,  and  from  allowing  sach  pro-       I88i 
cession  to  proceed  from  the  yestry  to  the  choir  stalls,  a  hymn  dalb's  Cask. 
being  song  during  the  said  procession,  and  also  from  all  practices,    enbI^s 
acts,  matters  and  things  of  the  same  or  a  like  nature  to  those       ^^^ 
hereinbefore  particularly  set  forth,  or  any  of  them,  or  from  unlaw-      (0.  A.) 
fully  permitting  the  same  or  any  of  them.''  v2.    .    . 

The  inhibition  dated  the  9th  of  March,  1880,  recited  the  moni- 
tion and  the  service  of  it^  and  that  Mr.  Enraght  **  has  fiedled  to 
pay  due  obedience  to  the  said  monition  in  regard  to  the  following 
matters  (that  is  to  say)  by  haying  at  the  early  service  on,  &&, 
when  lie  ofSciated  in  his  said  church,  and  in  the  administration  of 
the  Holy  Communion  used  lighted  candles  on  the  communion 
table  used  at  the  said  times  or  on  a  ledge  immediately  over  the 
same  during  the  celebration  of  the  Holy  Gommunion,  and  when 
such  lighted  candles  were  not  wanted  for  the  purpose  of  giving 
light ;  and  also  by  having  at  the  same  services  respectively  worn  a 
certain  ill^al  ecclesiastical  vestment  other  than  and  besides  or 
instead  of  those  appointed  and  allowed  by  law,  to  wit,  a  vestment 
known  as  a  biretta,  and  also  by  having,  &c.,  &c.    And  also  by 
having  permitted  the  Bev«  W.  Elwin  or  other  his  curate  or 
assistant  minister  whilst  officiating  at  the  communion  service, 
which  took  place  thereat  in  the  said  church  commencing  at 
10.30  A.M.,  on  Sunday,  the  I6th  of  November,  1879,  to  wear 
certain  unlawful  ecdesiastioBl  vestments,  to  wit,  a  vestment  known 
as  a  biretta,  and  a  vestment  known  as  a  stole,  and  also  by  having, 
&C.,  &C.    And  also  by  having  suffered  and  permitted  his  said 
curate  in  the]^said  service,  between  the  conclusion  of  the  prayers 
appointed  to  be  read  for  morning  service,  and  the  celebration  of 
the  Holy  Communion,  and  as  connected  with  and  being  a  part  of 
the  rites  and  ceremonies  of  public  worship,  and  in  the  presence  of 
the  congregation  assembled  for  such  worship  unlawfully  to  cause 
to  be  formed  a  procession  consisting  of  acolytes,'  some  of  whom 
were  dressed  in  blue  and  others  in  black  cassocks,  and  all  of  whom 
wore  white  cottas  with  a  processional  cross  and  several  banners, 
and  of  the  clergy  wearing  coloured  stoles,  cottas  and  birettas,  to 
proceed  from  the  vestry  down  the  south  aisle,  and  up  the  nave  of 
the  church  to-  the  choir  stalls.    We  do  therefore  humbly  order 
that  for  such  his  disobedience,  he  the  said  Bev.  B.  W.  Enraght  be 
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Dalbs  CasiT  Hcation  of  this  inhibition,  and  thereafter  until  the  same  shall  haye 
ENRAGET'fl    ^^^  ^^y  relaxed,  from  performing  any  service  of  the  church,  or 
Case.       otherwise  exercising  the  cure  of  souls  within  the  said  diocese." 

(OA.) 

Q.  B.  D.  jggj^  j^^  J j^  j2, 13, 14, 15,  Charles,  Q.O.,  Poland,  and  W. 
PhSlimare,  for  the  appellants.  The  points  are  1,  that  there  is 
no  power  in  the  judge  appointed  under  the  Public  Worship  Act  to 
enforce  obedience  to  an  inhibition  issued  under  the  Act  by  the 
process  of  significavit ;  2,  That  the  writ  de  contumace  capiendo 
has  been  improperly  issued,  the  formalities  required  by  law  not 
having  been  complied  with ;  3,  That  the  monitions  and  inhibi- 
tions were  irregular  in  form.  Upon  this  point  there  is  some  dif- 
ference between  the  two  cases.  Some  other  points  were  taken 
below,  but  the  appellants  do  not  now  bring  them  forward. 

As  to  the  first  point,  all  the  proceedings  subsequent  to  the 
issuing  of  the  inhibition  are  irregular.  Prior  to  1840  ecclesi- 
astical proceedings  commenced  in  the  diocesan  courts,  from  which 
there  was  an  appeal  to  the  Court  of  the  Province,  i.e.,  to  the 
official  principal,  or  Dean  of  the  Arches,  though  by  letters  of 
request  the  case  might  be  sent  at  once  to  the  provincial  court 
Those  courts  were  not  courts  of  record,  and  had  no  power  to 
enforce  their  orders  by  imprisonment,  their  only  remedy  was 
excommunication.  After  a  certain  time  the  excommunication 
could  be  signified  to  the  Court  of  Chancery,  which  issued  a 
common  law  writ  de  excommunicato  capiendo,  the  secular  court 
thus  giving  assistance  to  the  ecclesiastical  courts :  PhilL  EccL  Law, 
1404,  and  the  statute  53  Geo.  3,  c.  127,  substituting  for  this  writ 
the  writ  de  contumace  capiendo.  In  1840  the  Church  Discipline 
Act  set  up  an  entirely  new  tribunal  to  deal  with  criminal^  and 
other  proceedings  against  clerks,  and  this  is  still  the  only  criminal 
tribunal  for  the  purpose,  all  criminal  proceedings  being  withdrawn 
from  the  ecclesiastical  courts.  The  12ih  section  of  the  Church 
Discipline  Act  shews  that  the  legislature  thought  the  new  tribunal 
would  not  be  able  to  enforce  its  decisions  by  significavit^  for  the 
section  expressly  provides  that  the  Court  may  enforce  its  decisions 
in  the  same  way  as  the  ecclesiastical  courts  had  formerly  done. 
There  is  no  such  provision  in  the  Public  Worship  Act.    The 
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Public  Worship  Act  established  a  wholly  novel  course  of  pro-        1881 
cedure  and  created  an  entirely  new  tribanal,  and  is  confined  to  a  Dalb's  OabbT 
limited  class  of  offences  mentioned  in  s.  8  of  the  Act,  which  may    ^^jftLAOBr^a 
be  called  breaches  of  the  ceremonial  laniT.  Cabb. 

[Brett,  L. J. : — ^These  matters  were  within  the  former  Act]  (O.  A.) 

Yes ;  proceedings  can  still  be  had  under  it  with  respect  to  them, 
and  have  been  taken  under  it  in  some  recent  cases,  but  this  Act 
appoints  a  new  tribunal.  The  7th  section  provides  that  the  judge 
shall  be  a  judge  of  the  Provincial  Courts  of  Canterbury  and  York, 
and  when  a  vacancy  occurs  in  the  office  of  official  principal  of  the 
Arches  Court  the  judge  is  to  become  ex  officio  such  official  prin- 
cipal, and  all  proceedings  thereafter  taken  before  him  are  to  be 
deemed  taken  in  the  Arches  Court,  and  the  inference  is  that, 
before  the  appointment  of  the  judge  as  official  principal,  the  pro- 
ceedings were  not  in  the  provincial  court,  but  only  before  the 
judge. 

[James,  L. J.  The  Provincial  Court  of  Canterbury  is  an  eccle- 
siastical court.  An  additional  judge  of  that  court  is  appointed 
to  assist  the  Dean  of  Arches  till  a  vacancy,  and  then  to  become 
Dean  of  Arches.  The  words  to  which  you  refer  only  signify  that 
after  he  becomes  official  principal  the  proceedings  are  before  him 
in  that  character,  not  in  his  subsidiary  character. 

Bbett,  L. J.  They  seem  to  be  introduced  only  from  abundant 
caution.] 

Until  the  vacancy  in  the  office  of  the  Dean  of  Arches  there  was 
a  judge  of  an  entirely  new  tribunal,  and  he  had  no  power  to 
make  use  of  the  process  of  contempt  under  the  Act  58  George  3, 
c.  127. 

[James,  L.J.  Do  you  say  that  during  the  interval  the  judge 
had  no  power  to  issue  process  of  contempt  to  enforce  the  attend- 
ance of  a  witness  ?] 

He  had  the  power,  because  s.  9  of  the  Act  gives  the  judge  the 
powers  of  a  court  of  record  for  such  purposes.  If  the  judge  had 
the  powers  given  by  the  Act  of  George  III .,  this  provision  would 
have  been  unnecessary.  The  last  step  provided  by  s.  9  is  the 
issuing  of  a  monition.  If  the  Act  had  stopped  there  it  would 
have  been  imperfect,  because  the  monition  which  the  judge  was 
empowered  to  issue  was  a  purely  statutory  one,  and  he  would 
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1881       have  bad  no  power  whatever  to  enforoe  obedience  to  it :  BarHett 
Dal>*8  Oabe.  v.  Kinvood.  (1) 

Enbaght'b  [Bbbtt,  L.  J.  It  ia  to  be  **  such  monition,  if  any,  as  the  jadg- 
Cabe.  ment  shall  require."  Why  is  it  not  to  be  the  old  ecclesiastical 
(0.  A.)      monition  with  its  consequences  ?"] 

Q.  B.  D.  Because  this  is  an  entirely  new  tribunal :  Serjeant  y.  Dale  (2) ; 
Hudson  y.  Tooth.  (8)  In  Serjeant  y.  Dais  (2)  Mr.  Justice  Lush  said 
that  the  new  and  special  jurisdiction  given  by  the  Act  to  Lord 
Penzance  was  not  enlarged  by  his  having  become  official  principal ; 
and  Cockbum,  C.  J.,  in  Rudeon  v.  To(Ah  (3)  speaks  of  the  pro- 
ceedings being  statutory  proceedings  in  the  Court  of  Arches. 

[James,  L.J.  He  does  not  say  there  is  a  new  tribunal ;  a  new 
and  special  jurisdiction  may  be  given  to  an  old  tribunaL] 

A  new  court  is  created — a  barrister  of  ten  years'  standing  or  an 
ex-judge  may  be  appointed. 

[Bbett,  L.J.  That  is  a  new  qualification  for  a  judge  of  an  old 
court] 

It  is  only  on  the  happening  of  a  certain  event  that  the 
proceedings  are  to  be  deemed  to  be  taken  in  the  old  court.  In 
Rudson  V.  Tooth  (3)  it  was  argued  that  the  judge  having  become 
official  principal,  could  sit  anywhere  in  the  province.  But  the 
Court  held  that  the  office  of  the  judge  was  an  entirely  new  one, 
and  that  it  was  a  mere  accident  that  he  was  also  Dean  of  Arphes. 
The  Lord  Chief  Justice  expressly  said  the  office  was  an  entirely 
new  one;  and  Mellor,  J.,  said  that  the  legislature  did  not 
improve  or  extend  the  jurisdiction  of  the  Court  of  Arches^  but 
created  an  entirely  new  tribunaL  This  view  is  borne  out  by  the 
language  of  the  Act.  If  the  proceedings  are  only  after  the 
happening  of  a  certain  event  to  be  deemed  to  be  taken  in  the 
old  court,  how  could  they  be  in  it  before  ? 

[Cotton,  L.  J.  Was  not  the  substance  of  Hudson  v.  Toalh  (3) 
this,  that  as  no  proper  place  was  named  the  party  was  not  in  default 
for  not  attending,  and  proceedings  in  his  absence  were  void  ?  But 
if  the  matter  is  rightly  brought  before  the  judge  who  is  Dean  of 
the  Court  of  Arches,  has  not  the  judge  all  the  powers  of  the  Dean 
of  Arches  ?  It  may  be  that  before  he  succeeded  to  that  office, 
he  had  not  those  powers.] 

(1)  2  E.  &  B.  771.  (2)  2  Q.  B.  D.  668,  566.  (3)  3  Q.  B.  D.  46. 
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In  pTOceedings  under  the  Act  before  the  jadge  became  Dean        1881 
of  the  Arches  he  could  not  enforce  his  orders  hj  the  process  Dalib CAat 
of  BignificaTit,  and  his  becoming  Dean  of  the  Arches  does  not    ^]^^^>g 
extend  his  powers  of  punishment  for  offences  under  the  Act.       ^^^ 
The  Act  has  provided  a  new  mode  of  enforcing  the  monition,  and      (G.  A.) 
there  is  no  other.    If  the  Act  had  stopped  at  s.  9,  there  would 
haye  been  no  mode  given  by  it  of  enforcing  the  monition  by  the 
judge.     It  might  have  been  enforced  by  indictment:  Beg.  v. 
Walker,  (1)   Sect  18  says  that  the  monition  shall  be  enforced  by 
inhibition.    There  is  no  consequence  of  disobedience  to  the  inhi- 
bition as  regards  the  person.    There  is  a  remedy  by  sequestration 
of  the  profits  of  the  benefice. 

[James,  L.  J.    Is  the  Act  confined  to  persons  haying  benefices  ?] 

The  Act  is  confined  to  incumbents.  The  inhibition  is  to  be  to 
an  incumbent  The  whole  frame  of  the  Act  shews  that  only 
incumbents  can  be  proceeded  against  under  it;  at  any  rate 
effectually.    - 

[Brett,  L.  J.  The  incumbent  is  defined  by  the  Act  as  ^'  the 
person  legally  responsible  for  the  due  performance  of  divine 
service."  Would  not  a  curate,  in  the  absence  of  the  incumbent, 
come  within  the  definition  ?  If  so,  he  can  be  proceeded  against 
under  the  Act,  and  as  he  has  no  benefice,  there  would  be  no 
means  of  enforcing  that  inhibition.] 

In  two  classes  of  cases  mentioned  in  s.  8  of  the  Act,  the  in- 
cumbent can  be  charged  with  permittiug  his  curate  to  carry  on 
the  practices  objected  to. 

[Jahes,  L.J.  Suppose  the  incumbent  was  abroad,  and  his 
curate  acted  without  his  consent  ?] 

The  bishop  could  withdraw  the  curate's  licence,  or  the  in- 
cumbent could  dismiss  him.  But,  probably,  the  curate  could  be 
proceeded  against  under  the  Act 

The  effect  of  s.  13  is  that,  if  the  clerk  goes  on  disobeying  the 
inhibition  for  three  years,  or  if  he  only  refuses  to  consent  to  obey 
it  he  is  deprived  of  his  benefice,  without  any  further  step  being 
taken.  There  was  no  such  inhibition  as  this  known  to  the  law 
ecclesiastical.  There  was  under  that  law  no  inhibition,  except  to 
prevent  a  Court  proceeding  to  enforce  its  sentence,  pending  an 

(1)  Law  Hep.  10  Q.  B.  355. 
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1881        appeal,  and  one  which  was  provided  under  the  Church  Discipline 

Dalb'8  Ga£e.  Act,  and  that  could  not  be  enforced  hj  significavit.    This  kind 

EnbIoht'8    ^^  inhibition  is  a  complete  novelty,  it  is  a  sentence^  and  a  sentence 

^^       of  great  severity. 

(G.  A.)  rjAHEs,  L. J.    Is  it  not  rather  in  the  nature  of  coercion  than 

O  B  D 

punishment;  like  imprisonment  by  the  Court  of  Chancery  for 
breach  of  an  injunction  or  disobedience  to  some  other  order  ?J 

It  is  an  entirely  new  sentence  created  by  statute. 

[Cotton,  L.J.  The  clerk  has  been  committed  for  disobeying 
the  inhibition,  not  for  disobeying  the  monition.  The  monition 
and  inhibition  go  to  quite  different  things.  He  might  obey  the 
inhibition  and  yet  lose  his  benefice  for  not  submitting  to  the 
monition.] 

That  no  doubt  is  so.  The  inhibition  under  the  Church  Dis- 
cipline Act  (3  &  4  Vict.  c.  86),  s.  14,  is  analogous,  and  it  will  not 
be  contended  that  it  can  be  enforced  by  process  of  contempt. 

[James,  L.J.    It  is  not  an  order  of  a  Court.] 

Sect.  17  of  the  Public  Worship  Act  in  relation  to  a  cathedral 
or  collegiate  church,  gives  the  visitor  the  same  power  as  to  the 
issuing  an  inhibition  as  is  provided  by  the  Act  in  other  cases.  It 
cannot  be  contended  that  an  inhibition  by  a  visitor  oould  be 
enforced  by  significavit,  and  there  would  be  an  inconsistency  if  that 
process  could  be  resorted  to  in  the  one  case  and  not  in  the  other. 
Then  the  last  clause  of  s.  13  provides  that  any  proceedings  to 
enforce  obedience  to  a  monition  shall  be  taken  under  the  direction 
of  the  judge.  If  the  bishop  himself  issues  the  monition,  he  issues 
the  inhibition  to  enforce  it,  though  the  proceedings  to  obtain  it 
can  only  be  taken  under  the  direction  of  the  judge.  The  rules  (1) 
assume  a  different  construction  of  the  Act,  but  that  cannot  alter 
the  construction.  The  inhibition  if  made  by  the  bishop  could  not 
be  enforced  by  significavit,  and  the  Act  must  have  intended  all 
inhibitions  to  stand  on  the  same  footing. 

As  to  the  statutes  of  5  Eliz.  c.  23,  and  53  Geo.  3,  c.  127,  the 
present  proceeding  is  not  a  cause  within  the  meaning  of  the 
latter  Act.  Lord  Coleridge  in  his  judgment  on  this  point  over- 
looked the  effect  of  the  inhibition.  All  the  judges  of  the  Queen's 
Bench  Division  were  much  influenced  by  the  consideration  that 

(1)  IP.  D.l;  4  P.  D.  250. 
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the  disobedience  might  continue  for  three  years.    This  by  no        1881 
means  follows,  for  by  the  act  of  inhibition  the  clerk  ceases  to  be  dal^s  Cass. 
the  lawful  minister  of  the  church/  and  would  be  a  "  brawler  "  in    ekbIott's 
the  ecclesiastical  sense  of  the  word,  if  he  attempted  to  minister,       ^^ 
and  could  be  proceeded  against  as  such  in  the  ecclesiastical      (0.  A.) 
courts,  although  in  his  own  church :  Oax  y.  Godday.  (1)  ve-    .    • 

[James,  L.J.  He  is  still  the  incumbent;  why  can  he  not 
perform  the  ministrations  by  his  curate  ?] 

He  ceases  to  be  the  lawful  minister,  and,  indeed,  cannot 
exercise  the  cure  of  souls  within  the  diocese.  But  there  would 
be  a  more  effectual  remedy  if  he  were  to  attempt  to  perform 
service  in  the  church  during  the  inhibition  ;  he  could  be  removed 
by  the  churchwardens,  and  no  action  of  trespass  would  lie :  Burton 
V.  KeOeif.  (2) 

[James,  L.J.  I  should  advise  them  to  think  once,  twice,  and 
three  times  before  they  attempted  to  remove  him.  How  can  a 
man  be  a  trespasser  in  his  own  church  ?j 

There  is  a  third  remedy  (under  23  &  24  Vict  c.  82,  s.  2)  by  a 
proceeding  before  the  magistrates,  who  oould  inflict  a  fine  or 
imprisonment. 

[James,  L.J.  If  an  inhibited  clerk  performed  divine  service, 
whom  would  he  molest  ?] 

The  nominee  appointed  by  the  bishop  to  perform  the  service. 

[James,  L J.  As  at  present  advised,  I  think,  the  Act  might 
apply  to  interference  with  the  bishop's  nominee,  if  there  was  one, 
but  we  have  not  such  a  case  before  us.] 

Moreover,  the  disobedience  to  the  order  would  be  a  misdemeanor 
for  which  the  clerk  could  be  indicted,  the  order  being  made  under 
a  statute. 

[Bbett,  L.J.  Disobeying  a  statute  is  a  misdemeanor,  and 
disobedience  to  some  orders  made  under  a  statute  may  be  a 
misdemeanor,  but  I  am  not  aware  that  disobedience  to  every 
order  made  under  a  statute  is  so.] 

Beff.  V.  FerraU  (3)  supports  the  view  of  the  appellants. 

[James,  L. J.    That  was  a  case  of  disobeying  the  statute.] 

There  are  many  cases  shewing  that  disobedience  to  orders  made 

(1)  2  Hagg.  138.  (2)  10  M.  &  W.  106. 

(3)  20  L.  J.  (M.a)  39. 
VouVL  2G  2 
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1881        under  a  statute  is  a  misdemeanor,  unless  the  statute  provides 
DALx'ft  Case,  another  remedy. 

EnbIott'8       ^^®  matter  must  be  judged  of  as  if  Lord  Penzance  had  not 

Case.       become  the  ofiScial  principal  of  the  Provincial  Court  of  Canterboiy ; 

(0.  A.)      and  that  was  the  view  of  Lord  Coleridge.    The  right  way  to  construe 

the  Act  is  to  consider  what  the  powers  of  the  judge  would  have 

been  before  he  became  official  principal.    The  words  which  make 

him  official  principal  do  not  enlarge  his  statutory  jurisdiction. 

[jAHESy  L.J.  What  meaning  do  you  attribute  to  the  words 
**  shall  be  deemed  to  be  taken  in  the  Arches  Court  of  Canter- 
bury?"] 

They  shew  that  the  proceedings  were  not  considered  to  be  in 
fact  in  the  Arches  Court,  and  they  entitle  the  judge  to  command 
the  services  of  the  officers  of  that  Court.  He  could  not  have  done 
so  before  he  became  official  principal.  He  would  have  used  the 
(Services  of  the  officers  of  the  Court  of  the  diocese  in  which  the 
representation  was  made. 

[Bbett,  L.J.  If  the  jadge  was  directed  to  sit,  not  in  that 
diocese,  but  in  another  part  of  the  proyince,  must  the  registrar  of 
that  diocese  leave  his  own  court  and  attend  the  judge  elsewhere?] 

The  judge  could  not  sit  in  the  provincial  court  .till  he  became 
official  principal.    This  is  a  new  tribunal  and  a  new  office. 

[Cotton,  L.J.  I  think  s.  10  is  against  your  argument.  It 
seems  to  provide  that  the  judge  is  to  have  the  assistance  of  the 
diocesan  registrar,  because  he  is  judge  of  another  court] 

The  argument  is  that  the  tribunal  is  new,  the  office  new,  the 
mode  of  appointment  new,  and  the  procedure  new.  The  procedare 
may  not  be  perfect^  but  the  mere  fact  that  the  judge  is  to  become 
official  principal,  and  that  the  proceedings  are  to  be  deemed  to 
be  taken  in  the  Arches  Court  is  not  enough  to  give  by  implication 
the  power  of  issuing  a  significavit. 

[James,  L. J.  What  is  the  difference  between  an  inhibition  and 
the  old  suspension  ab  officio  ?] 

One  difference  is  that  the  statutory  inhibition  is  more  limited. 
It  is  a  suspension  within  the  diocese.  There  being  a  new  official 
princjpali  who  obtains  his  office  in  a  new  way,  it  may  have  been 
deemed  advisable  that  there  should  be  an  express  enactment  that 
the  proceedings  should  be  deemed  to  be  taken  in  that  court 
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The  second  point  is  that  the  statutory  formalities  relating  to       1881 
the  issue  of  the  writ  de  eontumace  capiendo  have  not  been  com-  Dale's  Oasb. 
plied  with.    In  Mr.  Dale's  case  the  writ  was  tested  on  the  29th  of   ekbaght*b 
October,  which  was  not  in  Term-time,  and  it  was  never  taken       Oase. 
into  the  Queen's  Bench  Division  and  opened  in  the  presence  of      (0.  A.) 

OBI) 

the  justices.  Under  the  statute  of  Elizabeth,  it  ought  to  have 
been  issued  in  Term-time,  and  also  to  have  been  opened  and 
delivered  of  record  in  the  presence  of  the  justices.  It  was,  in 
fact,  only  taken  to  the  Grown  Office.  The  statutory  formalities 
must  be  strictly  complied  with.  Fhillimore's  Ecclesiastical  Law, 
p.  1410 ;  Le  Boy  v.  Colgate  (1) ;  Anonymous  (2) ;  John  Parker's 
Ciiw.  (3) 

[Jahes,  X<. J.  In  the  present  case  the  indorsement  on  the  writ 
shews  that  it  was  brought  into  the  Queen's  Bench  Division.] 

That  is  not  conclusive ;  the  indorsement  is  not  part  of  the  writ. 
There  are  other  cases  which  shew  the  reason  why  the  writ  was  to 
be  opened  before  the  judges.  In  Luey  v.  Bishop  of  St.  DavicPs  (4), 
Chief  Justice  Holt  said,  *^  We  are  not  to  issue  process  here  as  instru* 
ments  or  conduit-pipes,  but  judicially,  as  judges."  Bex  v.  Fowler  (5), 
Bex  T.  Theed  (6),  and  In  re  Baines  (7),  support  the  same  view. 
The  answer  given  by  the  other  side  is  that  the  Petty  Bag  Act 
of  1849  (12  &  13  Vict.  c.  109),  has,  by  sects.  26,  27,  and  28, 
repealed  by  implication  the  necessity  for  these  formalities,  by 
providing  that  writs  may  be  tested  and  returned  in  vacation  as 
well  as  in  Term-time.  But  a  special  provision  that  judges  should, 
in  favour  of  the  liberty  of  the  subject,  do  a  judicial  act,  cannot 
have  been  repealed  by  a  general  provision  in  an  Act  relating  to 
practice  only.  The  enactment  that  the  judges  must  exercise 
their  minds  was  not  repealed, 

[Brett,  L.J.  The  question  may  be  whether  under  the  Act  of 
Elizabeth  the  writ  was  issued  at  all  until  it  had  been  opened  in 
court,  and  whether,  as  the  Petty  Bag  Act  says,  the  writ  may  be 
issued  out  of  Term-time,  that  does  not  cover  everything  dovm  to 
the  issue.] 

(1)  Sid,  165.  (4)  7  Mod.  56. 

(2)  Gro.  Jac  566.  (5)  1  Salk.  293. 

(8)  Gro.  Gar.  582.  (6)  1  Str.  43 ;  10  Mod.  350. 

(7)  1  Gr.  &  P.  31. 

2  G  2  2 
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1881  The  answer  to  that  is  that  that  Act  refers  only  to  the  issue  oat 

Dals'8  Oabi.  of  the  Petty  Bag  Office. 
EirsAOBT*B       [C0TTON9  L J.    I  think  it  is  a  serions  question  whether  th& 

Oasb.       Act  of  1849  does  anything  but  regulate  the  practice  of  the  Petty 

(OA.)      Bag  Office.] 

'  Sect.  26  of  the  Act  of  1849  was  in  part  repealed  by  the  Statute 

Law  Bevision  Act  of  1875  from  the  coming  into  operation  of  the 
Judicature  Act,  and  the  rest  of  the  section  was  repealed  by  tiie 
Act,  42  &  43  Yict.  c  59,  as  from  the  beginning  of  1880.  And  the 
section  has  not  been  replaced.  The  repeal  was  made  subject  to  a 
qualification  the  meaning  of  which  it  is  difficult  to  understand, 
but  it  does  not  affect  the  statute  of  Elizabeth.  The  26th  section 
of  the  Judicature  Act,  1878,  abolishes  terms  for  certain  purposes, 
but  not  altogether. 

.  The  third  point  is,  that  the  monitions  and  inhibitions  are 
irregular  in  point  of  form.  In  the  cases  both  of  Mr.  Dale  and 
Mr.  Enraght  the  objection  is  that  whepever  any  Court  is  ezercisiiig 
a  statutory  jurisdiction,  it  must  shew  on  the  face  of  its  sentence 
that  the  conditions  precedent  have  been  fulfilled,  and  that  this 
has  not  been  done,  there  being  nothing  on  the  face  of  the 
monitions  or  inhibitions  to  shew  the  jurisdiction  of  the  judge,  or 
that  the  necessary  steps  had  been  taken. .  It  is  not  shewn  that  the 
accused  had  any  notice  of  the  proceedings,  nor  that  the  judge  is 
the  person  authorized  to  act  under  the  Public  Worship  Act,  nor 
that  he  was  proceeding  under  that  Act.  It  is  quite  consistent 
with  the  forms  used  that  the  archbishop  had  never  asked  the 
judge  to  hear  the  case,  or  that  any  other  of  the  statutory  pre- 
liminaries had  not  been  observed.  The  necessity  of  stating  the 
circumstances  essential  to  the  jurisdiction  is  shewn  by  Harrison  v. 
Wriffhi  (1),  Christie  v.  Unwin  (2),  Eomrd  v.  Oosset  (3),  and  Bey. 
V.  EarUey  Wimtney  Union.  (4)  Moreover,  in  the  present  case  the 
Court  is  not  properly  a  superior  Court,  for  it  is  subject  to  prohibi- 
tion. Therefore  the  argument  is  an  a  fortiori  one.  The  instrument 
by  which  the  Court  acts  is  a  monition,  and  for  disobedience  to  it 
the  inhibition  is  issued,  and  the  principle  laid  down  in  the  above 
cases  must  apply.    The  answer  attempted  is  that  the  monitions 

.  (1)  18  M.  &  W.  816.  (3)  10  Q.  B.  869. 

(2)  11  A.  &  E.  873.  (4)  1  Q.  R  677. 
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and  inhibitions  are  according  to  the  forms  appended  to  the  rules       1881 
and  orders  issned  onder  the  Public  Worship  Act^  the  making  of  Tk^i.vPa  hli^ 
which  was  authorized  by  s.  19  of  the  Act    This  is  true  with  one   ^^^,, 
exception — that  is,  in  the  title  of  the  monition.    But  the  question       ^^n* 
is  whether  the  forms  had  statutory  authority.    Sect.  19  of  the      (c.  A.) 
Act  only  authorizes  the  making  of  rules  and  orders  relating  to     ^'    *    - 
procedure,  and  provides  that  they  shall  be  laid  before  parliament. 
There  is  no  parliamentary  authority  to  frame  forms,  and  the  forms 
therefore  have  no  statutory  authority. 

[Bbett,  L.J.    The  rules  and  orders  have.] 

Yes ;  but  only  so  fiEtr  as  they  are  consistent  with  the  Act.  In 
Hudson  y.  Tooth  (1),  Lush,  J.,  said  he  thought  that»  as  the  Act 
did  not  give  Authority  to  frame  forms,  the  form  was  not  binding 
on  the  archbishop.  In  the  Judicature  Act,,  the  Common  Law 
Procedure  Acts,  and  many  other  Acts,  express  power  is  given  to 
frame  writs  and  forms,  as  well  as  rules  and  orders.  The  Probate 
and  Divorce  Acts  do  not,  yet  forms  have  been  made  under  them ; 
but  probably  those  forms  shewed  jurisdiction,  and  were,  therefore, 
good. 

[Bbett,  L  J.  If  the  forms  had  been  set  out  in  the  rules,  would 
they  not  have  been  part  of  the  rules?  Is  the  setting  out  the 
forms  in  a  schedule  anything  more  than  a  method  of  drafting?  I 
cannot  conpeive  anything  more  necessary  for  regulating  the 
procedure  than  to  state  the  forms  to  be  used.] 

The  two  powers  are  distinct,  and  the  forms  would  be  no  better 
for  being  set  out  in  the  rules. 

In  Mr.  Enraght's  case  there  is  another  objection,  the  inhibition 
includes  more  than  the  monition.  The  inhibition  deals,  not  only 
with  acts  as  to  which  Mr.  Enraght  has  disobeyed  the  monition,  but 
with  other  acts  as  to  which  he  has  never  been  admonished  at  aU. 
The  length  of  time  for  which  the  inhibition  is  inflicted  is  dis- 
cretionary, provided  that  it  does  not  exceed  three  months,  and 
it  is  impossible  to  say  how  much  of  the  sentence  is  to  be  attri- 
buted to  the  acts  in  respect  of  which  he  has  been  admonished, 
and  how  much  to  the  acts  in  respect  of  which  he  has  not  been 
admonished,  and  the  principle  of  the  decision  of  the  House  of 
Lords  in  O'OonneU  v.  The  Queen  (2)  applies.     Lord  C!oleridge 

(I)  3  Q.  B.  D.  46,  58.  (2)  11  CL  &  F.  166. 
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1881       thought  that  this  objection  did  not  really  arise,  bat,  in  fact,  it  does. 

TiAiVfl  r.AMw.  The  inhibition  states  that  Mr.  Enraght  has  disobeyed  the  monition 

^j~~"  ,^    (inter  alia)  by  allowing  his  cnrates  to  wear  a  biretta  and  stole. 

Case.       and  by  having  a  procession  between  morning  prayer  and  the  com- 

(C.  A.)      mnnion  service.    A  stole  is  not  mentioned  in  the  monition,  and 

Q.  a  D.     ^j^^  monition  did  not  prohibit  any  procession  except  a  procession 

at  the  commencement  of  morning  prayer.    The  sentence  cannot 

be  apportioned  between  the  different  acts.    It  is  impossible  to 

reject  that  which  is  not  in  the  monition.    If  it  is  attempted  to 

justify  the  inhibition  on  the  ground  that  the  acts  were  of  a  like 

nature,  there  ought  to  be  a  finding  on  the  face  of  it  that  the  acts 

were  of  a  like  nature.    But  they  are  not ;  there  is  no  resemblance 

between  wearing  a  stole  and  wearing  a  biretta,  for  a  stole  is  not  a 

eucharistic  garment.    So  a  procession  may  be  lawful  at  one  time 

and  unlawful  at  another,  and  it  cannot  be  inferred  that  the 

procession  mentioned  in  the  inhibition  was  illegaL 

[Bbbtt,  LJT.  Is  not  the  meaning  of  the  monition  that  there  is 
to  be  no  procession  as  a  part  of  morning  prayer  7] 

Sir  K  James,  A.G.,  Sir  F.  Eerschdl,  S.G.,  A.  L.  Smith,  and 
Danekwerts,  for  Lord  Penzance.  The  argument  will  be  confined  to 
the  question  as  to  the  jurisdiction  and  the  duty  of  the  Court  to 
issue  and  enforce  the  monition  and  the  inhibition  and  to  issue 
the  significavit,  and  the  particular  question  which  arises  in  Mr. 
Enraght's  case. 

There  are  two  questions  of  importance  as  to  the  jurisdiction  of 
I^rd  Penzance — 1,  The  power  to  enforce  obedience  to  his  orders 
by  significavit ;  2,  The  propriety  of  the  forms  used.  As  to  the 
first  pointy  Lord  Penzance  is  a  judge  of  an  ecclesiastical  court, 
and  lie  has  made  a  lawful  order  as  judge  of  such  a  court  in  a 
cause  which,  according  to  law,  is  cognisable  in  such  a  court 
There  is  nothing  in  the  Public  Worship  Act  which  takes  away 
from  the  jurisdiction  of  the  judge  as  a  judge  of  an  ecclesiastical 
court.  If  he  is  not  a  judge  of  an  ecclesiastical  court  it  might  as 
well  be  said  he  is  not  a  judge  at  all. 

For  the  purpose  of  the  present  cases  it  is  immaterial  what 
his  position  was  before  the  vacancies  in  the  provincial  courts. 
But  he  is,  in  express  terms,  made  by  the  Act  a  judge  of  the 
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provincial  courts,  even  if  his  jurisdictioQ  was  at  first  limited  to  a        I881 
particular  dass  of  cases,  and  it  may  be  contended,  if  neoes-  Dals'bGase. 
8Ujf  that  from  the  commencement  the  judge  had  all  the  powers    £}||^][^*8 
of  the  Court  of  Arches,  of  which  he  was  a  judge.     The  im-       Cam. 
portant  question  in  this  case  is  what  was  his  position  at  the      (G.  A.) 
time  when  he  issued   the  monitions   and   inhibitions    in   the     ^^'^' 
present  cases  ?     He  had  become  official  principal  of  both  the 
provincial  courts,  and  had  all  the  powers  of  those  Courts.    The 
appellants'  counsel  haye  failed  to  explain  away  the  effect  of  the 
express  proTision  in  s.  7  of  the  Act  that  the  judge  shall  be  *'  a 
judge  of  the  Provincial  Courts  of  Canterbury  and  York,"  and  of 
the  proyision  that,  after  the  judge  should  become  o£5cial  prin- 
cipal of  the  Arches  Court  of  Canterbury,  all  proceedings  taken 
before  him  in  relation  to  matters  arising  within  the  province  of 
Canterbury  should  be  deemed  to  be  taken  in  the  Arches  Court, 
and  of  the  similar  provision  as  to  the  Chancery  Court  of  York. 
The  reason  for  this  provision  was  that  for  the  first  time  there 
would  be  one  judge  of  the  two  courts,  which  had  previously  been 
entirely  distinct  courts,  and  the  object  was  to  keep  alive  the 
distinct  courts,  though  the  judge  had  to  be  the  same  person.   The 
argument  of  the  other  side  comes  to  this,  that  though  the  legis- 
lature has  said  the  judge  shall  be  a  judge  of  the  provincial 
courts,  he  is  not  a  judge  of  those  courts,  but  of  a  new  court 
created  by  the  Act.    No  new  court  was  created.    It  is  a  fallacy 
also  to  say  that  a  new  power  was  conferred  on  the  bishop.    He 
could  only  admonish.    He  was  not  a  Courts  and  could  not  pro- 
nounce any  sentence.    It  was  not  intended  that  he  should  inhibit. 
The  rules  under  the  Act  shew  that  this  is  the  true  construction. 

[Cotton,  L.J.  Can  we  look  at  the  rules  for  the  purpose  of 
construing  .the  Act  ?] 

There  is  authority  for  that :  Ex  parte  Wier.  (1) 

[Cotton,  L.J.  There  is  not  here,  as  there  was  in  the  case  of 
the  Bankruptcy  Act,  any  provision  that  the  rules  are  to  be  deemed 
part  of  the  Act.] 

That  was  not  given  as  the  reason  by  Mellish,  L. J.,  in  giving 
judgment,  and  s.  9  of  the  Public  Worship  Acty  1874,  is  material 
in  this  connection. 

(1)  Law  Bep.  6  Ch.  875, 879, 


Q.  B.  D. 
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1881  Then  as  to  s.  9  the  ecclesiastical  courts  had  no  power  of  en- 

Dalb's  Gab£.  forcing  the  attendance  of  witnesses  by  sabpodna,  and  the  object  of 
EhrZohtb    *^**  section  was  to  give  the  Court  the  ordinary  powers  of  enforcing 
Cass.       the  attendance  of  witnesses  and  the  production  of  documents 
(G._AO      which  other  Courts  possessed.    No  inference  can  be  drawn  from 
that    The  clause  mentions  certain  things  which  the  judge  may 
do,  and  the  bestowal  of  the  powers  of  a  court  of  record  must  be 
taken  to  be  ad  hoc.    The  main  argument  of  the  appellants  is 
founded  on  s.  13. 

[Bbett^  L.J.  You  say  it  is  the  same  Court,  but  is  not  a  new 
jurisdiction  given  to  it  ?  Formerly  the  Arches  Court  was  only  a 
Court  of  Appeal,  unless  there  were  letters  of  request.  Now  does 
not  the  Act  give  original  jurisdiction  without  letters  of  request  ?] 

It  is  not  a  new  jurisdiction,  but  only  bringing  the  same  business , 
before  the  Court  by  a  different  channel   All  these  offences  might 
have  come  before  the  Court  of  Arches  under  the  Church  Discipline 
Act.    The  process  of  bringing  them  there  has  been  changed,  and 
the  remedy  made  more  speedy  and  efficacious. 

[Brett,  L  J.  If  an  Act  of  Parliament  were  passed  to  give  this 
Court  in  certain  circumstances  an  original  jurisdiction,  not  appel- 
late, would  there  not  be  a  new  jurisdiction?] 

The  Court  would  have  the  same  power  of  enforcing  its  orders. 
There  would  only  be  an  extension  of  the  jurisdiction  to  different 
objects.  In  the  present  case  the  subject-matter  is  the  same ;  it 
only  comes  before  the  Court  by  a  different  method  of  procedure. 
Suppose  appeals  came  to  the  Court  of  Appeal  direct  from  a 
master,  instead  of  going  first  to  a  judge  in  chambers  and  then  to 
a  divisional  court,  the  jurisdiction  of  the  Court  would  be  the  same. 
The  appellants  say  that  as  the  Act  is  silent  as  to  the  power  of 
the  Court  to  enforce  its  orders,  therefore  it  has  none.  Nobody 
framing  such  an  Act  would  think  of  inserting  such  a  power.  It 
is  never  intended  that  a  Court  shall  merely  pronounce  judicial 
opinions  which  it  cannot  enforce.  Even  if  the  jurisdiction  is  a  new 
one,  still  the  Court  must  exercise  it  with  its  old  powers. 

[Cotton,  L.J.  The  argument  on  the  other  side  must,  I  think, 
go  to  this  extent,  that  the  jurisdiction  is  not  given  to  the  Court  of 
Arches  but  to  a  new  tribunal,  presided  over  by  the  person  who 
happens  to  be  the  official  principal  of  the  Court  of  Arches,  that 
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the  powers  of  such  new  tribanal  must  be  founded  on  the  Act       I88I 
alone,  and  that  it  is  without  the  powers  which  eoclesiastical  dalb's  Cabz, 
courts  have  by  common  law  or  statute.]  enraght'b 

Then  as  to  the  argument  that  s.  13  shews  affirmatively  that  the  ^j^* 
Court  was  to  have  no  power  of  enforcing  its  orders,  it  comes  to  (C.  A.) 
this,  that  the  Act  being  one  for  the  better  regulation  of  public 
worship,  and  to  enforce  the  conduct  of  public  worship  according 
to  law,  the  legislature  intended  to  give  letters  of  licence  to  the 
clergyman  to  disregard  the  monition  for  three  years,  and  to  permit 
him  to  conduct  public  worship  in  an  illegal  manner  for  that  period. 
That  is  an  argument  repugnant  to  the  mind  of  any  one  who  wishes 
to  see  the  law  properly  administered,  and  especially  with  reference 
to  the  conduct  of  divine  worship  in  a  church.  If  the  inhibition 
cannot  be  enforced  except  by  deprivation,  the  incumbent  might 
disregard  it  for  three  years,  and  there  would  be  no  remedy  what- 
ever,  for  if  he  officiated  in  another  church  with  the  permission  of 
the  incumbent,  there  would  be  no  brawling.  The  argument  makes 
the  inhibition  a  brutum  fulmen.  So  again  there  would  be  no 
brawling  if  the  service  was  conducted  by  the  incumbent's  curate, 
for  the  bishop  would  not  appoint  a  person  to  officiate,  and  so  the 
objectionable  practices  might  go  on  without  check  for  the  three 
years.  As  to  enforcing  the  inhibition,  the  enactment  in  53 
Geo.  3,  applies  to  disobedience  to  any  order  of  an  ecclesiastical 
court. 

[Bbett,  L. J.  Could  the  monition  be  enforced  by  significavit  ?J 

Perhaps  it  might,  but  the  Court  would  probably  say  that  the 
Act  intended  the  monition  to  be  enforced  by  an  inhibition,  and 
that  an  inhibition  must  issue  before  any  further  step  could  be 
taken.  It  is  unnecessary  here  to  maintain  the  opposite  conten- 
tion. Section  13  does  not  take  away  from  the  Court  of  Arches 
any  of  its  powers.  Inhibition  is  a  lawful  sentence  of  an  eccle- 
siastical court,  and  is  to  be  enforced  as  such,  moreover  it  comes 
within  the  words  of  the  Act  58  Geo.  3,  c.  127.  The  inherent 
jurisdiction  of  the  ecclesiastical  court  can  only  be  taken  away 
by  clear  words,  and  the  power  of  issuing  a  significavit  is  as  much 
an  inherent  power  in  an  ecclesiastical  court  as  the  power  to  commit 
is  in  a  court  of  record. 

[Bbett,  L.J.    Suppose  the  Act  had  said  that  the  inhibition 
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1881       should  be  enforced  by  fine,  would  not  Unai,  pio  tanto»  repeal  the 

Dale's  Case;  53  Gea  3  7] 

Enbaobt's        Anything  which  could  be  fairly  construed  as  meaning  that  the 

Case.       inhibition  should  be  enforced  in  a  particular  way  and  not  other- 

(C.  AO      wise  would  no  doubt  have  that  effect.     Here  the  Act  has  said 

^    '         that  the  monition  is  to  be  enforced  by  inhibition,  but  does  not  eay 

how  the  inhibition  is  to  be  enforced^'it  must  therefore  be  enfoiced 

in  the  ordinary  way.    The  Act  provides  that  the  inhibition  must 

always  be  issued  by  the  judge,  because  the  judge  has  a  power  of 

enforcing  it  which  the  bishop  has  not.     If  the  inhibition  cannot 

be  enforced,  it  might  just  as  well  have  been  left  to  the  bishop  to 

enforce  the  monition. 

[Brett,  L. J.  That  view  is  confirmed  by  the  fact  that  s.  13 
speaks  of  **  any  proceedings  "  to  enforce  obedience  to  the  monition, 
as  if  it  contemplated  more  than  one  proceeding.] 

Then  as  to  the  exceptions  taken  to  the  form  of  the  mom'tions 
and  the  inhibitions  as  not  showing  sufficiently  the  jurisdiction  of 
the  Court:  Simpton  v.  Flamanh  (1)  is  strongly  in  favour  of  the 
Bespondent. 

[James,  L. J.,  after  consulting  with  the  other  Lords  Justices, 
said  that  the  Attomey-Greneral  need  not  trouble  himself  to  argue 
that  point] 

Then  as  to  the  particular  objection  taken  in  Mr.  Enraght^s  case, 
that  the  inhibition  deals  with  acts  not  mentioned  in  the  monition, 
the  monition  was  not  to  do  certain  specified  acts,  or  any  other  acts 
of  a  like  natura  This  is  admitted  to  be  a  good  monition.  The 
judge  determines  whether  there  has  been  a  breach  of  his  monition. 
It  is  not  for  this  Court  to  sit  as  a  Court  of  review,  and  the  judge's 
determination  is  conclusive.  It  is  not  like  O'CownelCa  Ctw(2), 
but  more  like  a  case  of  assignments  of  perjury.  Even  if  the  acts 
mentioned  in  the  inhibition  were  not  acts  of  a  like  nature,  this 
would  be  a  sufficient  answer.  But  the  best  answer  is  that  the  new 
acts  were  of  a  like  nature  to  those  mentioned  in  the  monition. 
The  finding  that  the  acts  are  of  a  like  nature  need  not  be  on  the 
face  of  the  inhibition.  A  stole  has  been  decided  to  be  an  illegal 
vestment,  and  nothing  can  be  more  clearly  an  act  of  a  like  nature 
than  wearing  one  illegal  vestment  instead  of  another.     Effect 

(1)  Law  Rep.  1  P.  C.  463.  (2)  11  CL  &  F.  165. 
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must  be  given  to  the  general  words,  otherwise  a  clergyman  who        I88i 
was  admonished  could  go  on  continually  changing  one  vestment  Dale's  CaseT 
for  another,  so  as  to  necessitate  new  proceedings  every  time.    enbIght's 
There  is  no  analogy  between  ecclesiastical  and  criminal  procedure.       ^^^ 
The  technicalities  of  the  latter  are  not  to  be  imported  into  the       (0.  A.) 
other.  *  ^  ^- 

Witb,  Q.O.f  and  Jeune,  for  the  promoters.  It  is  a  mere  question 
of  words  whether  the  court  is  a  new  one ;  provided  it  is  shewn 
that  it  is  a  lawfully  constituted  ecclesiastical  court,  so  as  to  be 
entitled  to  the  benefit  of  the  Act  53  Greo.  3,  c.  127*  For  what  pur- 
pose was  Lord  Penzance  made  a  judge  of  the  two  provincial  courts 
if  he  was  not  to  exercise  the  powers  of  those  courts  ?  And  when 
he  became  the  judge  of  both  courts  the  legislature  provided 
that,  notwithstanding  the  judge  of  both  courts  was  the  same 
perB(Hi,  the  two  courts  should  remain  what  they  were  before. 
Sect.  9  gives  him  power  to  issue  a  monition  for  costs.  According 
to  the  argument  of  the  appellants,  the  monition  could  not*  be 
enforced,  except  by  the  roundabout  process  of  bringing  an  action. 
The  legislature  cannot  have  intended  to  leave  matters  on  that 
footing,  when  there  was  a  well-known  process  for  enforcing  such 
orders  of  an  ecclesiastical  court. 

[Brett,  L.  J.  Suppose  the  court  an  absolutely  new  court,  is 
it  within  53  Geo.  3,  c.  127?] 

Certainly,  the  very  fact  that  no  express  remedy  is  given  shews 
that  the  legislature  so  intended. 

[Brett,  L.J.     What  is  your  definition  of  an  ecclesiastical 

court?] 

A  Court  having  general  cognizance  of  ecclesiastical  causes. 

[Brett,  L.J.  Suppose  a  new  court  instituted  to  try  a  certain 
class  of  causes  of  an  ecclesiastical  nature,  is  that  an  ecclesiastical 
court?] 

Probably  so,  but  it  is  not  necessary  to  decide  that,  for  when  the 
Act  says  that  the  judge  shall  fill  the  well-known  o£Sce  of  official 
principal,  and  that  proceedings  before  him  shall  be  deemed  to  be 
taken  in  the  Arches  Court,  it  is  impossible  to  follow  the  argument 
that  the  tribunal  so  constituted  is  not  the  old  court.  That  the 
procedure  before  him  is  a  new  one  is  immaterial.  The  argument 
that  s.  13  by  giving  express  powers  impliedly  repeals  the  general 
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1B81  powers  is  at  first  sight  more  plausible,  bat  the  difficulty  yaniflihes 
Dale's  Case,  when  it  appears  that  no  mode  whatever  is  provided  for  enfordsg 
^^^m'a  obedience  to  the  inhibition.  Whether  the  inhibition  is  obeyed  or 
^^  not  it  cannot  be  relaxed  until  the  written  submission  is  made, 
(0.  A.>  and  whether  it  be  obeyed  or  not,  depriyation  follows  if  the  sub- 
mission is  not  made.  The  penalty  of  deprivation  has  nothing  to 
do  with  obedience  to  the  inhibition,  and  the  only  other  penalty 
provided  by  the  statute  is  the  power  of  the  bishop  to  appoint 
another  clergyman  to  perform  the  services,  and  to  chaige  his 
stipend  on  the  profits  of  the  benefice,  which  is  a  consequence, 
not  of  disobedience  to  the  inhibition,  but  of  obedience  to  it. 
The  Act  therefore  imposes  no  penalty  on  disobedience  to  the 
inhibition,  and  the  ground  for  implied  repeal  fails. 

Then  as  to  the  question  whether  the  writ  de  contumaoe 
capiendo  has  been  properly  issued  in  regard  to  the  formalities 
prescribed  by  the  Act  of  Elizabeth*  The  mischief  intended  to  be 
remedied  by  that  Act  was  this,  that  as  the  writ  de  excommunicato 
capiendo  issued  out  of  Chancery,  the  sheriffs  were  in  the  habit  of 
neglecting  their  duty,  and  the  object  was  to  put  the  matter  under 
the  control  of  the  Court  of  Queen's  Bench,  which  had  better 
machinery  for  compelliug  the  due  execution  of  the  ?^it.  The 
object  was  simply  to  make  the  sheriffs  do  their  duty,  and  to 
render  the  writ  more  effectuaL 

[Cotton,  L.  J.  May  it  not  have  meant,  **  we  will  make  the 
execution  of  these  writs  more  effectual,  but,  at  the  same  time,  our 
justices  shall  see  that  the  writ  is  rightly  issued  ?  "  Can  we,  after 
the  decisionS|  hold  that  the  formalities  prescribed  are  not 
essential?] 

In  order  to  understand  the  case  the  history  of  the  Queen's 
Bench  must  be  looked  to.  In  the  year  5  Eliz.  that  Court  only 
sat  in  term ;  it  had  no  offices,  and  oU  its  business  was  done  before 
the  Court  in  banc.  Beeves'  Hist.  English  Law,  ed.  FinL  1869, 
iii.  166,  and  the  first  power  given  to  the  Court  to  try  actions 
otherwise  than  in  banc  was  given  by  a  statute  of  18  Eliz.  If 
the  provision,  that  the  writ  should  be  bron^t  into  court  and 
opened  there,  had  been  a  substantial  provision  for  the  benefit  of 
the  subject,  it  would  be  difficult  to  contend  for  its  implied 
repeal  by  the  Petty  Bag  Act    But  when  that  which  is  provided 
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merely  describes  the  only  then  existing  way  of  recording  the        issi 
writ  in  the  Queen's  Benchi  the  case  stands  on  a  very  different  dalb's  Oasb. 
footing.    The  ministerial  acts  which  are  now  done  in  the  Crown    ^^^^  . 
Office  were,  in  those  days^  actually  done  in  court.    This  is  illus-       Oabb. 
trated  by  Beff.  t.  WcUson.  (I)  (oX 

[Cotton,  L. J. — ^The  statute  says  the  writ  is  to  be  brought  into     Q-  ^-  ^ 
the  Court  of  King's  Bench,  and  then  adds,  **  there  in  the  presence 
of  the  justices  "  opened.] 

At  that  day  that  was  the  only  process  which  could  be  used. 
There  is  no  trace  of  its  ever  having  been  brought  to  the  attention 
of  the  judges  what  the  writ  was.  The  seal  was  put  on  it  that  it 
might  not  be  tampered  with  by  the  party  before  it  had  become  an 
effectual  writ.  It  must  be  opened  in  order  to  be  enrolled.  The 
critical  words  are  '*  delivered  of  record  to  the  sheriff  " — ^i.e„  re- 
corded in  the  Court  of  King^s  Bench,  and  then  delivered  to  the 
sheriff* 

[Brett,  LuJ.  If  the  words  'Mn  the  presence  of  the  justices" 
were  struck  out,  everything  that  you  say  is  to  be  done  would  still 
be  covered.] 

Those  words  come  to  no  more  than  the  common  form  ^' coram 
nobis."  Com&r's  Crown  Practice,  p.  93,  shews  what  the  old  practice 
was  as  to  writs  de  contumace  capiendo.  If  opening  before  the 
justices  was  the  most  material  thing,  it  might  have  been  expected 
that  it  would  have  been  mentioned  in  the  enrolment  But  the 
only  thing  mentioned  there  is  that  the  writ  has  been  delivered  of 
record  to  the  sheriff.  The  inspection  of  the  writ  is  so  purely 
mechanical  that  it  could  not  have  been  intended  that  the 
judges  should  attend  to  it.'  Then  as  to  the  cases  referred  to. 
Anonymous  (2)  is  unintelligible,  and  does  not  shew  the  nature  of 
the  objection  taken ;  non  constat  that  the  writ  had  been  in  the 
Queen's  Bench  at  all.  Parker's  Case  (3)  only  decided  that  as 
the  writ  had  not  been  brought  into  the  Queen's  Bench  at  all 
it  could  not  be  executed.  As  to  Bex  v.  Cdgaie  (4),  it  is  reported 
in  a  book  of  very  small  authority,  but  supposing  it  correctly 
reported  it  comes  to  nothing,  for  the  objection  there  taken  was 
that  the  writ  had  not  been  enrolled  in  the  Queen's  Bench.    In 

(1)  2  Ld.  Baym.  817.  (3)  do.  Gar.  582. 

(2)  Gro.  Jftc.  666.  (4)  1  Sid.  165. 
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1881        Lucy  v.  Bishop  of  St.  DavicCs  (1),  it  is  said  that  the  judges  are 

Dal^s^ase.  °^^  ^  ^^^®  ^®  ^^^^  ^^  conduit  pipes  but  as  judges.    That  is  so, 

^  .     but  in  the  ordinary  course  of  things  the  writ  would  not  be  looked 

Case.       at  by  the  judges ;  their  attention  would  only  be  called  to  it 

(C.  A.)      ^f  the  officer  found  that  there  was  something  requiring  observation. 

Q.  B.  D.     rjijjg  remark,  too,  was  only  an  obiter  dictum,  without  there  having 

been  any  argument  on  the  other  side.    The  only  point  decided 

» 

was  that  the  writ  must  set  out  the  form  of  the  significavit  The 
direction  that  the  writ  shall  be  opened  in  the  presence  of  the 
justices  is  merely  a  description  of  what  took  place  in  court, 
and  did  not  constitute  an  essential  requirement  which  must  be 
literally  and  strictly  enforced  for  the  purpose  of  protecting  the 
liberty  of  the  subject.  Though  it  is  not  necessary  to  go  that 
length,  yet  even  before  the  Petty  Bag  Act  (12  &  13  Vict  c.  109), 
the  opening  of  the  writ  in  the  Crown  Office  was  by  intendment 
of  law  equivalent  to  an  opening  of  the  writ  before  the  justices 
in  court,  as  many  of  the  functions  which  were  in  old  times  per- 
formed by  the  clerks  in  court,  whose  office  was  abolished  in  1843, 

• 

by  6  Yict.  c.  20,  were  by  this  time  relegated  to  the  Crown  Office, 
which  in  this  [particular  represented  the  Court  for  all  intents 
and  purposes.  In  old  times,  no  doabt,  the  writ  must  have  been 
returned  in  open  court,  as  by  no  other  means  could  the  judges 
have  been  able  to  take  cognizance  of  the  cause.  But  that  in- 
formation is  now  just  as  effectually  given  and  as  readily  available 
by  recording  the  writ  in  the  Crown  Office  or  registry  as  by 
handing  it  up  to  the  judges  in  open  court,  which  would,  in  fact, 
be  mere  surplusage ;  and  any  objection  to  the  validity  of  the  writ 
at  the  present  day,  on  the  ground  that  it  has  been  issued  at  the 
Crown  Office  in  vacation  is  idle. 

[Brett,  L.  J.  Are  not  the  books  full  of  cases  in  which,  in  favour 
of  the  liberty  of  the  subject,  writs  have  been  set  aside  on  the 
most  technical  grounds  ?  Surely  it  is  a  principle  of  the  adminis- 
tration of  English  law  that  any  one  who  seeks  in  this  country  to 
imprison  anotiier  must  take  care  that  he  does  it  with  the  utmost 
possible  regularity  in  every  step  of  his  process.] 

That  is  so ;  but  this  is  not  a  prescribed  formality,  but  only  a 
description  of  the  practice  of  the  court,  having  no  bearing  what* 

(1)  ,7  Mod.  56. 
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ever  on  the  liberty  of  the  subject.    What  takes  place  in  the       I88I 
Crown  OflSce  is  by  intendment  of  law  the  same  as  if  it  took  place  dalb'sCaskT 
in  the  presence  of  the  justices  in  court     Since  the  Petty  Bag    uyRAOHT's 
Act,  it  has  been  the  regular  practice  to  issue  these  writs  in  yaca-       Oasb. 
tion  as  well  as  in  term.     Bex  v.  Fowler  (1)  only  decided  that  the       (O.  A.) 
canse  of  excommunication  must  be  set  out  in  the  writ.     Then  as     ^'    ' 
to  Bex  V.  Theed  (2),  if  the  object  of  requiring  the  writ  to  be 
opened  in  court  was  to  inform  the  Court  of  the  nature  of  the 
case,  that  information  is  just  as  effectually  given  by  its  being 
brought  into  the  Crown  Office.    It  never  was  intended  that  there 
should  be  a  formal  reading  of  the  writ  in  court,  so  that  the 
judges  might  at  once  exercise  their  discretion ;  if  that  had  been 
the  object,  it  would  have  been  necessary  to  instruct  counsel  to 
move  that  the  writ  might  be  recorded.    Be  Baines  (3)  is  hardly 
referred  to  as  an  authority  against  the  Bespondent. 

[Bbett,  L.J.  Does  not  the  Lord  Chancellor  seem  to  assume 
that  if  the  writ  were  shewn  not  to  have  been  opened  in  court 
that  would  be  a  fatal  objection  ?] 

The  words  as  to  the  presence  of  the  justices  are  not  made  of  no 
effect  by  the  present  practice,  but  must  be  taken  in  a  >certain 
recognised  acceptation,  many  things  done  in  the  offices  being 
said  to  be  done  in  court.  By  6  &  7  Vict.  c.  20  clerks  in  court 
were  abolished,  and  by  s.  16  powers  were  given  to  the  judges  to 
make  rules  as  to  the  practice  and  business  on  the  Grown  side. 
Even  supposing  the  words  of  the  statute  5  Eliz.  to  be  a  substantive 
enactment,  this  section  would  authorize  a  regulation  iaconsistent 
with  them,  and  the  present  practice  of  the  office  has  therefore  a 
legislative  sanction.  Then  all  distinctions  as  to  the  issue  of  writs 
in  term  or  vacation  were  abolished  by  the  Petty  Bag  Offices  Act, 
1849  (12  &  13  Vict  c.  109),  ss.  26,  27,  and  as  this  is  inconsistent 
with  the  former  Acts,  5  Eliz.,  c.  23,  and  53  Geo.  3,  c.  127,  it 
must  be  taken  that  those  Acts  have  been  pro  tanto  repealed, 
and  that  the  necessity  of  issuing  the  writ  in  term-time  no  longer 
exists. 

[James,  L.J.  This  particular  writ  was  not  to  be  effective  till 
something  had  been  done  by  the  Court  of  Queen's  Bench,  but  the 

(1)  1  Salk.  293 ;  Sir.  106.  (2)  1  Sir.  43 ;  10  Mod.  350. 

(3)  C.  &  P.  31* 
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1881       Act  does  not  in  terms  or  by  implication  deal  with  the  Coart  of 
Dale's  Cass.  Queen's  Bench.] 

Enraoht^s        An  enactment  which  says  that  writs  may  be  issued  means  that 
Ca^b.       they  may  be  issued  so  as  to  be  effectiTe« 

(C.  A.)  [James^  L. J.    The  writ  is  issued  as  soon  as  it  leaves  the  Petty 

^'    '         Bag  Office  for  the  purpose  of  being  taken  to  the  Queen's  Bench.] 

No.  It  does  not  leave  the  hands  of  the  officers  of  the  Petty 
Bag  Office  till  they  hand  it  to  the  officers  of  the  Queen's  Bench. 

[Jambs,  L. J«  This  is  an  act  relating  only  to  the  management 
of  the  Petty  Bag  Office.] 

But  s.  27  applies  to  writs  returnable  in  any  court  There  are 
thirty-three  cases  between  1849  and  1857  in  which  writs  were 
issued  in  vacation  and  made  returnable  during  vacation  for  the 
arrest  of  persons  under  significavit,  and  of  these  only  seven  were 
issued  after  the  Common  Law  Procedure  Act  of  1854,  which  first 
authorized  sitting  in  vacation. 

[C0TTOK9  L.  J.  Does  it  appear  whether  any  parties  were  actually 
arrested  under  them  ?  If  not,  the  validity  of  the  writs  could  not 
be  tried.] 

It  does  not  appear  whether  any  arrests  were  actually  made. 

Then  as  to  the  difierence  between  the  monition  and  inhibition  in 
Enraght's  case,  as  to  which  OOonneU^s  Case  (1)  has  been  referred 
to.  First,  this  is  not  a  case  of  indictment,  but  even  if  it  were, 
the  case  is  more  like  a  case  of  perjury,  where  if  some  assignments 
are  good  the  sentence  will  be  supported,  though  others  may  be 
bad ;  or  a  case  of  slander.  There  is  only  one  offence — disobeying 
the  monition ;  and  if  that  is  established,  a  sentence  for  it  is  valid. 
Apart  from  this^  the  monition  warns  the  clerk  not  only  against 
doing  the  acts  specified,  but  any  similar  acts.  Wearing  one 
illegal  vestment  is  a  similar  act  to  wearing  another.  It  is  con- 
tended that  you  cannot  intend  that  the  judge  has  exercised  his 
judgment  and  determined  that  the  act  is  of  a  similar  nature  when 
he  has  not  said  so ;  but  the  inhibition,  on  its  true  construction, 
involves  a  finding  that  the  vestments  are  illegal  vestments,  and 
that  the  wearing  them  is  an  act  of  a  similar  character.  So  as  to 
the  processions,  the  monition  was  directed  against  processions  so 
connected  with  the  morning  serrice  as  to  form  a  part  of  it. 

a)  11 OU  &  F.  166. 


VOL,  TL     QUEEN'S  BENCH,  0.  P.,  AND  EX.  DIVISIONS.  445 

Charles^  Q,G.,  in  reply.  The  statute  5  Eliz.  c.  23  prescribes  in  issi 
unambigaons  terms  the  course  to  be  pursued  in  the  delivery  of  Mali's  Case. 
the  writ  to  the  sheriff.  There  is  high  judicial  authority  shewing  EBrBAo^T'g 
that  the  words  were  inserted  for  a  purpose,  and  had  a  specific  Cabk. 
meaning,  and  the  counsel  for  the  promoters  have  failed  to  shew  (c.  A.^ 
that  from  the  time  of  Elizabeth  down  to  1849  any  deviation  from  ^*  ^*  ^' 
the  proper  form  has  ever  been  allowed.  The  Act  expressly 
provides  for  the  writ  being  opened  before  the  justices  in  court ; 
there  is  no  similar  provision  as  to  the  return.  The  cases  which 
have  been  cited  from  the  practice  books  merely  shew  that  the 
return  to  the  writ  may  be  good  if  made  in  the  Crown  Office.  The 
words  of  the  Act,  '^  opened  in  court  in  the  presence  of  the  justices," 
are  precise,  and  point  to  something  very  different  to  a  mere 
opening  before  the  clerks  in  the  Crown  Office,  and  the  promoters 
were  driven  to  contend  that  these  words,  **  opened  in  the  presence, 
&c,"  were  mere  surplusage.  The  Court  is  here  dealing  with  a 
statutory  penal  writ,  which  is  to  be  issued  in  a  particular  manner, 
and  must  see  that  the  Courts  Ecclesiastical  do  not  interfere  with 
the  rights  of  the  subject  by  disregarding  the  formalities  attending 
the  issue  of  the  writ  which  have  been  imposed  by  statute.  It  was 
said  that  the  Petty  Bag  Act  has  by  necessary  implication  repealed 
the  earlier  Acts ;  but  where  is  that  necessary  implication  to  be 
found  ?  It  is  only  an  Act  for  regulating  the  practice  of  the  Petty 
Bag  Office,  and  the  provisions  of  53  Geo.  3  for  the  liberty  of  the 
subject  are  not  to  be  held  repealed  without  plain  words  or  neces- 
sary implication.  With  respect  to  the  returns  of  writs  issued 
by  the  Petty  Bag  Office  in  vacation  time  since  1840,  it  is  not 
shewn  that  any  one  was  ever  actually  imprisoned  under  a  writ 
of  significavit  issued  in  vacation.  Most  of  the  writs  were  for 
costs  or  alimony,  and  probably  payment  was  made  without 
arrest. 

Then  as  to  the  power  to  issue  a  significavit,  the  effect  of  the 
Public  Worship  Act  was  to  create  a  new  tribunal,  a  new  juris- 
diction, and  a  new  procedure,  and  Lord  Penzance  was  not  in  the 
same  position  nor  armed  with  the  same  powers  and  authority  as 
the  Dean  of  Arches  under  the  old  procedure,  and,  consequently, 
cannot  enforce  his  orders  by  the  process  formerly  available  in 
the  Arches  Court.    When  the  Public  Worship  Act  was  passed 
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1881        the  Arches  Court  had  no  jurisdiction  except  as  in  a  Court  of 
DALrfsOASE.  Appeal. 
EnZ^'s       [Cotton,  L.J.  The  Bill  of  Citations,  23  Henry  8,  c.  9 ;  Phill. 

CAffl.       Eccl.  Law,  1883,  seems  to  shew  that  the  Court  had  original 
(C.  A.)      jurisdiction,  though  that  statute  restrains  the  exercise  of  it] 

At  all  events  from  the  time  of  Henry  VIII.  downwards  the 
procedure  in  the  Arches  Court  was  by  appeal  or  by  letters  of 
request  only,  and  the  Dean  of  Arches  was  not  a  judge  of  first 
instance.  Then  the  Public  Worship  Act  appointed  a  new  judicial 
officer,  who,  according  to  the  opinion  of  the  judges  in  Budion 
v.  Tooth  (1),  has  a  new  jurisdiction.  Now  whenever  a  new  proce- 
dure is  created  by  Act  of  Parliament,  even  though  vested  in  a 
known  court,  the  former  procedure  cannot  be  resorted  to  for  the 
purpose  of  enforcing  orders  under  the  new  procedure,  unless  the 
Act  of  Parliament  which  creates  the  new  jurisdiction  authorizes 
the  Court  to  use  its  old  powers  as  to  the  new  procedure.  An 
illustration  of  this  is  to  be  found  in  the  Companies  Act,  1862, 
which  gave  to  the  Court  of  Chancery  a  new  jurisdiction  to  be 
exercised  in  a  particular  class  of  cases  in  a  particular  manner,  but 
with  the  express  proviso  (s.  120)  that  all  orders  made  by  the  Court 
of  Chancery  under  the  Act  might  be  enforced  in  the  same  manner 
in  which  orders  of  that  Court  made  in  any  suit  pending  therein 
might  be  enforced.  This  being  a  new  statutory  procedure  from 
first  to  last  and  the  mere  creation  of  the  Public  Worship  Act, 
orders  made  under  it  cannot,  in  the  absence  of  any  provision  in 
the  Act  to  that  effect,  be  enforced  by  any  of  the  forms  of  process 
exercised  in  the  old  Court  of  Arches.  The  definition  of  an  eccle- 
siastical court,  that  it  is  a  court  which  takes  cognizance  of 
ecclesiastical  causes  is  far  too  wide.  Church-rates  are  an  eccle- 
'  siastical  matter,  and  the  cognizance  of  questions  upon  church- 
rates  has  been  committed  by  7  &  8  Wm.  3,  c.  34,  in  certain  cases 
to  justices  of  the  peace.  Surely  they  are  not  an  ecclesiastical 
court. 

[Bbett,  L.J.     What  is  your  definition  of  an  eodesiastical 
court  ?] 

To  give  a  satisfactory  definition  is  difficult,  but  the  mere  fact  of 
taking  cognizance  of  ecclesiastical  causes  does  not  make  a  court 

(1)  3  Q,  B.  D.  46. 
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an  ecclesiastical  court.    It  has  been  argued  that  the  monition  can        1881 
be  enforced  by  process  of  contempt,  bat  the  13th  section  is  im-  dali'b  OAs«r 
peratiye,  and  onder  it  the  monition  can   only  be  enforced  by    e^j^^ortb 
inhibition.  Oabe. 

[Bbett,  L.J.    Does  an  affirmatiye  enactment  take  away  old      (C.  a.) 

_  on  Q.  B.  D. 

powers  ?]  ^ 

Where  the  Act  says  ^  shall  be  enforced  "  in  a  particular  way,  it 
means  in  that  way  and  in  no  other.  As  to  the  nature  of  the 
inhibition,  it  is  a  new  kind  of  order  not  having  the  incidents  of 
an  order  made  by  the  Arches  Court.  The  true  constraction  of 
8. 13  is  that  the  same  person  who  issued  the  monition  must  also 
issue  the  inhibition.  Till  we  come  to  the  last  clause  of  s.  IS 
there  is  nothing  expressly  stating  who  is  to  issue  the  inhibition, 
and  the  natural  construction  is  that  it  is  to  be  issued  by  the 
authority  which  issues  the  monition.  Sect.  17  confirms  this.  The 
visitor  is  placed  in  the  same  position  as  the  bishop,  and  then 
reference  is  made  to  his  having  the  same  power  as  to  inhibition 
as  the  bishop,  whereas  according  to  the  respondent's  argument 
the  bishop  has  no  power  as  to  inhibition.  The  last  part  of  the 
clause  is  insu£Scient  to  control  this. 

[Bbett,  L hT.  According  to  your  argument  we  should  expect 
the  last  part  of  the  section,  instead  of  saying  *'  shall  be  taken  by 
direction  of  the  judge/'  to  say  ^'  shall  be  taken  before  the  bishop 
or  the  judge  as  the  case  may  be."] 

If  the  Act  meant  that  the  inhibition  should  be  issued  by  the 
judge,  it  would  have  said  '^  shall  be  taken  before  the  judge." 
The  statute  then  directs  that  obedience  to  the  monition  shall  be 
enforced  by  inhibition,  which  need  not  in  every  case  be  issued  by 
a  Court,  and  there  leaves  the  matter. 

[Bbett,  L. J.  Is  it  not  the  meaning  of  s.  13  that,  as  the  bishop 
cannot  issue  a  significavit  of  his  own  authority,  the  judge  shall 
do  it  for  him  ?] 

No.  The  rules  and  orders  assume  that  construction  of  the  Act, 
but  those  rules  and  orders  are  not  of  the  same  authority  with  and 
cannot  contravene  the  Act. 

Then,  upon  Mr.  Enraght's  case,  the  objection  to  the  inhibition 
here  is  not  merely  technical,  but  is  emphatically  one  of  substance. 
The  charge  against  Mr.  Enraght  was  that  he  had  worn  certain 
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1881       unlawfal  vestments — ^to  wit«  an  alb,  a  chasuble,  and  a  biretta. 
Dale's  OabkT  The  particulars  had  to  be  given  to  enable  him  to  know  what  he 

,     was  charged  with,  more  especially  when  the  legality  or  illegality 

Case.  of  particular  vestments  is  a  matter  of  so  much  controversy.  He 
(0.  A.)  was  tried  and  fonnd  guilty  on  that  charge.  He  is  brought  into 
^"  ®"  ^'  court  to  meet  the  charge  of  having  broken  the  monition,  which 
was  pointed  to  those  acts,  and  then  is  punished  by  inhibition, 
foUowed  by  imprisonment,  for,  among  other  things,  allowing  his 
curate  to  wear  a  stole.  There  has  been  no  disobedience  to 
the  monition  as  to  the  alb  and  chasuble,  and  no  judgment  was 
ever  pronounced  against  him  as  to  the  use  of  the  stole.  The 
sentence  must  be  considered  to  be  in  part  attributable  to  the 
stole,  and  it  is  impossible  to  say  how  much  of  the  sentence 
is  to  be  attributed  to  the  acts,  in  respect  of  which  he  had  been 
admonished  and  disobeyed  the  monition,  and  the  act  in  respect  of 
which  he  had  not  been  admonished  (wearing  the  stole).  On  the 
principle,  then,  of  O'ConndTs  Case  (1)  and  Campbell  v.  The  Queen  (2), 
the  inhibition  is  bad  for  uncertainty,  and  cannot  be  supported. 
The  judge  may  have  thought  that  one  offence  deserved  suspension 
for  a  day  and  the  other  for  the  remaining  two  months  and  twenty- 
nine  days. 

[Cotton,  L.J.  Is  it  a  sentence  ?  Is  it  not  merely  a  means  of 
compelling  him  to  submit  to  the  monition  ?] 

It  has  all  the  character  of  a  sentencCi  the  period  being  within 
the  discretion  of  the  judge,  except  that  it  is  not  to  exceed  three 
months. 

James,  L.J.  The  main  question,  or,  at  least  that  which  has 
been  treated  as  the  main  question,  in  this  matter  is  whether  the 
inhibition  granted  by  the  Dean  of  Arches  in  Mr.  Dale's  case,  and 
the  similar  inhibition  in  Mr.  Enraght's  case,  can  be  enforced  by 
process  of  significavit  and  writ  de  contumace  capiendo.  Upon 
that  question  I  have  not  been  from  the  first  able  to  entertain  any 
substantial  doubt.  In  compliance  with  the  provisions  of  the 
Public  Worship  Begulation  Act,  Lord  Penzance  was  appointed 
by  the  joiut  appointment  of  the  Archbishop  of  Canterbury  and  the 
Archbishop  of  York  to  be  a  judge  of  the  provincial  court  of  the 
(1)  11  CL  &  F.  155.  (2)  11  Q.  B.  799-814. 
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one  and  a  judge  of  the  provincial  court  of  the  other.    A  good       188I 

deal  has  been  said  to  us  as  to  what  was  the  effect  of  the  appoint-  dalb's  Cask.' 

ment  in  the  first  instance,  but,  according  to  my  view  of  the  case, 

that  is  a  matter  of  speculative  history  not  very  material  or  very 

relevant  to  the  question  that  we  have  to  consider.     My  own 

opinion  is,  that  by  the  very  words  of  the  Act  of  Parliament  the 

judge  appointed  was  not  so  appointed  as  to  make  a  distinct  or  new 

tribunal,  but  that  he   was  a   judge  of   the  Arches  Court  of 

Canterbury  and  a  judge  of  the  Chancery  Court  of  York — ^an 

additional  judge  to  the  then  existing  judges — with  a  right  of 

succession  to  the  then  existing  offices,  and  that  his  court  was  a 

divisional  court  of  each  of  the  old  courts.     But  that  does  not 

seem  to  me  to  be  very  material,  because  the  Act  goes  on  to  say 

that  upon  the  vacancy  of  the  office  which  was  then  filled  by  Sir 

Bobert  Phillimore,  the  judge   appointed  under  the  Act  shall 

become  official  principal  of  the  Court  of  Arches.     Upon  that 

event  happening,  it  appears  to  me  to  be  plain  from  the  express 

words  of  the  Act,  that  Lord  Peuzance  became  the  lawful  successor 

of  a  long  roll  of  eminent  men  who  have  from  time  immemorial 

filled  the  office  of  official  principal   of   the  Arches  Court  of 

Canterbury.     Upon  his  succeeding  to  that  office,  his  character — 

whatever  it  was,  whether  as  a  distinct  judge  or  an  additional  or 

extra  judge — became,  so  far  as  related  to  matters  arising  within 

the  province  of  Canterbury,  merged  and  absorbed  in  that  of  Dean 

of  Arches ;  and  the  court  which  he  was  authorized  to  hold  before 

for  matters  arising  within  that  province  —  whether  it  was  an 

extra  court,  or  a  divisional  court,  or  an  independent  court,  or  a 

separate  court — became  absolutely  merged  in  the  old,  original 

Court  of  Arches.    By  way  of  making  this  quite  clear,  the  Act 

goes  on  to  say  that  after  he  succeeds  to  the  office  all  proceedings 

thereafter  to  be  taken  before  him  in  relation  to  matters  arising 

within  the  province  of  Canterbury  '^  shall  be  deemed  to  be  taken 

in  the  Arches  Court  of  Canterbury."     I,  in  obedience  to  the  Act 

of  Parliament,  do  accordingly  deem  these  proceedings  to  have 

been  proceedings  in  the  Arches  Court.  They  are  then  proceedings 

of  the  Arches  Court,  and  the  monition  pronounced  in  this  case 

and  the  inhibition  which  followed  were,  therefore,  a  monition  by 

the  Arches  Court  and  an  inhibition  by  the  Arches  Court.    That 
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1881        being  so,  it  seems  to  me  to  follow  as  a  plain  matter  of  course 

Dale's  CaseT  ^^^^  ^^^  monition  of  the  Arches  Court,  and  the  inhibition  of 

the  Arches  Court,  were  a  monition  and  an  inhibition  having 

all  the  incidents  and  consequences  of  any  other  lawful  order 

of  the  Court  of  Arches.    One  of  those  consequences  and  one  of 

those  incidents  was  that  a  lawful  order  of  the  Court  of  Arches 

could  be  enforced  by  significavit,  upon  which  significavit  a  writ 

de  contumace  capiendo  could  be  issued.     That  seems  to  me 

to  follow  as  a  matter  of  course,  unless  there  be  something  in  the 

Act  of  Parliament  to  deprive  those  orders  of  their  ordinary  legal 

consequences.     Now,  with  regard  to  the  monition,  it  may  be 

argued — ^it  is  not  necessary  for  the  purpose  of  to-day  to  consider 

whether  it  can  be  argued  effectually — that  obedience  to  a  monition 

is  to  be  enforced  only  by  an  inhibition.    I  say  it  may  be  argued ; 

I  myself  think  that  it  may  be  a  point  of  very  grave  doubt  whether 

the  words  **  shall  be  enforced  if  necessary  by  an  inhibition/'  mean 

shall  be  enforced  by  an  inhibition  and  in  no  other  manner. 

Assuming,  however,  that  such  is  their  meaning,  an  inhibition  has 

been  issued  to  enforce  the  monition,  and  the  Act  does  not  go  on 

to  say  how  the  inhibition  is  to  be  enforced.     It  therefore  follows, 

as  it  seems  to  me,  of  necessity  that  the  inhibition  is  left  to  be 

enforced  according  to  the  rules  of  law  applicable  to  inhibitions  of 

the  Court  of  Arches.    It  is  said  that  the  Act  has  provided  a  mode 

for  enforcing  the  inhibition — viz.,  that  if  the  inhibition  remains  in 

force  for  more  than  three  years  the  living  is  to  become  void.    But 

that  has  nothing  to  do  with  enforcing  obedience  to  the  inhibition. 

Avoidance  of  the  living  is  the  result  of  default  in  undertaking  to 

comply  with  the  monition,  and  if  such  default  is  made  the  living 

is  avoided  whether  the  inhibition  has  been  obeyed  or  not    If 

there  is  no  submission  within  the  three  years  the  living  is  avoided 

but  the  inhibition  still  remains  in  force,  and  prohibits  the  clerk 

from  o£Sciating  within  the  diocese.     That  being  so,  it  appears  to 

me  that  the  inhibition  is  an  inhibition  with  its  ordinary  legal 

consequences,  one  of  which  is  that  there  should  be  the  process  of 

coercion  which  has  been  resorted  to  in  this  case. 

It  was  strongly  urged  that  this  was  a  new  jurisdiction  and  a  new 
procedure.  According  to  my  view  of  the  case,  that  is  not 
materiali  because  if  a  new  jurisdiction  is  given  to  an  existing 
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Court — that  is  to  say,  a  jorisdiction  to  deal  with  some  new  matters       I88i 

in   a    different  mode  and  with  a  different  procedure — if  that  dalb'sOaak. 

jnrisdiction  be  so  given  to  a  well-known  court,  with  well-known    ENBriaT' 

modes  of  procedure,  with  well-known  modes  of  enforcing  its  orders, 

it  must,  unless  the  contrary  be  expressed  or  plainly  implied,  be 

given  to  that  court  to  be  exercised  according  to  its  general 

inherent  powers  of  dealing  with  the  matters  which  are  within  its 

cognizance.  But  I  am  satisfied  that  in  this  case  no  new  jurisdiction 

was  giyen  to  the  court,  assuming  it,  as  I  hold  that  it  is,  to  be  the 

€k>urt  of  Arches.    The  Court  of  Arches  always  had  jurisdiction  to 

deal  with  these  matters ;  it  always  had  jurisdiction  to  deal  with 

these  persons.     The  mpde  of  bringing  the  matter  into  the  court 

and  the  mode  of  dealing  with  the  matter  when  it  is  in  the  court 

are  matters  of  procedure  and  process,  and  not  matters  ^f  jurisdiction. 

That  seems  to  me  to  dispose  of  the  objection  to  the  jurisdiction  of 

Lord  Penzance  so  far  as  regards  the  case  of  Mr.  Dale. 

Another  point  has  arisen  upon  the  appeal  of  Mr.  Enraght — 
that  is,  whether  the  inhibition  itself  is  not  in  excess  of  jurisdiction 
by  reason  of  the  alleged  departure  from  the  words  of  the  monition ; 
and  there  it  seems  to  me  that  there  was  more  ground  for  doubt 
and  for  the  argument  that  has  been  addressed  to  us.  In  the 
monition  certain  vestments  are  ordered  not  to  be  worn,  but  the 
monition,  in  accordance  with  the  well-established  and  reasonable 
practice  of  the  ecclesiastical  court,  goes  on  to  say  that  the  clerk 
is  not  only  to  discontinue  certain  things,  but  is  not  to  do  any 
other  things  of  the  same  or  a  like  nature.  Those  words  were  put 
in  in  order  to  prevent  colourable  variations,  which  could  easily  be 
resorted  to  if  some  such  addition  was  not  made  to  the  sentence. 
Whether  the  monition  with  those  words  has  been  violated  is,  i( 
seems  to  me,  a  question  of  fact,  to  be  tried  by  the  bishop  or  the 
judge  who  has  issued  the  monition.  It  is  a  question  of  fact  which 
he  has  to  determine  whether  the  person  who  is  charged  with 
disobeying  the  monition  has  disobeyed,  either  in  regard  to  the 
specific  things  mentioned,  or  in  regard  to  other  things  coming 
within  the  clause  forbidding  things  of  the  same  or  a  like  nature. 
Now,  whether  the  use  of  a  stole  is  a  thing  of  the  same  or  a  like 
nature  within  the  meaning  of  the  monition  is,  it  seems  to  me,  a 
question,  not  of  jurisdiction,  but  of  fact,  which  the  proper  judge  of 
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1881        the  facts  has  to  determine.    It  seems  to  me  to  be  very  important 

Dale's  Case.  ^^^^  ^^i  ^^^  ^^  sitting  merely  as  a  court  of  prohibition,  should 

jgjj^^y.g    be  most  careful  not  to  attempt  to  draw  within  our  net,  as  a  Oourt 

Case.  of  Appea],  the  question  whether  the  use  of  a  stole  was  an  act  of  the 
(G.  A.)  same  or  a  like  nature  which  the  Acts  expressly  prohibited.  It  was 
^  _1.  •  suggested  that  there  was  no  appeal  from  the  decision  of  the  judge 
on  this  point,  but  I  should  not  like  to  say  that  there  was  not.  I 
am  disposed  to  think  that  an  appeal  would  lie,  but  that  is  a  matter 
with  which  we  have  at  present  nothing  to  do.  Either  there  is  an 
appeal  or  there  is  not.  If  there  is  an  appeal,  that  is  the  proper 
remedy.  If  there  is  not  an  appeal,  that  is  a  casus  omissus  in  the 
Act  of  Parliament,  and  we  cannot  enlai;ge  our  jurisdiction  as  a 
court  of  prohibition  because  there  is  not  sufficient  and  proper 
machinery  to  deal  with  the  question  by  way  of  appeal,  where  it 
clearly  is,  according  to  my  view,  a  question  of  appeal  and  a 
question  of  appeal  only — that  is,  as  to  whether  the  conclusion  in 
point  of  fact  has  been  rightly  arrived  at,  and  whether  the  judicial 
discretion  has  been  properly  exercised.  That  seems  to  me  to 
dispose  of  the  question  which  is  peculiar  to  Mr.  Enraght's  case. 

There  remains  to  be  disposed  of  the  question  whether  the 
appellants  are  entitled  to  be  discharged  from  custody,  by  reason 
of  there  being  a  miscarriage  in  the  mode  in  which  the  writ  of 
capias  has  been  dealt  with.  Upon  this  point  I  find  myself  un- 
able to  concur  in  the  judgment  of  the  Queen's  Bench  Division. 
The  judges  of  that  Division  all  expressed  their  opinion  that,  if 
it  were  not  for  the  Act  for  regulating  the  procedure  of  the 
Petty  Bag  Office,  the  objection  must  prevail,  and  in  that  I  agree. 
I  think  they  were  well  founded  in  the  conclusion,  that,  having 
regard  to  the  words  of  the  statute  5  Eliz.  c.  23,  and  to  the 
decisions  of  many  eminent  judges  upon  that  statute,  it  was  not  a 
matter  of  form,  but  a  matter  of  substance,  that  the  writ  which 
was  issued  from  the  Petty  Bag  Office  should  be  brought  into  the 
Queen's  Bench  and  opened  there  in  the  presence  of  the  justices, 
in  order  that  the  mind  of  the  Gourt  might,  if  necessary,  be 
addressed  to  it  to  see  whether  it  was  such  a  writ  as  the  Gourt  of 
Queen's  Bench  would  take  upon  itself  to  execute.  They  were 
not,  as  has  been  said,  to  issue  process  as  mere  instruments  or 
conduit  pipes,  but  they  were  to  exercise  their  own  judgment 


VOL-  71.  "  QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  453 

judicially  as  judgeSy  and  it  was  therefore  enacted  that  the  writ  1881 
should  be  brought  into  court  and  opened  in  court — not  with  a  dalb'b  OasfT 
view  that  in  every  case  it  should  be  read  by  the  judges  or  read  to  ^,^^^^'8 
them^  but  that  the  ofiScer  reading  it  might  be  enabled  imrne*  Oabe. 
diately  to  take  the  opinion  of  the  judges,  if  he  thought  there  was  (C.  A.) 
anything  upon  the  writ  which  required  to  be  considered,  or  which  I__L  * 
might  cause  the  Court  not  to  adopt  it  or  be  instrumental  in  J^™***^-^* 
enforcing  it.  Ajiother  reason  might  be  that  when  the  Court  was 
sitting  the  defendant  would  have  an  opportunity  of  applying  at 
once  to  the  Court  for  relief,  in  case  there  should  be  any  mis- 
carriage or  error  in  the  proceedings  commenced  against  him. 
Bat,  whateyer  may  be  the  reasons,  whether  good  or  bad,  we  have 
the  decisions  of  a  succession  of  judges  upon  the  statute  of  Eliza- 
beth to  the  effect  which  I  have  mentioned.  Then  came  the  Act 
53  Geo.  3,  c.  127,  which  in  effect  re-enacts  that  part  of  the 
statute  of  Elizabeth.  Although  the  purpose  for  which  the  statute 
of  Elizabeth  is  said  to  have  been  passed  was  the  giving  greater 
security  for  the  enforcement  of  the  writ  de  excommunicato 
capiendo,  the  Act  53  Geo.  3,  c.  127,  in  providing  that  there 
should  be  a  writ  de  contnmace  capiendo,  instead  of  de  excom- 
municato capiendo,  enacted  that  the  substituted  writ  should  be 
obtained  and  dealt  with  in  exactly  the  same  manner  as  the  old 
writ  was,  and  that  the  provisions  contained  in  the  Act  of  5  Eliz. 
c.  23,  should  extend  and  be  applied  to  it,  as  if  they  were  therein 
repeated  and  enacted.  Now  where  the  words  of  an  old  statute 
are  either  transcribed  into  or  by  reference  made  part  of  a  new 
statute,  it  is  a  rule  of  construction  that  this  is  done  with  the 
object  and  intent  of  adopting  any  legal  Interpretation  which  has 
been  put  upon  them  by  courts  of  law,  the  same  words  being  used 
in  order  that  everything  that  had  been  settled  before  as  to  their 
construction  should  remain  settled  without  fresh  litigation.  Ac- 
cording to  my  view,  it  was,  at  the  time  when  the  Petty  Bag  Office 
Act,  12  &  13  Yict.  c.  109,  was  passed,  an  essential  part  of  the  pro- 
ceedings as  to  the  signiGcavit  that  the  writ  should  be  brought  into 
the  Court  of  Queen's  Bench  while  the  judges  were  present  sitting 
there.  The  Act  relating  to  the  proceedings  of  the  Petty  Bag  Office 
did  not  certainly  in  terms,  nor,  as  it  appears  to  me,  by  any  plain 
implication,  or  any  implication  at  all,  alter  that  which  was  required 
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1881        to  be  done  in  and  by  the  Court  of  Queen's  Bench.    The  writ  may 
Dalv'sCabe.  ^  issued  out  of  term,  the  writ  may  be  returnable  out  of  term, 
~~^  ,     because  these  are  things  which  are  to  be  done  in  the  Petty  Bag 
Case.       Office.    But,  as  it  appears  to  me,  there  is  nothing  in  the  Petty 
(G.  A.)      Bag  Office  Act  which,  either  in  express  terms  or  by  implication, 
Q,BrD,     interferes  with  that  which  was  to  be  done  by  the  officers  of  the 
James,  L.J.    Court  of  Quecu's  Bench  in  the  presence  of  the  judges  of  that 
court,  and  which,  according  to  the  decisions,  was  a  matter  of 
substance.    Ererything  in  the  Act  58  Geo.  3,  c.  127,  can  have 
effect  given  to  it  without  in  any  way  interfering  with  the  provi- 
sions of  the  Petty  Bag  Office  Act.    It  may  seem  to  be  a  very  idle 
thing  to  attach  weight  to  the  question  whether  the  writ  is  opened 
in  court  or  in  the  Crown  Office  in  the  Temple;  but  it  may, 
perhaps,  not  be  more  idle  than  the  whole  question  before  us.     By 
law  a  man  is  forbidden  to  wear  a  particular  vestment.    By  law  the 
writ  ought  to  be  opened  in  a  particular  place,  and  before  particular 
persons.    If  one  law  is  to  be  obeyed,  the  other  law  is  to  be  obeyed 
also,  and  I  am  of  opinion  that  the  writ  was  defectively  issued 
from  the  Court  of  Queen's  Bench  after  it  had  left  the  Petty  Bag 
Office,  and,  that  being  so,  that  Mr.  Dale  is  entitled  to  be  discharged 
from  that  writ,  that  having  been  improperly  issued,  and  the 
consequence  will  follow,  with  respect  to  Mr.  Enraght,  that  he 
will  be  entitled  to  his  rule  for  a  habeas  corpus  in  order  that  he 
may  also  be  discharged. 

Brett,  L.J.  Under  ordinary  circumstances  in  such  a  case  as 
this  we  should  have  preferred  to  carefully  prepare  our  judgment, 
but  this  being  a  case  in  which  the  liberty  of  the  subject  is  con- 
cerned, it  ought  to  receive  the  immediate  decision  of  the  Court  if 
possible ;  and  as  we  have  now  had  our  minds  directed  to  it  for  five 
days,  and  have  been  assisted  by  arguments  as  careful  and  as 
able  as  could  have  been  brought  before  the  Court,  we  have 
thotight  that  we  ought  to  give  an  immediate  judgment. 

The  matters  before  us  are  brought  under  two  distinct  heads, 
the  one  being  whether  a  prohibition  ought  to  go  on  the  ground  of 
excess  of  jurisdiction ;  and  the  other  whether,  supposing  there  has 
been  no  excess  of  jurisdiction,  we  ought  not  to  order  the  release 
of  one  or  both  of  these  gentlemen,  on  the  ground  of  there  having 


Brett,  hJ. 
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been  an  irregularity  in  the  way  in  which  the  jurisdiction  of  the       I88I 
Court  has  been  exercised.  Dale's  Case. 

As  regards  the  prohibition  the  question  is  whether  there  has    ej^^^ght's 
been  an  excess  of  jurisdiction^  by  reason  of  Lord  Penzance  having       Case. 
signified  contumacy  to  the  Court  of  Chancery,  and  thereby  having      (O.  a.) 

obtained  the  writ  de  contumace  capiendo.    It  is  alleged  by  the     ^' ' 

appellants  that  in  cases  conducted  under  the  Public  Worship  Act 
(37  &  38  Vict,  a  85)  the  judge  can  in  no  case  signify  the  matter 
to  the  Court  of  Chancery  so  as  to  obtain  the  writ ;  and  it  was 
further  urged  that,  even  if  he  could  do  it  in  some  cases,  there  was 
an  excess  of  jurisdiction  in  his  doing  so  in  the  present  case, 
because  the  monition  and  inhibition  were  so  drawn  up  as  to  be 
void,  and  that  he  exceeded  his  jurisdiction  in  signifying  the 
matter  to  the  Court  of  Chancery  upon  void  documents. 

The  argument  of  the  appellants  on  the  latter  point  turned  upon 
the  question,  whether  the  judge  was  bound  to  shew  upon  the  face 
of  the  monition  and  inhibition  many  things  which  were  said  to  be 
necessary  in  order  to  found  his  jurisdiction.  We  are  all  of  opinion 
that  he  was  not  bound  to  shew  upon  the  face  of  these  documents 
the  grounds  of  his  jurisdiction  in  the  way  contended  for.  I 
should  have  thought  so  upon  the  ground  which  I  shall  have 
presently  to  discuss,  viz.,  that  the  court  in  which  he  was  sitting 
and  of  which  he  was  the  judge,  is  not  a  new  court  but  the  old 
Court  of  Arches,  and  that  the  Court  of  Arches,  although  it  is  a 
Court  with  a  limited  jurisdiction,  yet  is  not  a  Court  of  inferior 
jurisdiction,  but  is  for  cases  of  this  nature  a  Court  of  superior 
jurisdiction,  and  is  not  bound  to  shew  upon  the  face  of  its 
documents  the  grounds  of  its  jurisdiction.  But  I  also  think  that 
even  if  it  were  not  so  these  documents  were  drawn  up  in  proper 
form,  having  been  drawn  up  in  the  form  given  in  the  rules  and 
orders  made  by  virtue  of  the  statute.  I  am  of  opinion  that  the 
rules  and  orders  have  statutory  authority,  for  not  only  is  the 
authority  given  to  certain  persons  by  statute  to  draw  them  up, 
but  it  is  provided  that  they  shall  be  laid  before  parliament  for  a 
certain  time,  and  if  not  objected  to  they  are  then  to  be  binding. 
Wherever  that  provision  is  introduced  into  an  Act  of  Parliament 
.  it  seems  to  me  that  the  rules  and  orders,  if  not  objected  to  by 
parliament,  become  part  of  the  statute.     It  was  urged  that  though 
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1881        the  rules  and  orders  might  be  part  of  the  statute  the  forms  were 

Dale's  Case!  i^ot.     In  my  opinion  the  forms  are  part  of  the  rales  and  orders, 

Ekbaoht's    ^®y  ^^®  referred  to  in  them,  and  the  mere  fact  of  their  being 

Case,      put  into  a  schedule,  instead  of  being  embodied  in  the  rules,  is  a 

(f  C.  A.)      mere  question  of  drafting.    The  forms,  therefore,  are  part  of  the 

^'    •    '     rules  and  orders  which  have  statutory  authority ;  these  documents 

Brett,  LJ.     j^^^^^  foUowed  forms  having  that  authority,  and  even,  therefore,  if 

they  might  otherwise  be  insufficient  they  are  made  sufficient  by 

the  statute. 

The  main  and  substantial  question  is,  whether  this  is  or  is  not 
the  old  Court  of  Arches.  It  is  argued  not  only  that  it  is  not  the 
old  Court  of  Arches,  but  that  it  is  a  new  court  which  is  not  an 
ecclesiastical  court  at  all.  After  having  listened  with  all  the 
attention  I  could,  and  after  having  tried  to  sift  and  understand 
the  argument,  it  seems  to  me  as  clear  as  possible  that  this  is  the 
old  Court  of  Arches,  and  nothing  but  the  old  Court  of  Arches,  and 
that  there  is  no  reasonable  ground  for  contending  that  any  new 
Court,  whether  ecclesiastical  or  lay,  was  established  by  the  Act. 
From  the  time  of  Lord  Coke  there  had  been  two  provincial 
courts — those  of  the  provinces  of  Canterbury  and  York,  both  of 
which  bore  the  names  of  Provincial  Courts,  but  each  of  them  had 
another  name,  the  former  being  known  as  the  Court  of  Arches, 
and  the  latter  as  the  Chancellor's  Court  of  York.  Anybody 
wishing  to  speak  of  the  two  courts  at  the  same  time  would 
naturally  use  the  name  which  was  common  to  both,  and  instead 
of  saying  the  Court  of  Arches  and  the  Chancellor's  Court  of  York 
would  call  them  the  Provincial  Coarts  of  Canterbury  and  York. 

Kow  an  Act  of  Parliament  is  to  be  construed  according  to  the 
ordinary  use  of  the  English  language,  unless  there  is  in  it 
something  pointing  at  a  different  construction.  In  s.  7,  which 
contains  the  firat  mention  of  courts  in  the  Act,  the  framer  of  it 
has  used  the  words  which  according  to  the  ordinary  modes  of 
expression  he  would  use  if  he  wanted  to  describe  the  old  courts 
of  Canterbury  and  York.  If  this  were  a  new  court  it  would 
hardly  have  been  called  a  provincial  court,  a  new  name  would 
have  been  given  to  it,  but  at  all  events  it  must  have  been  called 
"  a  "  provincial  court  not  "  the  '*  provincial  court,  which  necessa-. 
rily  refers  to  something  already  existing.    Sect.  7  enacts  that  the 
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Arcbbisliop  of  Canterbury  and  the  Archbishop  of  York  may  appoint        I88i 
a  person  having  certain  qnab'fications  to  be  a  judge  of  what  ?    A  dale's  Case. 
judge  of  the  Provincial  Courts  of  Canterbury  and  York.    That    enbIott'b 
seems  to  me  to  make  him  a  judge  of  both  provincial  courts,  that       Oabk. 
is  to  say,  of  the  Provincial  Court  of  Canterbury  and  of  the      (O.  A.) 
Provincial  Court  of  York,  in  other  words,  of  the  Court  of  Arches        '_  ' 
and  of  the  Chancellor's   Court  of  York.      But  there  is  more    ^^^^' 
than  that.    The  Provincial  Courts  of  Canterbury  and  York  had 
existed  for  centuries;  they  were  courts  with  judges  appointed 
by  the  archbishops  respectively ;  they  had  certain  oflBicers,  they 
had  certain  seals,  and  they  dealt  with  certain  subjects.  After  this 
Act  of  Parliament  was  passed,  the  same  o£Scers  were  the  officers 
to  carry  out  the  decision  of  the  judge,  the  same  seal  was  used,  the 
same  subjects  were  entertained;   and  there  is  nothing  in  this 
statute  from  the  beginning  to  the  end  which  can  be  suggested  as 
instituting  a;ny  court  at  all,  unless  it  can  be  said  that  the  mere 
enabling  the  archbishops  to  appoint  a  particular  person  makes  a 
new  court.    Not  only,  therefore,  does  the  name  seem  to  signify 
the  old  court,  but  the  fact  that  no  new  officers  are  appointed,  that 
DO  new  seal  is  provided  for,  that  no  new  court  is  named,  and  that 
the  same  persons  are  to  appoint  the  judge  as  appointed  the  judges 
of  the  old  provincial  courts,  though  they  must  do  it  by  appointing 
the  same  person  to  both  courts,  seems  to  me  conclusive  to  shew 
that  the  statute  intended  the  judge  to  be  a  judge  of  the  old 
Provincial  Courts  of  Canterbury  and  York. 

It  was  urged  in  opposition  to  this  view,  that  the  court  must  be 
a  new  court,  because  the  qualification  of  the  judge  was  different 
I  cannot  attribute  the  slightest  weight  to  such  an  argument. 
Then  it  was  said  that  it  was  a  new  court  because  the  procedure  is 
a  new  procedure.  But  an  enactment  which  merely  lays  down  a 
new  procedure,  as  to  matters  which  were  before  within  the  juris- 
diction  of  the  Court,  cannot  possibly  make  the  court  a  new  court. 

Then  it  is  said  that  it  was  a  new  court  because  a  new  jurisdiction 
was  given  to  it — viz.,  a  jurisdiction  of  first  instance — ^whereas,  the 
jurisdiction  of  the  old  Court  of  Arches  was  only  an  appellate 
jurisdiction.  That  objection  seemed  to  me  at  first  sight  to  be 
formidable.  It  was  said  further,  that  even  if  the  Court  had 
previously  an  original  jurisdiction  under  letters  of  request,  yet. 
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1881        inasmuch  as  the  Act  gives  the  Court  power  to  act  withont  letters 

Dalb*b  Casb.  of  request,  that  is  a  new  jurisdiction.    I  think,  however,  that 

Enraght'b   ^^^^^  objections  are  sufiSciently  met  by  the  consideration  that  the 

^^      jurisdiction  of  the  Court  of  Arches  to  deal  with  ecclesiastical 

(C.  A.)      ofifences  existed  quite  independently  of  the  letters  of  request,  that 

'       '     the  letters  of  request  were  only  a  mode  of  procedure,  and  that 

Brett.  L.J.     ^j^^  Clourt  had,  by  reason  of  its  inherent  and  original  jurisdiction, 

power  to  deal  with  all  the  cases  provided  for  by  the  Act,  and  that 

the  mere  &ct  of  taking  away  the  necessity  of  letters  of  request  is 

a  mere  alteration  of  procedure,  and  is  not  the  giving  of  a  new 

jurisdiction. 

Then  it  i^as  said  that  we  ought  to  collect  from  the  terms  of  the 
statute  itself  that  it  was  intended  to  give  a  new  jurisdiction,  and 
much  reliance  was  placed  upon  the  words  of  the  7th  section, 
which  say  "  that  all  proceedings  thereafter  taken  before  the  judge 
in  relation  to  matters  arising  within  the  province  of  Canterbury 
shall  be  deemed  to  be  taken  in  the  Arches  Court  of  Canterbury ;" 
and  so  with  respect  to  the  court  of  York.  It  was  urged  that 
where  the  statute  says  that  you  are  to  deem  that  certain  things 
shall  be,  it  assumes  that  in  point  of  &ct  they  are  fnot  so,  and 
that  therefore  those  who  drew  this  statute  were  of  opinion  that 
this  court  was  in  reality  not  the  Court  of  Arches,  but  that  matters 
which  were  brought  before  it  under  this  statute  were  to  be  deemed 
to  be  in  the  Court  of  Arches.  But  I  am  of  opinion  that, 
accordiog  to  the  true  interpretation  of  these  words,  they  only 
mean  that,  inasmuch  as  the  court  may  happen  to  be  held  neither 
within  the  province  of  Canterbury  nor  the  province  of  York,  it  is 
provided  that,  wherever  it  sits,  all  matters  coming  before  it  which 
arose  within  the  province  of  Canterbury  are  to  be  considered  as 
in  the  Court  of  Arches;  whereas  all  matters  coming  before  it 
which  originate  within  the  province  of  York  are  to  be  considered 
as  within  the  Provincial  Court  of  York.  It  was  said  that  this 
must  have  been  a  new  court  before  the  vacancy,  and  that  therefore 
it  must  be  a  new  court  after  the  vacancy.  Kow  if  the  first  of 
those  propositions  were  true,  it  does  not  seem  to  me  that  the 
second  is  a  consequence  from  it ;  but  it  seems  clear  to  me  that  it 
was  neither  a  new  court  or  a  new  jurisdiction  ^before  the  vacancy. 
I  cannot  accede  to  the  view  that  the  giving  power  to  appoint  a 
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new  jndge  or  an  additional  judge  alters  the  court  or  the  jurisdiction.       issi 
Power  is  given  to  appoint  an  additional  judge  to  a  court  in  order  jy^^^  q^^^ 

that  he  may  exercise  the  jurisdiction  of  that  court ;  and  it  seems    ^  , 

to  me  that  as  soon  as  the  new  judge  was  appointed,  even  before       Cass. 
the  vacancy,  he  was  an  additional  judge  of  the  Provincial  Courts  of      (c.  a.) 
Canterbury  and  York,  though  his  power  was  confined  to  certain  of     ^       ' 
the  matters  over  which  those  courts  had  jurisdiction.    Then  it  was     ®"**'  ^^' 
said,  that  even  supposing  this  to  be  the  Court  of  Arches  and  the 
Court  of  the  Province  of  York,  yet  nevertheless  a  new  jurisdiction 
was  given  within  that  court,  because  the  court  was  enabled  to  do 
things  which  it  had  previously  no  power  to  do — as,  for  instance, 
to  issue  the  inhibition  which  is  mentioned  in  the  13th  section. 
The  proposition  therefore  is,  that  wherever  an  existing  court  is 
enabled  to  do  something  which  it  could  not  do  before,  that  is  a 
new  jurisdiction.    In  my  opinion  that  is  an  incorrect  proposition. 
If  the  court  is  dealing  with  matters  which  were  before  within  its 
jurisdiction,  but  is  only  enabled  to  deal  with  them  in  a  new  way, 
it  seems  tome  that  there  is  not  a  new  jurisdiction,  but  only  a  new 
procedure,  and  I  am  of  opinion  that  in  the  present  case  there  is 
no  new  jurisdiction,  but  only  a  new  procedure. 

Then  it  was  contended  that,  supposing  it  only  to  be  a  new 
procedure,  it  is  an  exclusive  procedure  with  regard  to  the  matters 
to  which  this  statute  relates,  a  new  procedure  which  is  to  take 
the  .place  of  all  the  old  procedure,  and  therefore  by  implication 
to  take  away  the  power  of  the  Court  to  deal  with  any  matter 
according  to  its  old  procedure.  I  do  not  doubt  that  the  legislature 
would  have  power  to  do  that ;  but  the  question  is  whether  it  has 
80  done ;  and  inasmuch  as  all  the  enactments  with  regard  to  the 
procedure  here  are  a£Srmative,  I  should  say  that  a  new  procedure 
thus  enacted  can  only  be  substituted  for,  as  distinguished  from 
being  added  to,  the  old  procedure,  when  it  is  made  clear  that  it 
IS  so  intended,  and  that  such  intention  is  not  made  clear  in  this 
statute.  With  regard  to  the  power  of  enforcing  a  monition 
made  under  this  statute,  though  such  a  monition  might  formerly 
have  been  enforced  by  significavit,  I  am  strongly  inclined  to  the 
opinion  that  the  13th  section  here  does  substitute  the  procedure 
specified  in  it  for  the  power  of  signifying  the  disobedience  of  the 
monition.  But  that  is  not  sufficient.  The  appellants  must  also  shew 
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1881        that  the  power  of  enforcing  the  inhibition  in  any  way  not  mentioned 
Dale's  Oabb.  ^^  the  section  is  taken  away.     Now  it  appears  to  me  that  the 

_ ,     statute  provides  no  means  at  all  of  enforcing  obedience  to  the 

Case.       inhibition,  and  that  it  therefore  cannot  be  enforced  at  all  unless  it 

(G.  A.)      can  be  enforced  by  means  of  the  old  inherent  powers  of  the  court. 

QJB^D.     There  is,  therefore,  no  new  process  substituted  for  an  old  one,  and 

Brett,  L. J.  j^  goems  to  me  to  follow  that,  though  in  my  opinion  the  monition 
must  be  enforced  by  inhibition,  yet  the  old  process  of  the  court 
for  enforcing  any  of  its  orders  exists  for  the  purpose  of  enforcing 
obedience  to  the  inhibition.  I  am  of  opinion,  therefore,  that  the 
application  for  a  prohibition  fails,  and  that  everything  which  was 
done  by  Lord  Penzance  in  Mr.  Dale's  case  was  done  correctly 
within  his  jurisdiction. 

With  regard  to  Mr.  Enraght's  case,  it  was  contended  that  the 
significayit  was  without  authority,  because  the  inhibition  men- 
tioned grounds  not  included  in  the  monition,  and  that,  inasmuch 
as  the  inhibition  inhibits  Mr.  Enraght  from  exercising  the  cure 
of  souls  for  a  certain  time  which  it  is  within  the  discretion  of  the 
judge  to  name,  if  that  inhibition  is  made  to  depend  upon  matters 
some  of  which  are  not  mentioned  in  the  monition,  the  inhibition 
is  void,  by  analogy  to  the  decision  in  O^Conndl  v.  Beff.  (1),  and  I 
confess  that,  if  it  could  have  been  shewn  that  the  length  of  the 
term  of  inhibition  must  have  been  determined  with  regard  to  a 
matter  which  was  not  within  the  monition,  I  should  have  thought 
that  the  analogy  did  apply,  and  that  the  inhibition  could  not  have 
been  supported. 

Now  I  must  own  that  I  thought  at  first  that  Mr.  Enraght  had 
strong  grounds  for  saying  that  upon  the  trial  the  question  of  the  stole 
cannot  have  been  brought  forward,  because  the  monition  did  not 
mention  it,  whereas  the  inhibition  recites  it  as  one  of  the  grounds 
upon  wliich  the  inhibition  is  rested,  and  that  there  was  a  strong 
argument  therefore  for  saying  that  the  inhibition  had  gone  beyond 
the  monition.  But  the  monition  not  only  prohibited  certain  speci- 
fied acts,  but  all  other  acts  of  the  same  or  a  like  nature,  and  this 
raises  the  question  whether  upon  prohibition  we  can  say  that  the 
inhibition  has  gone  beyond  the  monition.  If  we  had  been  hear- 
ing an  appeal  from  the  order  of  Lord  Penzance  I  should  have 

(1)  11  CI.  &  F.  166. 
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dotibted  whether  the  inhibition  onght  not  to  hare  been  corrected*       1881 
bat  upon  a  question  of  prohibition  it  seems  to  me  that  we  are, dale's  Case. 
unable  to  say  that  the  allowing  the  stole  to  be  used  is  not  a    £i^^][^7«s 
matter  of  the  same  or  like  nature,  and  that  the  inhibition  has  gone       Cask. 
beyond  the  monition.    In  other  respects  the  case  of  Mr.  Enraght      (c.  a.) 
is  the  same  as  that  of  Mr.  Dale,  and  I  am  of  opinion  that  as    '    U.  ' 
regards  the  prohibition  in  both  cases  the  appeal  fails.  *'**'•  ^•^• 

Then  comes  the  question  upon  the  habeas  corpus.  It  is  a  general 
rule,  which  has  always  been  acted  upon  by  the  Courts  of  England, 
that  if  any  person  procures  the  imprisonment  of  another  he  must 
take  care  to  do  so  by  steps,  all  of  which  are  entirely  regular,  and 
that  if  he  fails  to  follow  every  step  in  the  process  with  extreme 
r^;ularity  the  Court  will  not  allow  the  imprisonment  to  continue. 
The  question  here,  therefore,  is  whether  the  promoters,  after  the 
matter  had  been  properly  signified  to  the  Court  of  Chancery,  have 
proceeded  regularly.  In  my  opinion  they  have  not.  The  matter 
having  been  properly  signified  to  the  Court  of  Chancery  the  writ 
was  issued  out  of  the  Petty  Bag  Office.  The  procedure  with 
respect  to  this  writ  is  regulated  by  the  statute  53  Geo.  8,  c.  127, 
which  incorporates  an  enactment  contained  in  the  statute  5  Eliz. 
c  23,  s.  2,  that  the  writ  '^  shall  be  forthwith  brought  in  the  Court 
of  King's  Bench,  and  there  in  the  presence  of  the  justices  shall 
be  opened  and  delivered  of  record  to  the  sheriff,"  &Q.  In  the 
present  case  it  may  be  said  that  the  writ  was  brought  into  tbe 
Court  of  Queen's  Bench,  but  the  question  is  whether  within  the 
meaning  of  the  statute  of  Geo.  III.,  it  was  opened  in  the  presence 
of  the  justices.  Mr.  Wills  argued  that  even  before  the  Petty 
Bag  Act  (12  &  13  Vict.  e.  109),  there  would  have  been  no  occa- 
sion to  bring  this  writ  into  tbe  court  itself,  for  that  the  words 
'^  and  there  in  the  presence  of  the  justices  "  were  merely  equi- 
valent to  a  description  of  tbe  Court  of  Queen's  Bench,  but  he 
was  unable  to  reply  to  the  point  which  was  put  to  him,  that  in 
that  case  those  words  are  entirely  useless  and  unmeaning,  because 
the  expression  **  into  the  Court  of  King's  Bench,"  describes  the 
court,  and  if  the  next  words  describe  the  court  again  they  are 
mere  surplusage.  That  is  not  the  proper  mode  of  reading  the 
statute  unless  we  are  obliged  to  do  so.    We  must  endeavour  to 

give  some  meaning  to  the  words.    Now  all  the  cases  upon  this 
Vol.  VI.  2  1  2 
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1881        pointy  the  opinions  of  Lord  Chief  Justice  Holt,  of  Lord  Chief 

Dale's  Ca^  Justice  Parker,  and  especially  of  Mr.  Justice  Pratt,  seem  to  me 

^  ,     to  shew  that  there  is  a  reason  why  those  words  should  have  a 

Enbaobt  8  ^  ^ 

Cask.  meaning  given  to  them,  and  that  they  were  inserted  in  order  that 
(C.  A.)  the  power  of  the  Court  of  Queen's  Bench  should  not  be  exercised 
^'  •  '  to  enforce  and  assist  the  judgment  of  an  ecclesiastical  court,  with- 
*"*''  LJ.  ^^|.  ^jjQ  judges  of  the  Court  of  Queen's  Bench  having  the  power  of 
seeing  whether  the  matter  was  one  in  which,  so  far  as  appeared 
upon  the  face  of  the  documents,  the  ecclesiastical  court  ought  to 
ask  them  to  assist.  The  judges  of  the  Queen's  Bench  Division 
have  not  differed  from  that  Loid  Coleridge  expressly  states  that 
he  thinks  the  words  are  not  mere  directory  words.  He  seems  to 
agree  with  the  judgments  of  the  judges  in  the  old  cases,  so  does 
Field,  J.,  and  so  apparently  does  Manisty,  J.  But  then  it  is  said, 
and  the  Divisional  Court  has  so  decided,  that  this  substantial 
enactment  was  repealed  by  the  Petty  Bag  Act.  Now  that  statute 
assumes  to  deal  only  with  the  issue  of  a  writ  out  of  the  Petty  Bag 
Office.  It  does  not  aeoume  to  deal  at  all  with  the  proceedings  in 
the  Court  of  Queen's  Bench  when  the  writ  comes  thera  Here 
the  whole  point  is  whether  this  matter  was  rightly  conducted 
after  the  writ  had  left  the  Petty  Bag  Office,  and  when  it  came  to 
the  Court  of  Queen's  Bench.  It  seems  to  me  that  the  Petty  Bag 
Act  does  so  far  repeal  the  statute  of  Geo.  III.,  as  to  make  it  regular 
that  the  writ  should  be  issued  from  the  Petty  Bag  Office  out  of 
term,  and  be  made  returnable  in  the  Queen's  Bench  out  of  term, 
those  being  matters  expressly  stated  in  the  Petty  Bag  Act,  but  does 
it  repeal  the  substantial  enactment,  that  when  the  writ  arrives  at 
the  Queen's  Bench  it  is  to  be  opened  in  the  presence  of  the 
justices?  It  is  said  to  have  done  so  by  implication,  but  that 
cannot  be  unless  the  two  statutes  cannot  stand  together.  It 
seems  to  me  that  they  can  stand  together,  that  the  writ  may  issue 
out  of  term,  and  may  be  returnable  out  of  term,  but  that  never- 
theless it  must  be  taken  into  the  Court  of  Queen's  Bench,  not  for 
the  mere  purpose  of  being  brought  into  a  particular  building,  but 
in  order  that  the  judges  there  may  have  the  opportunity  of 
seeing  whether  upon  the  face  of  it  it  is  a  writ  with  r^;ard  to 
which  they  ought  to  exercise  their  power. 
I  think,  therefore,  that  the  appeal  as  to  the  prohibition  fails, 
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bnt  that  upon  the  appeal  as  to  the  habeas  corpus,  the  persons  who       issi 
undertook  the  conduct  of  this  writ,  in  order  to  obtain  the  imprison-  Dale's  Oabb. 
ment  of  Mr.  Dale  and  Mr.  Enraght,  have  failed  in  conducting    ^toIght's 
their  case  successfully,  because  they  have,  by  a  not  unnatural       Om 
mistake,  conducted  it  in  an  irregular  mode.    I  desire  to  state  that,      (O.  A.) 
although  in  this  case  I  consider  that  irregularity  a  matter  of  sub-       U_  ' 
stance,  I  should  be  of  the  same  opinion  if  it  were  only  a  matter  of     ^^^  ^^' 
form,  because,  as  I  said  before,  I  take  it  to  be  a  general  rule  that 
the  courts  at  Westminster  will  not  allow  any  individual  in  this 
kingdom  to  procure  the  imprisonment  of  another,  unless  he  takes 
care  to  follow  with  extreme  precision  every  form  and  every  step  in 
the  process  which  is  to  procure  that  imprisonment.   I  consider  this 
to  be  a  wholesome  and  good  rule,  and  to  be  in  accordance  with 
the  great  desire  which  English  Courts  have  always  had  to  protect 
the  liberty  of  every  one  of  her  Majesty's  subjects. 

CiOTTOK,  L.J.  In  this  case  the  appellants  seek  to  be  released 
fiom  cnstody  on  variong  grounds,  which  may  be  smnmoriaed  as 
coming  in  part  under  the  applications  for  prohibition,  and  in  part 
under  the  applications  for  habeas  corpus.  Before  considering  the 
different  questions  which  arise,  I  wish  to  say  one  word  as  to  what 
we  are  dealing  with.  We  are  not  dealing  with  the  question 
whether  a  punishment  has  been  rightly  inflicted  upon  the 
appellants.  It  is  no  question  of  punishment,  it  is  merely  a 
question  as  to  whether  the  process  to  enforce  obedience  to  an 
order  of  the  Court  has  been  rightly  issued  and  rightly  used. 
The  inhibition  is  a  mere  process  for  enforcing  obedience  to  the 
monition,  it  is  not  an  order  prohibiting  the  continuance  of 
certain  practices  which  have  been  declared  to  be  illegal,  but  an 
order  inhibiting  the  clerks  from  performing  any  act  of  divine 
service  within  the  diocese.  It  is  a  matter  utterly  unconnected 
with  the  practices  with  reference  to  which  the  suits  were  insti- 
tuted, and  is  in  no  way  whatever  to  be  treated  or  considered  as  a 
punishment  for  them,  but  as  simply  a  proceeding  to  enforce 
obedience  to  an  order  of  the  Court 

Firsts  as  to  the  prohibition.  It  has  been  said  that  Iiord 
Penzance  has  no  power  at  all  to  issue  a  significavit,  in  order 
that  process  might  issue  to  enforce  the  order  of  inhibition.    That 
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i«8i       depends  on  the  Act  53  Geo.  8,  c.  127|  and  I  will  consider  the 
Dale's  Case"  Several  objections  taken  to  the  power  of  the  judge  to  issne  the 

Cask.  Xhe  statute  applies  only  in  causes  which,  according  to  the  laws 

(0.  A.)      of  this  realm,  are  cognisable^in  ecclesiastical  courts,  and  the  person 

U-  *     against  whom  the  writ  issued  must  be  a  person  lawfully  cited  to 

c»ttoii,L.j.    j^pp^p  j^  jm  ecclesiastical  court,  and  he  must  have  disobeyed 

a  lawful  order  of  such  a  Court.    These  are  the  three  matters  to 

which  the  argument  of  the  appellants  was  addressed. 

On  the  first  point,  that  this  was  a  matter  cognisable  in  an 
ecclesiastical  court,  I  need  say  hardly  anything.  Subject  to  what 
I  shall  have  to  say  at  a  later  stage  as  regards  the  Statute  of 
Citations,  the  subject-matter  of  these  proceedings  was  always 
cognisable  in  the  Court  of  Arches,  but  at  all  events  in  the 
ecclesiastical  courts. 

Then  we  come  to  the  question  (and  no  doubt  it  is  a  serious  one, 
although  it  is  one  on  which  I  entertain  not  the  slightest  doubt,) 
whether  the  appellants  here  have  been  cited  to  appear  in  an 
ecclesiastical  court,  that  is  to  say,  whether  Lord  Penzance  when 
he  made  the  order  was  acting  as  and  was  a  judge  of  an  ecclesias- 
tical court.  Now  for  my  own  part  I  decline  to  decide  what 
would  have  been  the  result  if  these  proceedings  had  taken  place 
before  the  vacancy  in  the  Court  of  Arches.  No  doubt  it  may 
f&irly  be  argued  that  you  must  regard  the  status  of  the  judge 
before  that  event  occurred,  in  considering  whether  aft^r  that 
vacancy  had  occurred  he  can  be  considered  as  a  judge  of  the 
Court  of  Arches  and  a  judge  of  an  ecclesiastical  court,  and  if 
there  were  any  doubt  on  the  construction  of  the  statute  as  to  his 
position  after  the  vacancy  had  occurred,  I  should  have  considered 
and  dealt  with  the  question  as  to  his  position  before  the  vacancy, 
but  in  my  opinion  it  is  not  necessary  to  be  considered,  having 
regard  to  the  provisions  of  the  statute  after  the  vacancy  occurred. 

The  statute  expressly  says  that,  whenever  a  vacancy  shall  occur 
in  the  office  of  the  official  principal  of  the  Arches  Court  ot 
Canterbury,  the  judge  shall  become  ex  officio  such  official 
principal.  From  that  time  at  all,  events  he  is  the  judge  of  that 
Court,  all  acts  dune  by  him  are  done  by  him  as  head  of  that 
Court,  and  his  orders  are  the  orders  of  the  Court.    It  was  said 
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that  donbt  was  thrown  upon  that  by  the  words,  that  *^  all  pro-       1881 
ceedings  thereafter  taken  before  the  judge  in  relation  to  matters  Palb'b  OaskI 
arising  with  the  province  of  Canterbury  shall  be  deemed  to  be    enbaqht's 
taken  in  the  Arches  Court  of  Canterbury."    One  explanation  of      Cam. 
that  has  been  given  by  the  Attorney-General  which  I  think  is  a      (0.  A.) 
good  one,  but  there  may  be  another  explanation.    The  words        L-L  ' 
may  have  been  used  to  prevent  any  argument  that  when  vacancies    ^**^  ^^' 
had  occurred  in  the  o£Sces  of  official  principal  of  the  Proyincial 
Court  of  Canterbury  and  of  official  principal  of  the.  Chancery 
Court  of  York,  and  the  same  person  had  become  judge  of  both 
courts,  the  two  separate  and  distinct  courts  were  at  an  gd4,  and 
that  all  that  existed  was  some  court  constituted  by  Act  of 
Parliament.    In  my  opinion  we  are  not  dealing  here  with  a  new 
court  constituted  by  Act  of  Parliament,  but  with  the  old  Court  of 
Arches.    The  appellants  then  have  been  cited  to  appear  in  an 
ecclesiastical  court,  and  all  the  requisitions  of  the  statute  have 
been  complied  witL 

It  was  urged,  however,  on  behalf  of  the  appellants,  that  if  this 
is  not  a  new  court  there  is  a  new  jurisdiction  given  to  it.  We 
oilen  fall  into  difficalties  from  not  accurately  defining  what  we. 
mean  by  the  language  we  use.  No  new  jurisdiction  is  given 
to  the  court  of  which  Lord  Penzance  is  the  official  principal 
as  regards  the  subject-matter  of  these  proceedings.  The  matter 
was  within  the  cognizance  of  the  ecclesiastical  courts  and  within 
the  cognizance  of  the  Court  of  Arches.  The  giving  a  new 
jurisdiction  as  against  individuals  is  a  very  different  thing  from 
giving  a  new  jurisdiction,  in  the  sense  of  a  different  subject* 
matter  being  brought  within  the  cognizance  of  the  Court  When 
you  say  that  new  jurisdiction  as  against  individuals  is  given,  it 
means  that  power  is  given  to  cite  and  compel  appearance  as 
against  persons  who  could  not  previously  have  been  cited  and 
compelled  to  appear.  The  present  statute  does  not  give  a  new  juris* 
diction  against  individuals,  but  only  removes  certain  restrictions, 
imposed  by  the  Statute  of  Citations,  on  the  power  of  the  Arches 
Court  as  to  citing  before  it  individuals  not  in  the  diocese  in  which 
they  resided.  The  Statute  of  Citations  did  not  take  away  any 
original  jurisdiction  of  the  Court  of  Arches,  but  simply  prohibited 
that  Court  with  certain  exceptions  from  citing  persons  beyond 
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1881        tiieir  diocese.    The  exceptions  shew  that  the  Goart  had  original 
Dalb'8  OasbT  jurisdiction,  and  Sir  John  Nichol,  in  Chichester  v.  Donegal  (1),  says, 
Ekkaott*8    **  ^*  ^  certainly  true  that  both  the  canon  and  statute  law  forbid 
Gasb.       the  citing  of  parties  out  of  their  dioceses  or  peculiar  jurisdiction. 
(C.  A.)      But  it  is  equally  true  that  the  rule,  at  least  in  the  statute  law,  was 
^1^  '     meant  for  the  benefit  of  the  subject,  which  benefit  it  has  uniformly, 
^^*****^  ^^'    as  jGar  88 1  see,  been  held  to  provide  for  sufficiently  by  giving  the 
defendants  who  are  so  cited  the  privilege  of  pleading  to  tbe 
jurisdiction.    Consequently,  if  a  party  who  is  so  cited  once  waive 
that  privilege  by  appearing  and  submitting  to  the  suit,  he  or  she 
is  bound  to  the  jurisdiction."    So,  then,  even  if  in  any  sense  it  can 
be  said  that  new  jurisdiction  was  by  this  Act  given  to  the  Court 
of  Arches,  it  was  only  the  power  of  citing  compulsorily  and  not  a 
new  jurisdiction  as  regards  subject-matter.    That  is  an  important 
distinction,  and  if  the  jurisdiction  is  new  only  in  the  sense  that 
the  Court  is  enabled  to  cite  persons  whom  it  could  not  otherwise 
have  compelled  to  appear,  then  in  exercising  that  jurisdiction  it 
will,  without  doubt,  be  acting  as  the  old  court  and  have  all  its 
original  powers.    That  being  so,  all  pretence  for  saying  that  a  new 
jurisdiction  is  given  to  this  court,  in  the  sense  of  its  having  power 
to  deal  with  new  subject-matter,  in  my  opinion  disappears. 

Then  it  was  said  that  new  powers  were  given  to  the  Court  under 
s.  18,  and  that  therefore  the  old  powers  of  the  Court  cannot  be 
exercised  as  regards  orders  made  under  that  section.  I  will 
assume  it  to  be  true  that  a  power  is  given  by  that  section  of  making 
an  order  which,  according  to  the  practice  of  the  ecclesiastical 
court,  would  not  have  been  made  in  consequence  of  disobedience 
to  a  monition ;  but,  when  made,  it  is  an  order  of  the  Court,  and  if 
it  is  the  order  of  the  Court,  no  principle  can  require  or  enable  us 
to  say  that  in  enforcing  that  order,  although  it  is  one  which  could 
not  have  been  made  without  that  statutory  authority,  the  Court 
has  not  the  power  which  it  had  originally  of  enforcing  any  of  it8 
orders.  I  will  here  refer  to  the  point  which  was  pressed  upon  us 
in  argument  that  in  Hudson  v.  Tooth  (2)  expressions  were  used  by 
some  of  the  judges  which  seem  to  say  that  this  was  a  new  juris- 
diction and  a  new  court.  If  they  had  said  so  I  should  decline  to 
follow  what  they  laid  down ;  but  if  we  look  at  what  they  decided, 
(1)  1  Add.  17.  (2)  3  Q.  B.  D.  46. 
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they  did  not,  upon  a  fair  interpretation  of  their  language,  express       I88i 
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any  opinion  that  there  was  a  new  jurisdiction  given  or  a  new  court  Dale's  Gasb 

in  any  sense  inconsistent  with  what  I  have  said.    Mr.  Tooth  had 

been  cited  to  appear  in  a  place  not  sanctioned  by  the  Act,  and  did 

not  appear,  but  let  the  matter  go  on  by  default    If  there  was  no 

power  to  compel  appearance,  the  Court  had  no  jurisdiction  to  go 

on  in  the  absence  of  the  party  cited,  and  the  judgment  was  ultra 

vires.    The  expressions  of  Lush,  J.,  which  were  principtdly  relied 

on,  must  be  considered  with  reference  to  the  question  before  him. 

He  particularly  notes  that  Mr.  Tooth  did  not  appear,  and  says  that 

that  being  so  there  was  no  jurisdiction,  because  the  place  to  which 

he  was  cited  to  appear  was  not  a  place  in  which  he  could  be  cited 

to  appear  compulsorily.    That  is  not  in  any  way  inconsistent  with 

our  judgments. 

Then  comes  the  question  whether  the  orders  made  in  this  case 
were  lawful  orders.  It  is  said  that  they  were  not,  for  that  the 
statute  gives  a  remedy,  and  that  it  was  the  only  remedy  if  a  derk 
refused  to  obey  the  order  of  the  Court.  Now,  if  the  question 
were  whether  a  significavit  could  be  issued  for  disobedience  to  a 
monition,  we  should  have  to  consider  whether  the  remedy  given 
by  8. 13  for  disobedience  to  the  monition  is,  on  the  true  construction 
of  the  Act,  the  only  remedy ;  but  we  have  not  to  deal  with  that 
question,  but  only  with  the  question  whether  obedience  to  the 
inhibition  can  be  enforced  by  significavit,  and,  as  has  been  already 
pointed  out,  there  is  no  penalty  attached  by  the  Act  to  disobeying 
the  inhibition. 

Then  it  is  urged  that  we  can  see  in  the  Act  another  ground  for 
saying  that  no  significavit  can  be  issued  to  enforce  the  inhibition, 
namely,  that  the  bishop  has  power  under  certain  circumstances  of 
dealing  with  the  matter,  and  that  he  is  the  person  who^  if  his 
monition  is  disobeyed,  must  make  an  order  of  inhibition,  and  as  he 
would  have  no  power  to  issue  a  significavit  neither  has  the  judge. 
In  my  opinion,  even  if  the  bishop  were  the  person  who  was  to 
issue  the  inhibition  in  cases  where  he  had  issued  the  monition,  the 
consequence  contended  for  would  not  follow.  If  a  person  has 
power  in  certain  circumstances  to  deal  with  the  matter,  but 
cannot  issue  a  significavit  to  enforce  obedience  to  his  orders, 
because  he  is  not  an  ecdesiasticalj  court,  why  should  an  eccle- 
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Dali'8  Cask,  ii^ake  a  similar  order,  be  deprived  by  inference  of  the  power  he 
e»baoht'8   would  otherwise  possess  of  enforcing  his  order  ?    In  my  opinion 


Oabk, 

(C.  A.) 
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CoUon.  L.J. 


that  would  not  be  a  fair  or  proper  construction  of  this  or  any 
other  statute.  But  the  foundation  of  it  fails,  because,  in  my 
opinion,  the  bishop,  if  he  deals  with  the  matter  and  issues  the 
monition,  is  not  the  person  to  issue  the  inhibition.  The  bishop 
acts  only  by  the  consent  of  the  parties,  and  it  is  provided  by  s.  9 
that  if  both  parties  ''state  their  willingness  to  submit  to  the 
directions  of  the  bishop  without  appeal,  the  bishop  shall  forthwith 
proceed  to  hear  the  matter  of  the  representation  in  such  manner 
as  he  shall  think  fit,  and  shall  pronounce  such  judgment  and 
issue  such  monition  (if  any)  as  he  may  think  proper,  and  no 
appeal  shall  lie  from  such  judgment  or  monition."  If  the  parties 
refuse  to  submit  to  the  monition,  why  is  it  necessary  that  proceed- 
ings to  enforce  it  should  be  taken  before  the  bishop  ?  It  is  true 
he  has  to  decide  whether  his  monition  has  been  obeyed  or  not ;  but 
when  that  has  been  done  there  is  no  word  in  the  Act  saying  that 
he  is  to  deal  further  with  the  matter,  and  there  are  words  at  the 
end  of  the  13th  section  which  point  to  this,  that  the  judge  is  to 
act  in  directing  proceedings  for  enforcing  obedience  to  the  moni- 
tion. In  my  opinion  the  functions  of  the  bishop,  except  so  far 
as  the  Act  says  the  contrary,  are  restricted  to  giving  his  directions 
as  to  the  matters  in  which  the  parties  have  agreed  to  be  bound, 
and  therefore  the  [foundation  of  the  argument  addressed  to  us  on 
that  point,  in  my  opinion,  fails. 

We  then  come  to  the  question  whether  the  monition  and 
inhibition  are  wrong  in  form  ?  As  to  that,  I  confine  myself  to 
saying  that,  in  my  opinion,  the  Act  of  Parliament  gives  power 
not  only  to  make  rules  without  forms,  but  to  make  forms  as 
part  of  the  rules,  and  as  the  forms  referred  to  in  the  rules  were 
properly  made  under  the  authority  of  the  Act,  and  as  the  monitions 
and  inhibitions  follow  the  forms  given  in  the  rules,  in  my  opinion, 
that  is  sufficient^  and  if  independently  of  the  rules  and  forms 
there  would  (I  do  not  say  that  there  would)  have  been  any  objec- 
tion to  the  form  of  the  monition  and  inhibition,  I  think  that  the 
rules  and  forms  remove  it. 

I  will  now  deal  with  the^objection  to  the  inhibition  raised  in  Mr. 
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abstain  from  unlawf ally  wearing  certain  vestmentSy  and  from  allow-  Dale's  Case. 

ing  or  permitting  other  persons  unlawfully  to  do  the  same,  *'  and    ^^^^^g 

also  from  all  practices,  acts,  matters,  and  things  of  the  same  or  a 

like  nature  to  those  hereinbefore. particularly  set  forth,  or  any  of 

them,  or  from  unlawfully  permitting  the  same,  or  any  of  them." 

The  Act  (s.  13)  says,  ^  Any.  question  as  to  whether  a  monition 

or  order  given  or  issued  after  proceedings  before  the  bishop  or 

judge,  as  the  case  may  be,  has  or  has  not  been  obeyed,  shall  be 

determined  by  the  bishop  or  the  judge,  and  any  proceedings  to 

enforce  obedience  to  such  monition  or  order  shall  be  taken  by 

direction  of  the  judge,"   The  monition  was  in  the  present  case  the 

monition  of  the  judge,  and  therefore  he  had  to  determine  whether 

it  had  been  obeyed  or  not,  and  when  we  find  that  he  has  decided 

that  certain  vestments,  although  not  mentioned  in  the  monition, 

are  unlawful  vestments,  and  there  is  in  the  monition  a  warning 

against  doing  any  acts  similar  to  those  specially  mentioned,  I 

think  it  is  impossible  for  us  to  say  that  the  judge  has  exceeded 

his  power,  in  saying  that  permitting  the  wearing  of  a  stole  is 

an  act  of  the  same  or  a  like  nature  as  the  acts  mentioned  in  the 

monition,  and  is  a  disobedience  to  the  monition.    A  judge  ought 

indeed,  in  my  opinion,  to  be  very  careful  in  introducing  into  the 

reasons  for  granting  the  inhibition  any  matters  not  dealt  with 

in  his  original  judgment  and  in  the  monition ;  but  whether  he 

had  acted  with  a  8u£Scient  exercise  of  judicial  discretion  or  not 

IB  matter  of  appeal,  and  we  must  not  be  led  into  saying  that  there 

is  an  excess  of  jurisdiction  by  any  doubt  whether  any  appeal  on 

such  a  point  is  given  by  the  statute,  or  by  any  view  that  if  we 

were  sitting  here  as  appellate  judges,  hearing  an  appeal  from  the 

granting  of  the  inhibition,  we  should  have  come  to  a  different 

conclusion  from  that  of  the  judge. 

I  now  come  to  the  habeas  corpus,  and  on  this  I  cannot  agree 
with  the  opinion  of  the  Court  below.  Here  is  a  statutory  writ 
issued  under  the  53  Greo«  3,  c.  127,  which  expressly  provides  that 
certain  provisions  in  the  statute  5  Eliz.  c.  28,  shall  extend  and 
be  applied  to  the  writ  and  the  proceedings  following  thereupon, 
^*  as  if  the  same  were  herein  particularly  repeated  and  enacted." 

I  quite  agree  with  Brett,  L.J.,  that  when  persons  take  upon 
You  VI.  2  K  2 
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1881  themselveB  to  canse  another  to  be  imprisaned,  they  mnst  strictly 
Idau^Casr^  follow  the  powers  under  which  they  are  assuming  to  act,  and  if 
they  do  not,  the  person  imprisoned  may  be  discharged,  although 
the  particulars  in  which  they  have  failed  to  follow  those  powers 
may  be  matters  of  mere  form.  Here,  however,  the  departure 
from  the  correct  procedure  is  not,  in  my  opinion,  a  mere  matter 
Cotton,  L.J.  Qf  fojnj^  b^t  in  a  matter  of  substance.  The  Act  of  5  Eliz.  c  23^ 
enacts  that  after  the  writ  has  been  made  and  sealed  it  shall  be 
,  forthwith  brought  into  the  Court  of  Queen's  Bench  and  there,  in 
the  presence  of  the  justices,  shall  be  opened  and  deliyered  of 
record  to  the  sheriff.  There  are  two  requisitions.  It  is  to  be 
brought  into  the  Queen's  Bench  and  there,  in  the  presence  of  the 
JQStices,  it  is  to  be  opened.  In  my  opinion  it  would  be  wrong, 
according  to  the  ordinary  rules  for  construiDg  any  document,  to 
say  that  the  words  **  in  the  presence  of  the  justices,"  mean  nothing 
more  than  what  had  been  originally  expressed  by  ^  brought  into 
the  Court  of  King's  Bench."  No  doubt  where  it  is  stated  that  a 
man  was  cited  to  appear  before  our  sovereign  lady  the  Queen,  in 
her  Court  of  Queen's  Bench,  that  means  only  that  the  matter  was 
in  the  Court  of  Qaeen's  Bench,  but  here  we  have  it  expressed  that 
the  writ  is  to  be  brought  into  the  Court  of  Qaeen's  Bench,  and  then 
we  have  something  more.  Looking  at  the  statute  alone,  apart 
from  decisions,  one  would  say  that  it  meant  that  something  should 
be  done  before  the  justices  of  the  Court  of  Queen's  Bench,  which 
was  going  to  take  upon  itself  the  inroUing  and  consequent  enforce- 
ment of  this  writ.  The  writ  issues,  as  of  course,  out  of  the  Petty 
Bag  0£Sce  when  a  significavit  is  brought  there.  The  statute 
gives  greater  facilities  for  enforcing  the  writ  and  for  obliging 
the  sheriff  to  do  his  duty,  bat  it  requires  that,  before  the  writ  is 
put  into  the  hands  of  the  sheriff,  it  shall  be  brought  into  the 
Queen's  Bench  and  there  opened  in  the  presence  of  the  justices, 
and  why  ?  That  they  may  see  that  the  ecclesiastical  coort  does 
not,  without  sufficient  reason,  get  the  benefit  of  the  process  of  the 
secular  court,  in  order  to  take  the  person  who  is  charged  with  an 
ecclesiastical  offence.  It  is  true  that  as  a  general  rule  the  judges 
of  the  court  would  not  read  the  writ  to  see  whether  it  had  been 
properly  issaed,  but  if  it  is  brought  into  court  and  handed  to  the 
officer  he  can  at  once,  if  there  is  any  doubts  consult  the  judges  as 
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to  whether  or  no  it  is  a  writ  that  ought  to  be  issued.    It  is  not       I88i 


Case. 

(0.  A.) 
Q.  B.  D. 

Cotton,  L  J. 


really  necessary  to  enter  into  the  question  whether  it  ought  to  be  dale's  Case. 
brought  into  open  court,  or  whether  it  is  sufficient  to  take  it  into  j2yi][^„ 
one  of  the  offices  of  the  court  while  the  Court  is  sitting.  What 
the  respondents  here  contend  for  is  that  the  requisitions  of  the 
statute  are  sufficiently  complied  with,  if  the  writ  is  taken  into  the 
office  of  the  court  when  the  judges  are  not  sitting,  and  when, 
therefore,  the  officer  of  the  court  cannot  consult  them  at  the  time. 
In  my  opinion  that  is  wrong,  as  the  subject  would  thus  bedepriyed 
of  the  protection  given  by  the  statute,  that  the  writ  shall  not  be 
put  into  the  hands  of  the  sheriff  without  there  having  been  an 
opportunity  of  the  judges  being  immediately  consulted,  if  there  is 
any  doubt  whether  the  writ  has  been  properly  issued  or  not  In 
my  opinion  it  ought  to  be  brought  into  open  court,  because,  haying 
regard  to  the  way  in  which  men  generally  conduct  business, 
if  there  is  a  slight  doubt  in  the  mind  of  the  official,  he  is  much 
more  likely  to  ask  the  judges  about  it  if  he  is  sitting  below  them 
in  court,  than  if  he  is  in  an  office  out  of  sight  of  the  judges  and 
perhaps  at  a  considerable  distance  from  them.  There  is  no  ex- 
press decision  on  that  point,  which  does  not  seem  ever  to  have 
arisen,  but  in  my  opinion  what  was  said  by  Lord  Chief  Justice 
Parker  and  Mr.  Justice  Pratt,  in  Bex  y.  Theed  (1)  strongly 
supports  the  view  which  I  and  the  rest  of  the  Court  take.  The 
question  in  that  case  was  whether  the  writ  might  be  quashed 
before  the  return  day,  and  Chief  Justice  Parker  says,  *'  Certainly 
this  Court  might  have  quashed  it  before  it  was  delivered  to  the 
sheriff,  a  fortiori  therefore  now,  for  it  is  no  more  than  for  us  to 
correet  our  own  mistake  by  calling  back  a  writ  that  issued  through 
our  oversight."  Unless  the  writ  were  to  be  brought  into  Court 
and  the  judges  were  to  be  taken  as  looking  at  it,  how  could  there 
be  any  oyersight  on  the  part  of  the  judges  or  any  mistake  of  theirs 
that  they  would  have  to  correct  ?  Then  Mr.  Justice  Pratt  says, 
"  I  take  the  reasons  of  the  provision  that  this  writ  issuing  out  of 
Chancery  and  returnable  into  this  court  must  first  of  all  be  opened 
in  this  court,  and  in  the  presence  of  the  justices  of  this  court  be 
delivered  to  the  sheriff,  to  be  a  provision  in  favour  of  the  liberty 
of  the  subject,  that  the  subject  may  not  be  deprived  of  his  liberty 

(1)  10  Mod.  361. 
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1881  by  writs  which  issue  of  coarse  out  of  Chancery,  until  such  time  as 
Dale*s  Case,  the  judges  of  this  Court  see  whether  he  has  deserved  it  or  not." 
These  observations  strongly  support  the  view  which  I  take,  and 
the  judges  of  the  Queen's  Bench  Division  were  also  of  opinion 
that  the  omission  was  one  which  would  have  been  fatal,  but  for 
the  Petty  Bag  Act,  12  &  13  Vict.  c.  109. 

The  Queen's  Bench  Division  has  held  that  the  statute  I  have 
just  mentioned  makes  the  proceedings  regular.  I  do  not  deal 
with  the  question  whether  the  writ  could  be  issued  by  the  Petty 
Bag  OfiKce  out  of  term  or  not.  I  think  it  probably  could,  but 
that  is  immaterial.  We  are  dealing  with  the  enactment  that  the 
writ  shall  be  **  opened  in  the  presence  of  the  justices."  It  is  said 
that  the  Petty  Bag  Act  repeals  that  enactment.  In  my  opinion 
it  would  be  wrong,  without  absolute  necessity,  to  hold  that  a 
statute  intended  to  regulate  the  practice  of  the  Petty  Bag  Office 
repeals  a  provision  in  the  statute  of  53  Geo.  3,  a  127,  as  to 
something  required  to  be  done  in  the  Court  of  Queen's  Bench, 
which  provision  was  introduced  for  the  protection  of  the  subject 
In  my  opinion  it  has  no  such  effect.  A  later  statute  does  not 
without  express  words  repeal  an  earlier  one,  unless  the  two  cannot 
stand  together.  It  was  argued  that  the  Petty  Bag  Act  meant 
not  merely  that  writs  might  be  issued  in  vacation  time,  but  that 
all  writs  might  be  made  effectual  in  vacation  time.  There  is 
nothing  to  that  effect  in  the  Act.  It  only  enacts  that  writs  may 
be  issued  in  the  vacation,  and  made  returnable  in  the  vacation, 
and  that  is  not  in  any  way  inconsistent  with  the  yiew  that  some 
of  these  writs  before  they  can  be  made  effectual,  or  be  put  into 
the  hands  of  the  sheriff,  must  be  taken  before  the  Court  of 
Queen's  Bench  while  it  is  sitting,  and  the  Court  must  consider, 
before  putting  them  into  the  hands  of  the  sheriff,  whether  or  no 
they  have  been  properly  issued.  The  judges  of  the  Court  below 
in  construing  the  provisions  that  the  writ  may  be  issued  in  vaca- 
tion, and  may  be  returnable  in  vacation,  seem  to  have  conftrued 
*^  may  "  as  **  must"  That  is  to  say,  they  appear  to  have  considered 
that  if  a  writ  was  issued  at  the  beginning  of  the  Long  Yacation  it 
must  be  returnable  in  the  Long  Yacation.  But  there  is  nothing 
of  that  kind  in  the  Act.  Whenever  it  is  necessary,  in  order  to 
make  the  writ  effectual,  that  the  return  day  shall  be  at  a  distant 
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period,  because  vacation  intervenes,  the  officer  will  make  it  return-        1881 
able  on  a  distant  day,  and  it  is  not  a  fair  construction  of  the  Petty  Daub's  Casb. 
Bag  Act  that  a  writ  issued  at  the  beginning  of  the  Long  Vacation    EifBAGHr's 
must  be  made  returnable  within  the  vacation.    If  that  is  so,  there       Oasb. 
is  nothing  whatever  in  the  Petty  Bag  Act  inconsistent  with  the     j(O^A0 
provisions  of  53  Geo.  3,  c.  127,  which  require  the  writ  to  be 
bronght  into  open  court  when  the  judges  are  sitting. 

The  practice  has  been  referred  to.  .  It  is  true,  no  doubt,  that 
there  are  a  number  of  cases  in  which  these  writs  have  been  issued 
and  made  returnable  in  vacation,  and  put  into  the  hands  of  the 
aheriff  when  the  Court  was  not  sitting,  but  it  is  not  shewn  that 
any  one  was  ever  arrested  under  one  of  them ;  and  if  not,  there 
was  no  opportunity  of  testing  whether  the  practice  was  right.  In 
my  opinion  the  appellants  are  right  in  saying  that  the  provisions 
of  53  Geo.  3,  c.  127  have  not  been  duly  complied  with,  and  that 
they  are  entitled  to  their  discharge. 

Appeal  allowed. 

1881.  Jan.  29.  The  case  was  put  into  the  paper  to  be  spoken 
to  as  to  the  form  of  order. 

W,  Phillimore,  for  the  appellants.  We  do  not  understand 
whether  the  Court  has  decided  that  the  writ  could  be  properly 
issued  in  vacation.  If  it  could,  the  appellants  fail  as  regards  the 
supersedeas. 

James,  L.J.  We  all  intended  to  decide  that  the  writ  could  be 
properly  issued  out  of  term,  and  that  it  is  a  good  writ ;  the  only 
fault  being  that  it  was  not  properly  brought  into  the  Queen's 
Bench  Division.  The  appellants,  therefore,  are  not  entitled  to  a 
supersedeas. 

W.  PhiUimore.  The  promoters  then  will  be  entitled  to  their 
costs  on  the  rules  for  supersedeas,  prohibition,  and  certiorari ;  but 
Lord  Penzance  ought  not  to  have  any  costs  of  the  appeal,  the 
same  principle  being  applicable  as  was  applied  to  his  costs  in 
the  Court  below.  The  appellants  will  have  their  costs  of  the 
proceedings  as  to  the  habeas  corpus. 

Vol.  YL  2  L  2 
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1881  8ir  Eenry  James^  AO.,  for  Lord  Penzance,  submitted  the  point 

Dale's  Oasb.  to  the  Court. 

Ebraght's       P^^  Coubt  asked  what  was  done  as  to  the  costs  of  Lord 
Oasb.       Penzance  in  Martin  y.  MaoJconochie  (1),  and  Phillimore  stated  that 
(CJLO      lie  received  costs  of  the  appeal,  the  order  of  the  Court  below  as  to 
his  costs  being  left  untouched.] 

jAMEBf  L.J.  There  having  been  no  notice  objecting  to  the 
order  as  to  Lord  Penzance's  costs  in  the  Court  below,  that  order 
in  that  respect  will  stand,  but  his  costs  of  the  appeal  will  follow 
the  usual  course,  and  he  will  receive  them  from  the  appellants. 
If  parties  choose  to  appeal  they  must  take  the  consequences,  and 
we  ought  not  to  go  into  any  inquiry  who  the  respondents  are. 

Jeune*  As  regards  the  habeas,  the  Court  has  no  power  to  give 
costs.  The  proceedings  as  to  the  habeas  are  in  the  nature  of 
criminal  proceedings  in  which  no  costs  are  given. 

James,  L.  J.  In  my  opinion  there  is  no  reason  as  regards  the 
habeas  why  we  should  not  follow  the  ordinary  rule,  that  where  a 
person  fails  in  an  appeal  he  should  pay  the  costs  of  the  appeal, 
and  that  where  a  person  resists  an  appeal  and  fails  he  should  pay 
the  costs.  It  appears  to  me  that  all  the  proceedings  in  this  case 
are  of  a  civil  character.  The  only  offence  was  disobedience  to  an 
order  of  the  Court,  and  to  say  that  proceedings  to  enforce  obedience 
to  that  order  are  in  the  nature  of  criminal  proceedings  would  be 
an  abuse  of  terms.  The  appellants  will  pay  the  costs  of  the 
appeal  on  all  the  rules  on  which  they  have  failed,  no  distinction 
being  made  between  the  costs  of  Lord  Penzance  and  those 'of  the 
other  respondents,  and  they  will  have  their  costs  of  the  appeal  as 
to  the  habeas,  the  one  set  of  costs  being  set  off  against  the  other. 

Brett,  L.  J.  It  appears  to  me  that  no  part  of  these  proceedings 
from  beginning  to  end  can  be  called  a  criminal  proceeding.  The 
process  originally  was  for  contempt — ^that  is  not  criminal.  Neither 
is  an  application  for  a  habeas  corpus  a  criminal  proceeding.  A 
man  may  be  in  confinement  because  he  is  alleged  to  be  a  lunatic, 
and  if  he  applies  for  a  habeas,  the  application  has  no  connection 

(1)  4  Q.  B.  D.  697. 
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with  crime.    If  it  is  applied  for  by  a  person  who  is  in  custody  for       1881 

an  allied  crime,  it  is  applied  for  on  the  ground  that  he  is  innocent,  dale's  CaseT 

and  the  application  is  not  a  criminal  proceeding.    The  application    ]g;j^2aBT* 

for  a  habeas  was  not  a  criminal  proceeding,  and  certainly  the       Case. 

appeal  here  is  not.  (0.  A.) 

Q.  B.  D. 

CiOTTON,  L.  J.    I  am  of  the  same  opinion,  and  think  it  unneces- 
sary to  add  anything.^ 

Solicitors  for  appellants :  Brooks^  Jenkins,  &  Co. 
Solicitor  for  Lord  Penzance :  Solicitor  to  the  Treasury, 
Solicitor  for  promoters :  James  CKrdtesione. 


pN  THE  COUBT  OF  APPEAL.]  1880 

Nov,  19. 
GLYN,  MILLS,  OUBRIE,  &  CO.  v.  THE  EAST  AND  WEST   INDIA  —  ^  ^ 

DOCK  COMPANY.  q.  B.  D. 

Sak  (if  GoocU-^Bdl  of  Lading^TiUe  of  First  Indorsee— Production  of  Unin- 
dorsed Cppy-^Wdrehouseman,  Liability  of 

Goods  having  been  shipped  for  London  consigned  to  C.  &  Co.,  the  captain 
signed  a  set  of  three  bills  of  lading,  marked  *'  first/'  '*  second,"  and  "  third," 
respectiyely,  making  the  goods  deliverable  "  to  C.  &  Co.  or  their  assigns,  freight 
payable  in  London^  the  one  of  the  bills  being  accomplished,  the  rest  to  stand 
Toid.^  During  the  voyage  C.  &  Co.  indorsed  the  bill  of  lading  marked  ^  first "  to 
the  plaintifis  for  valuable  consideration*  Upon  the  arrival  of  the  ship  at  London, 
G.  &  Co.  entered  the  goods  consigned  to  them,  and  they  were  landed  and  placed 
in  the  custody  of  the  defendants  in  their  warehouses ;  the  captain  lodging  with 
the  defendants  notice  under  the  Merchant  Shipping  Act,  1862,  to  detain  the 
caigo  until  the  freight  should  be  paid.  C.  &  Co.  then  produced  to  and  lodged 
with  the  defendants  the  '* second"  of  the  bills  of  lading.  The  defendants 
aooordingly  entered  C.  &  Co.  in  their  books  as  enterers,  importers,  and  proprietors 
of  the  goods  and,  the  stop  for  freight  being  afterwards  removed,  they  delivered 
the  goods  to  various  persons  upon  delivery  orders  signed  by  C.  &  Co. : — 

EM^  by  Bramwell  and  Ba^allay,  L.JJ.  (Brett,  L. J.,  dissenting),  that  the 
defaodants  had  not  been  guilty  of  a  conversion,  and  that  no  action  could  be 
maintained  against  them  by  the  plaintiffs. 

Judgment  of  Field,  J.  (6  Q.  B.  D.  129),  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  Field,  J.,  after 
trial  without  a  jury. 

2  L  2  2 
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1880  The  facts  are  suSSciently  stated  in  the  report  of  the  proceedings 

0MrN  before  Field,  J.  (1),  and  in  the  judgment  of  Brett,  L.J. 

V, 

T^i^A  June  12,  14,  15,  17,  18,  1880.    Sir  F.  HerscheU,  8.O.,  and 


Dock  Go. 


J,  0.  Mathew,  for  the  plaintiffs. 


rJ^S^^^  WatJcin  Williams^  Q.C,  and  Pollard,  for  the  defendants. 

Q»  St  mj» 

The  arguments  are  sufiQdently  noticed  in  the  judgments  of  the 

Lords  Justices. 

Cur.  adv.  wU. 

Nov.  19,  1880.    The  following  judgments  were  delivered: — 

Brett,  L.J.  This  case  seems  to  me  to  be  one  of  unusual 
difScuIty.  The  solution  of  it  depends  so  entirely  upon  a  minute 
examination  of  the  legal  and  business  effect  of  each  step  in  the 
transactions  described  in  it  between  the  various  parties,  that  it 
seems  to  me  to  be  necessary  to  state  those  successive  steps  with 
considerable  particularity. 

The  sugar,  which  is  the  subject-matter  of  the  litigation,  was 

shipped  in  Jamaica  by  one  Elliott,  and  consigned  to  Messrs. 

•Cottam,  Morton,  &  Co.,  merchants  in  London,  as  owners.    The 

•captain  signed  three  copies  of  a  bill  of  lading  in  ordinary  form, 

•^dated  the  16th  of  April,  1878,  in  favour  of  Cottam,  Morton,  &  Go. 

or  their  assigns,  deliverable  on  payment  of  freight.    On  the  15th 

^f  May,  1878,  whilst  the  ship  was  at  sea,  Cottam,  Morton,  &  Co. 

obtained  an  advance  from  the  plaintiffs,  who  are  bankers  in 

London,  and  in  respect  of  such  advance  indorsed  one  copy  of  the 

set  of  the  bill  of  lading,  and  handed  it  to  the  plaintiffs  with  a 

letter  of  charge  in  the  following  form  :   '^  May  15th,  1878.    We 

beg  to  apply  for  an  advance  of  13,000Z.,  to  be  repaid  on  or  before 

the  15th  of  July,  1878,  on  bills  of  lading  in  schedule  over  leaf,  to 

be  lodged  with  you  as  collateral  security.    We  may,  with  your 

consent,  substitute  other  bills  of  lading  for  all  or  any  of  the  bills  of 

lading  now  lodged  by  us.    We  further  agree  that  the  total  of  onr 

indebtedness  to  you  in  respect  of  this  advance  and  any  other 

advances  from  you  to  us  on  bills  of  lading,  or  any  other  account, 

shall  be  regarded  as  collaterally  secured  by  all  bills  of  lading 

lodged  by  us  with  you  and  in  your  possession  from  time  to  time. 

(1)  6  a  B.  D.  129. 
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In  event  of  default  being  made  in  payment  of  this  or  any  other  1880 
advance  from  you  to  us  at  due  date,  or  in  other  case  of  need ,  you  q^ 
are  at  liberty  to  realize  all  the  produce  represented  by  the  bills  of  e^'^jji, 
lading  in  your  possession,'*  &c.  The  ship  arrived  on  the  27th  of  West  India 
May,  and  went  into  the  East  and  West  India  Docks,  belonging  to  -^- 
the  defendants,  the  dock  company.  Cottam,  Morton,  &  Co.  entered  q.  b.  d. 
the  goods  at  the  Custom  House  and  afterwards  perfected  such 
entry.  On  the  28th  of  May  the  captain,  with  the  knowledge  and 
at  the  request  of  Cottam,  Morton,  &  Co.,  landed  the  sugar  and 
deposited  it  with  the  defendants,  the  freight  not  being  paid.  The 
captain  landed  at  the  same  time  the  whole  of  his  cargo,  and 
destined  partly  for  other  people.  At  the  time  of  so  doing  the 
captain  lodged  with  the  defendants  a  copy  of  his  manifest,  the 
copy  being  made  by  entries  on  a  form  of  manifest  distributed  by 
the  defendants.  The  names  of  Cottam,  Morton,  &  Co.  and  others 
were  entered  in  the  manifest  as  '^consignees"  of  the  goods 
severally  consigned  to  them.  At  the  bottom  of  the  defendants' 
forms  of  manifest  there  was  a  printed  statement  as  follows :  '^  I 
declare  the  above  to  be  a  true  copy  of  the  manifest  of  the  cargo  of 
the  above  ship,  and  hereby  authorize  the  East  and  West  India 
Dock  Company  to  deliver  the  same  to  the  consignees  as  above,  or 
to  the  holders  of  the  bills  of  lading."  In  the  present  case  the 
words  ''to  the  consignees  as  above"  were  struck  out,  and  the 
captain  signed  the  order  as  an  authority  in  terms  "  to  deliver  the 
same  to  the  holders  of  the  bills  of  lading."  On  the  back  of  the 
form  of  manifest  was  a  memorandum  "  for  the  guidance  of  captains 
and  owners  of  all  vessels  entering  the  East  and  West  India  Docks 
to  discharge  their  cargoes  in  respect  to  making  their  reports  and 
completing  their  manifests."  "  The  report  of  the  ship  and  of  the 
cargo  must  be  made  at  the  Custom  House  within  twenty-four 
hours  after  her  arrival ;  and  two  true  copies  of  the  manifest  of  the 
cargo  must  be  delivered  into  the  general  office  of  the  East  and 
West  India  Dock  Company  at  the  dock  house,"  &c.  "  No  ships  can 
receive  their  rotation,  or  be  allowed  to  break  bulk,  until  their 
cargoes  are  duly  entered ;  and  such  cargoes  will  be  landed  in  due 
succession  according  to  the  strict  oitler  in  which  the  manifests  are 
delivered  at  the  general  office."  "  Care  must  be  taken  that  the 
names  or  firm  of  the  consignees  agree  with  the  bills  of  lading." 
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1880        ''Notice  to  detain  the  cargo  for  freight,  and  for  subsequently 

Qi^^       removing  the  stop,  should  be  given  on  the  printed  forms  which 

E   *'axd    ^^"^y  ^  obtained  at  the  general  oflBoe."  "  By  the  Act  25  &  26  Vict. 

Webt  India  c.  63,  s.  68,  &c.,  goods  landed  in  the  docks,  and  lodged  in  the 

*    custody  of  the  company,  are  subject  to  the  same  claim  for  freight 

q/b.  i).  ^^  ^^^^  goods  were  subject  and  liable  to  while  the  same  were 
on  board  the  vessel ;  and  upon  due  notice  in  that  behalf  being 
given  will  be  detained  accordiDgly."  *^  No  goods  can  be  stopped 
for  freight  after^tbe  documents  for  delivering  have  been  isstaed." 
Upon  the  landing  of  goods  in  their  docks  and  delivery  of  them 
into  their  custody,  the  defendants  were  in  the  habit  of  having  a 
copy  of  the  bill  of  lading  of  the  goods  entered  on  a  form  of  bill  of 
lading  of  their  own.  On  the  back  of  this  form  was  a  memorandum, 
'^  When  the  consignee  in  the  manifest  is  not  the  holder  of  the 
bill  of  lading,  or  the  goods  are  reported  as  consigned  to  order,  the 
bill  of  lading  must  be  produced  and  a  duplicate  or  true  copy 
thereof  deposited,  except  for  East  India  produce :  in  such  cases  the 
originals  only  can  be  accepted."  '^Particular  attention Js  neces- 
sary in  the  regularity  of  the  indorsements,  as  the  company's 
officers  cannot  pass  any  bill  of  lading  on  which  the  authority  of 
the  shipper  to  the  holder  is  not  deduced  by  a  complete  and 
accurate  chain  of  indorsement."  '*  In  all  cases  of  informality  in 
bills  of  lading,  from  want  of  indorsement,  &c.,  or  of  their  being 
lost,  application  must  be  made  to  the  Court  by  letter,  stating  the 
circumstances  and  inclosing  any  documents  which  will  shew  the 
title  to  the  goods ;  in  every  such  case  the  applicant  must  engage 
to  indemnify  the  company  by  bond  or  otherwise,  as  the  C!ourt 
may  direct." 

On  the  29th  of  May  the  captain  lodged  with  the  defendants  a 
stop  order  for  the  freight  pursuant  to  the  Act  25  &  26  Vict  c.  63, 
s.  68,  &c  ^^  I  hereby  give  you  notice  to  detain,  &c.,  the  goods, 
except  samples,  &c.,  until  the  freight,  &c.,  shall  be  paid,  &c.,  &c." 
In  the  present  case  Cottam,  Morton,  &  Go.  instead  of  filling  up  at 
the  time  of  the  landing  of  the  goods  as  above  described  a  bill  of 
lading  form  of  the  defendants,  so  as  to  make  it  a  copy  of  the  bill 
of  lading  of  the  sugar,  brought  on  the  31st  of  May,  and  handed  to 
the  defendants,  one  of  the  copies  of  the  bill  of  lading  of  the  sugar. 
Thereupon  the  defendants  made  an  entry  in  a  column  of  their 
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books  of  the  name  ''  Cottam,  Morton,  &  Co."  under  a  heading        1880 
"  Fropiietor  by  bill  of  lading  or  transfer  order.'*    The  copy  bill  of      glto 
lading  thus  handed  to  the  defendants  was  not  indorsed.    On  the    eabt'and 
7th  of  June,  upon  payment  of  the  freight  by  Cottam,  Morton,  &  Wist  India 

Co.,  the  stop  for  freight  was  taken  off  by  authority  of  the  captain's       

agents.  On  the  3rd  of  July,  Cottam,  Morton,  &  Co.  gave  a  Q.J5fi). 
delivery  order  of  the  sugar  to  Williams  &  Co.,  which  order  was  bi^u^^ 
on  presentation  to  the  defendants  accepted  by  them,  and  on  it 
they  afterwards  delivered  the  sugar  to  Williams  &  Co.  Cottam, 
Morton,  &  Co.  filed  their  petition  for  liquidation  on  the  15th  of 
Auguflt  The  plaintiffs  demanded  the  sugar  of  the  defendants, 
producing  to  them  the  indorsed  bill  of  lading ;  but  could  not 
obtain  delivery,  the  sugar  having  been  already  delivered  to 
Williams  &  Ca 

The  first  step  to  be  considered  is  the  advance  by  the  plaintiffs 
to  Cottam,  Morton,  &  Co.,  the  indorsement  in  respect  of  it  of  the 
bill  of  lading  by  Cottam,  Morton,  &  Co.,  and  the  signing  by  them 
and  acceptance  by  the  plaintiffs  of  the  accompanying  letter  of 
charge.  The  business  effect  was,  according  to  the  manifest  inten- 
tion of  the  parties,  as  it  appears  to  me,  to  give  to  the  bank,  until 
the  advance  should  be  repaid,  the  security  of  the  goods ;  but  in 
such  a  manner  as  that  the  borrowers  of  ,the  advance  might  in  the 
meantime  deal,  with  regard  to  the  goods,  to  a  certain  extent  as 
owners  of  them.  They  were  to  have  the  power  of  making  con- 
tracts as  to  their  ultimate  disposal ;  they  might  on  the  arrival  of 
the  ship,  80  far  as  the  plaintiffs  were  concerned,  select  the  wharf 
or  dock  in  which  the  goods  were  to  be  deposited  until  the  freight 
should  be  paid;  might  perfect  the  entry  at  the  custom  house; 
they  might  do  everything  with  regard  to  the  goods  which  an 
unshackled  owner  might  do  except  take  them  into  their  own 
possession  or  deliver  them  actually  into  the  possession  of  any 
other  persons  than  the  plaintiffs,  to  be  held  by  such  persons 
otherwise  than  subject  to  the  plaintiffs*  right  of  actual  possession 
immediately  the  freight  should  be  paid.  As  between  the  plaintiffs 
and  Cottam,  Morton,  &  Co.  the  freight  was  not  to  be  paid  by  the 
latter  until  they  had/edeemed  the  bill  of  lading  from  the  plaintiffs. 
I  think  this  is  so,  because  if  the  other  copies  of  the  bill  of  lading 
had  been  destroyed,  as  they  ought  to  have  been,  the  dock  company 
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1880       would  not  have  as  matter  of  fact  delivered  to  Cottam,  Morton, 

Qi^^jj       &  Co.  without  the  production  of  a  copy  of  the  bill  of  lading,  which 

«•         must  then  have  been  the  redeemed  one.  reindorsed  by  the  bank. 

East  and  •' 

West  India  Cottam,  Morton,  &  Co.  would  not  in  regular  course  hayo  deposited 

'     any  copy  of  the  bill  of  lading  with  the  dock  company ;  they 

Q'l^'h      ^^'^^^  ^^^  made  a  copy  of  the  bill  of  lading  on  a  form  of  the 

defendants.     The  power  left  to  Cottam,  Morton,  &  Co.  was» 

according  to  the  intention  of  the  parties,  not  a  power  to  act  as 

agents  for  the  plaintiffs ;  but  a  power  to  act  on  their  own  behalf 

in  respect  of  the  conditional  equitable  interest  in  the  goods  still 

left  by  the  agreement  in  them.    The  legal  effect  of  the  transaction, 

in  my  opinion,  was,  that  by  the  indorsement  of  the  bill  of  lading 

the  legal  property  in  the  sugar  was  transferred  to  the  plaintiffs, 

and  as  between  them  and  Cottam,  Morton,  &  Co.  a  legal  right  to 

the  immediate  actual  possession  of  the  sugar  by  the  plaintiffs  on 

the  arriyal  of  the  ship ;  but  by  the  letter  of  charge  there  was  left 

to  Cottam,  Morton,  &  Co.  an  equitable  right  to  resume  the  legal 

and  absolute  ownership  of  the  sugar  on  repayment  of  the  advance, 

and  an  equitable  right  that  the  plaintiffs  should  not  for  a  specified 

time  exercise  any  rights  of  ownership  over  the  sugar,  but  that 

Cottam,  Morton,  &  Co.  might  exercise  any  such  rights  which 

would  not  be  inconsistent  with  the  validity  of  the  plaintiffs' 

security.    The  relation  between  two  such  parties  was  likened  by 

Willes,  J.,  in  Meyerstein  v.  Barber  (1),  to  that  between  a  pledgor 

and  pledgee  of  goods,  where  the  goods  under  pledge  are  left  in  or 

given  into  the  actual  custody  of  the  pledgor  to  be  used  by  him, 

but  are  held  to  be  nevertheless  in  the  constructive  possession,  for 

the  purpose  of  the  validity  of  the  pledge,  of  the  pledgee,  inasmuch 

as  without  such  possession  there  could  be  no  valid  pledge,  which 

was  nevertheless  intended  to  be  valid.    I  think,  however,  that  he 

was  speaking  of  the  likeness  of  the  business  view  in  the  two  cases 

and  not  of  the  legal  view.    To  say  that  an  indorsement  of  a  bill 

of  lading  for  an  advance  is  only  a  pledge,  seems  to  me  to  be 

inconsistent  with  what  has  always  been  considered  to  be  the  result 

of  lAckharrow  v.  Mason  (2),  namely,  that  such  an  indorsement 

passes  the  legal  property.    It  is  suggested  that  the  indorsement 

of  a  bill  of  lading,  when  accompanied  by  such  a  letter  of  charge, 

(1)  Law  Rep.  2  C.  P.  33,  at  p.  51.  (C)  2  T.  R.  C3. 
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has  not  the  same  falness  of  effect  in  passing  the  property  as  if       isso 
there  were  no  such  letter  of  charge.    But,  upon  consideration,  I       ^^ 
am  of  opinion  that  an  indorsement  of  a  bill  of  lading  for  an    ^    ^• 
advance  does  by  the  mercantile  law  of  England  pass  absolutely  West  India 

the  legal  property  in  the  goods  to  the  indorsee,  and  a  consequent        * 

right  in  law  of  immediate  actual  possession  against  all  the  world,  ^j^^ 
except  some  one  who  may  have  an  independent  superior  legal  uglTTj 
right  of  temporary  possession.  The  right  of  the  borrower  of  an 
advance  on  an  indorsement  of  a  bill  of  lading  is,  in  my  opinion, 
an  equity  which  exists  only  between  him  and  the  lender.  I  think 
the  indorsement  of  a  bill  of  lading  for  an  advance  has  by  the  law 
merchant  the  same  effect  as  a  bill  of  sale  has  by  the  common  law 
to  pass  the  legal  property  in  goods,  and  in  either  case  an  equity 
may  be  reserved  which  is  still  an  equity  though  recognised  by 
the  common  law  courts.  The  plaintiffs,  therefore,  on  the  indorse- 
ment  of  the  bill  of  lading  to  them,  had  as  against  Cottam,  Morton, 
&  Cio.,  and  all  the  world,  the  legal  prqperty  in  the  sugar,  and  as 
against  Cottam,  Morton,  &  Co.,  and  all  the  world,  except  the  ship- 
owner, a  legal  right  at  common  law  to  immediate  actual  possession 
of  the  sugar  on  the  arrival  of  the  ship.  The  shipowner,  until  the 
freight  should  be  paid,  had  a  superior  legal  right  to  temporary 
possession,  but  on  payment  of  the  freight  the  legal  right  to  imme* 
diate  possession  would  be  in  the  plaintiffs,  and  in  them  alone. 
Cottam,  Morton,  &  Co.,  as  between  themselves  and  the. plaintiffs, 
had  an  equitable  right  to  deal  with  the  sugar,  as  if  they  were  still 
the  owners  of  it,  in  any  way  not  inconsistent  with  the  safety  of  it 
as  a  security  to  the  plaintiffs,  but  any  taking  or  giving  of  posses- 
sion by  them,  otherwise  than  as  subordinate  and  subject  to  the 
plaintiffs'  power  to  take  immediate  actual  possession,  would  be 
inconsistent  with  such  safety.  The  equity  existed  solely  as  between 
the  plaintiffs  and  Cottam,  Morton,  &  Co.  There  was  nothing  to 
raise  an  equity  between  the  plaintiffs  and  any  one  else.  As  regards 
all  other  people  the  sugar  was  absolutely  and  unconditionally,  in 
law  and, in  equity,  the  sugar  of  the  plaintiffs,  to  which,  on  payment 
of  the  freight,  unless  some  other  independent  right  should  have 
accrued,  they  would  have  a  right  of  immediate  actual  possession. 
No  dealing  between  Cottam,  Morton,  &  Co.  and  other,  persons 
unauthorized  by  the  plaintiffs  or  by  the  law,  could  affect  the 
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1880  plaintifis*  right  of  property  and  possession.  By  the  indoisement 
'  Qi^YH  of  the  bill  of  lading  the  plaintiffs,  as  it  seems  to  me,  acquired  also 
East  ASD  ^^^ther  legal  statatable  right,  and  incurred  a  corresponding  legal 
l^^lroiA  gtatutable  liability.  By  the  Bills  of  Lading  Act  (18  &  19  Vict 
m^L  '  c.  Ill),  68. 1,  2 :  "  Every  indorsee  of  a  bill  of  lading,  to  whom  the 
Q.  B.  B.  property  in  the  goods  therein  mentioned  shall  pass  upon  or  by 
reason  of  such  indorsement,  shall  have  transferred  to  and  vested 
in  him  all  rights  of  suit  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract-  contained  in  the  bill  of 
lading  had  been  made  with  himself."  **  Nothing  herein  contained 
shall  prejadice  or  affect  any  right  to  claim  freight  against  the 
original  shipper  or  owner,*'  &c.,  &c.  It  was  suggested  for  consider- 
ation that  this  statute  might  only  apply  where^  the  indorsement 
and  the  attendant  circumstances  passed  a  complete  clean  transfer 
untrammelled  by  any  limitation  either  at  law  or  in  equity.  But 
this  cannot  be  without  adding  words  to  the  enactment,  for  which 
there  appears  no  necessity.  If  in  the  case  supposed  it  is  assumed 
that  the  legal  property  in  the  goods  has  passed  upon  or  by  reason 
of  the  indorsement,  the  words  of  the  statute,  construed  in  their 
ordinary  sense,  are  satisfied,  and  then  the  enactment  in  its  ordi- 
nary sense  must  take  effects  If  it  be  true  to  say  that  the  property 
does  not  pass,  that  there  is  no  more  than  a  pledge  wherein  the 
property  does  not  pass,  then  I  think  the  .Bills  of  Lading  Act  does 
not  apply.  But  as  I  have  said,  I  am  of  opinion  that  the  property 
does  pass.  As  the  statute  is,  in  my  opinion,  applicable,  the 
rights  of  suit  under  the  contract  against  the  shipowner,  that  is, 
the  rights  to  performance  of  the  contract  by  the  shipowner  are 
transferred  to  the  indorsee.  K  it  were  not  for  the  subsequent  part 
of  the  enactment  (ie.  s.  2),  the  meaning  of  the  word  ^trans- 
ferred '*  would  be  that  all  rights  and  liabilities  under  the  contract 
would  arise  and  exist  between  the  shipowner  and  the  indorse^ 
and  would  cease  between  the  shipowner  and  the  indorser,  if  he 
was  the  original  shipper  or  owner*  All  such  rights  and  liabilities 
are  so  ''  transferred,"  that  is  to  say,  so  arise  and  so  cease,  except 
such  as  are  reserved  by  the  proviso  in  s.  2.  No  right  is  reserved 
to  the  original  owner  or  shipper  except  the  right  to  stop  in 
transitu.  Therefore  by  virtue  of  the  statute  the  original  owner 
or  shipper  has  lost  all  accruing  claims  and  right  to  performance 
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under  the  contract''  against  the  shipowner,  and  all  such  claims        1880 
and  rights  are  transferred  to  the  indorsee*    By  the  indorsement,       Qvn 
therefore,  Gottam,  Morton,  &  Co.  lost  all  rights  to  insist  on  any    ^^'^^^ 
perfonnanoe  by  the  shipowner  of  the  bill  of  lading  contract,  aad  ^^'^  i^^i^a 

each  rights,  as  against  the  shipowner,  were  transferred  to  the  plain-        

tifis  accompanied  by  liabilitie&    As  between  the  plaintiffs  and     q.  ^,  ^^ 
the  shipowner,  the  latter  retained  his  lien  upon  their  goods  for  his     Bi^tTLj. 
freight,  bat  was  bonnd  to  them  on  payment  of  his  freight  to  folfil 
the  bill  of  lading  obligations  as  to  the  delivery  of  the  goods,  that 
is,  as  it  seems  to  me,  to  deliver,  unless  something  intervened  to 
relieve  them,  to  the  plaintiffs  or  their  assigns. 

The  next  step  in  the  transactions,  which  was  discussed,  was  the 
entry  at  the  custom  house.  That  was  conducted  by  Cottam, 
Morton,  &  Co.  They  might  properly  do  so,  so  far  as  the  Customs 
Statutes  were  coDcemed,  as  original  consignees  or  importers, 
although  they  had,  subsequently  to  the  shipment,  indorsed  the 
bill  of  lading.  Such  being  the  law,  no  one  could  properly  be 
misled  from  the  fact  of  their  so  doing  into  a  belief  that  they  had 
not  indorsed  the  bill  of  lading  for  an  advance.  It  follows  that 
the  tact  of  their  conducting  the  customs  entry  had  no  legal  effect 
on  the  plaintiffs'  rights,  if  any,  against  either  the  shipowner  or  the 
defendants. 

The  next  step,  therefore,  to  be  examined  is  the  deposit  of  the 
sugar  for  custody  with  the  defendants,  accompanied  by  a  stop 
order  for  freight  given  by  the  captain*  Assuming  even  that  the 
deposit  with  the  defendants  was  a  deposit  in  fact  accepted  by 
them  at  the  request  of  Cottam,  Morton,  &  Co.,  and  not  by  the 
sole  order  of  the  captain,  the  question  is  what  was  the  legal  effect 
of  the  whole  of  that  step  of  the  transaction.  If  the  delivery  by 
the  captain  to  the  defendants  was  equivalent  to  a  delivery  to 
Cottam,  Morton,  &  Co.,  the  captain  thereby  lost  his  lien  for 
freight ;  yet  if  the  delivery  to  the  defendants  was  a  delivery  to 
them  as  agents  of  Cottam,  Morton,  &  Co.,  it  was  equivalent  to  a 
delivery  to  Cottam,  Morton,  &  Co. ;  if  the  defendants  accepted 
the  goods  simply  as  agents  for  Cottam,  Morton,  &  Co.,  they  could 
only  have  a  right  of  action  for  rent  against  Cottam,  Morton, 
&  Co.,  and  could  have  no  right  to  hold  the  plaintiffs'  property  as 
by  virtue  of  a  lien  for  rent  available  against  the  plaintiffs.    It  is 
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1880       obviouBy  as  it'seems  to  me,  from  these  considerations,  as  also  even 

qlyn       more  clearly  from  the  references  in  terms  to  the  Merchant  Shipping 

.,    *'         Act  Amendment  Act  which  are  contained  in  all  the  docaments 

liiAST  AUD  ^ 

West  India  as  to  the  reception  of  the  sugar  by  the  defendants,  and  the  stop 
—  '  for  freight  by  the  captain,  that  all  the  three  parties,  the  merchants, 
Q?KI).  ^^^  captain,  and  the  dock  company,  were  dealing  with  the  sugar 
not  under  contracts  expressed  or  to  be  implied,  but  solely  under 
and  subject  to  the  enactments  contained  in  the  statute,  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict, 
c.  63),  ss.  66—77.  It  follows  that  the  legal  rights  and  liabili- 
ties of  each  were  those  enacted  by  the  statute,  and  depend, 
as  to  their  effect,  upon  the  true  legal  construction  of  the  statute. 
The  statute  does  not  deal  with  the  case  of  a  delivery  of  goods  to 
a  person  ready  to  take  delivery  after  paying  freight.  It  deals 
with  the  case  of  no  such  person  beu\g  ready  to  take  deliyery. 
If  the  goods  are  landed  and  deposited  under  the  statute,  they 
are  assumed  by  it  to  be  so  landed  and  deposited  by  the  captain. 
^  Where,"  says  s.  67,  ''  the  owner  of  any  goods  imported  in  any 
ship  "  (owner  being  said  by  the  interpretation  clause  to  include 
every  person  who  is  for  the  time  being  entitled  either  as 
owner  or  agent  for  the  owner,  to  the  possession  of  the  goods) — 
'<  where  the  owner  fedls  to  make  entry  thereof  or,  having  made 
entry  thereof,  to  land  the  same,  or  take  deliyery  thereof,  Ac, 
the  shipowner  may  make  entry  of  and  land  and  unship  the 
said  goods  at  the  times,  in  the  manner,  and  subject  to  the  con- 
ditions following."  A  landing  under  this  section  is  therefore 
a  landing  by  the  shipowner.  The  place  in  or  on  to  which,  if 
he  lands,  he  must  deposit  the  goods  is  then  stated.  ^^  The  ship- 
owner in  landing  goods  by  virtue  of  this  enactment  shall  place 
them  in  or  on  some  wharf  or  warehouse."  **  If  at  the  time  when 
any  goods  are  landed  from  any  ship,  and  placed  in  the  custody  of 
any  person,  as  a  wharf  or  warehouse  owner,"  which  is  a  landing 
under  the  statute,  and  therefore  is  a  landing  by  the  shipowner, 
**  the  shipowner  gives  to  the  wharf  or  warehouse  owner  notice  in 
writing  that  the  goods  are  to  remain  subject  to  a  lien  for  freight, 
or  other  charges  payable  to  the  shipowner,  &c.,  the  goods  so 
landed  shall,  in  the  hands  of  the  wharf  or  warehouse  owner,  con- 
tinue liable  to  the  same  lien,  if  any,  for  such  charges  as  they  were 
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subject  to  before  the  landing  thereof."  And  then  the  section  deals  isso 
with  the  ohIigatLon  or  duty  of  the  wharfinger :  "  And  the  wharf  q^ 
or  warehouse  owner,  receiving  such  goods/'  that  is,  receiving  under  ^  ^* 
the  statute,  **  shall  retain  them  until  the  lien  is  discharged,  &c.,''  West  India 
s.  68.  *'  If  the  lien  is  not  discharged,  &c.,  the  wharf  or  ware-  ... 
bouse  owner  may,  and  if  required,  &c.,  shall,  sell  the  said  goods,  ^b^d 
&C.,"  8.  73.  ^'  In  every  case  of  any  such  sale,  the  wharf  or  ware- 
house owner  shall  apply  the  moneys  received  from  the  sale  as 
follows :  1.  in  payment  of  duties ;  2.  of  expenses  of  sale ;  3.  of 
rent,  rates,  and  charges  due  to  the  wharf  or  warehouse  owner 
in  respect  of  the  said  goods ;  4,  of  the  amount  claimed  as  due 
for  freight ;  and  the  surplus  shall  be  paid  to  ^^  the  owner  of  the 
goods,"  s.  75.  '^  Whenever  goods  are  placed  in  the  custody  of  a 
wharf  or«warehouse  owner  under  the  authority  of  this  Act,  the 
said  wharf  or  warehouse  owner  shall  be  entitled  to  rent  in  respect 
of  the  same,  and  shall  also  have  power  from  time  to  time,  at  the 
expense  of  the  owner  of  the  goods,  to  do  all  such  reasonable  acts 
as  in  the  judgment  of  the  said  wharf  or  warehouse  owner  are 
necessary  for  the  proper  custody  and  preservation  of  the  said 
goods,  and  shall  have  a  lien  on  the  said  goods  for  the  said  rent 
and  expenses,"  s.  76.  Now  the  person  who  is  assumed  to  deliver 
the  goods  to  the  wharfinger  or  warehouseman,  when  they  are 
treated  as  delivered  under  this  statute,  is  the  shipowner ;  if  there 
were  any  contxact  with  the  wharfinger  or  warehouseman  outside 
the  statute,  it  must  then  be  between  him  and  the  shipowner. 
There  is  no  express  contract  by  the  shipowner  to  be  liable 
to  an  action  for  rent  or  charges;  can  it  be  implied  that  the 
captain  who  intends  to  sail  away  intends  to  bind  himself  or  his 
owners  to  a  contract  ?  or  that  the  wharfinger,  who  knows  the  rights 
given  to  himself  by  the  statute,  and  that  the  captain  intends  to 
sail  away,  has  a  right  to  suppose  or  does  suppose  that  the  captain 
is  intending  to  bind  himself  or  his  owners  to  a  contract  ?  The 
statute  imposes  in  terms  no  contract,  but  it  gives  certain  rights  by 
way  of  remuneration  to  the  wharfinger  or  warehouseman. 

These  rights  being  so  given,  there  seems  nothing  from  which  a 
contract  giving  any  other  rights  can  be  inferred  to  be  given  by 
the  statute.  There  is  no  contract,  therefore,  with  the  shipowner. 
None  is  given  by  the  statute  with  the  original  consignee  of  the 
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1880       goods,  or  with  the  real  owner  of  the  goods.    There  is  nothing  from 

Qi^yjj       which  any  contract^  giving  a  right  to  sue  for  rent  or  charges,  can 

^    ^'         be  inferred  with  either  of  them.     There  is,  therefore,  no  snch 

East  AND  '  ' 

West  India  contract.    There  is  no  contract  with  any  one.    The  remedies  of 

'    the  warehouseman  or  wharfinger  are  the  power  of  sale  [and  the 

Q?B.  i^.     ^^^  given  by  the  statute.    Both  of  these  take  effect  upon  the 

BretTiLr     g^^^  f  ^^t  is  to  say,  both  are  effective  only  against  him  to 

whom  the  goods  belong,  that  is  to  say,  against  the  real  owner  of 

the  goods  at  the  time  of  the  sale.    There  is  no  specific  statement 

* 

in  the  statute  as  to  the  person  for  whom  the  wharfinger  or 
warehouseman  is  to  hold  the  goods  at  the  moment  the  stop  for 
freight  is  taken  off;  no  specific  enactment  as  to  the  person  to 
whom  he  is  to  deliver  the  goods.  If  he  sells,  the  person  for 
whom  he  is  to  hold  the  surplus  is  ^'  the  owner  of  the  goods,"  s.  75. 
That  must  be  the  person  whose  property  is  sold,  that  is,  the  real 
owner  at  the  time  of  the  sale.  It  follows,  as  it  seems  to  me,  that 
by  the  only  reasonable  intendment  which  can  be  made  (and  an 
intendment  must  be  made)  the  wharfinger  or  warehouseman,  by 
virtue  of  the  statute,  holds  from  the  time  the  stop  for  freight  is 
taken  off  for,  and  is  then  and  afterwards  bound  to  deliver  to,  the 
real  owner  of  the  goods.  If  it  is  held  that  he  may  deliver  to 
any  one  else,  he  may  have  the  captain's  lien  and  his  own  paid  off 
by  the  owner  of  the  goods,  against  whose  interest  such  lien  is 
alone  effective,  and  may,  nevertheless,  delivBr  the  goods  to  the 
person  who  is  no  longer  owner.  If  the  wharfinger  or  warehouseman 
thus  holds,  as  I  think  he  does,  under  the  statute  and  according  to 
its  enactments,  he  is  not  in  the  same  position  as  the  shipowner 
was  whilst  the  goods  were  on  board.  He  has  different  rights  and 
different  liabilities.  He  is  not  the  mere  agent  of  the  shipowner. 
There  is  nothing  that  I  can  see  in  the  statute,  which  would  authorize 
him  to  give  back  the  goods  to  the  shipowner.  There  is  nothing 
which  would  make  the  shipowner  liable  for  any  acts  of  the 
wharfinger  or  warehouseman.  The  shipowner  has  no  longer  chaige 
or  power  or  liabilities  with  regard  to  the  goods.  He  has  only  hiB 
right  of  lien  for  freight  The  relation  of  the  wharfinger  or 
warehouseman  to  the  goods  is  a  statutory  relation,  with  statutory 
rights  and  liabilities  attaching  to  him  and  to  him  ^alone.  The 
statute  does  not  give  any  rights  to  the  shipowner,  except  the 
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right  of  lien  after  he  has  landed  and  deliyered  the  goods.    It       I88O 
imposes  no  liability  on  the  shipowner.    There  is  nothing  affecting       Gltk 
the  plaintifb*  rights  other  than  the  effect  prodaced  on  them  by    east'and 
the  statute.  The  only  way,  in  which  they  could  have  been  affected  ^^  i»P^ 

by  the  statute,  would  have  been  that  their  goods  might  have  been       

detained  or  sold  for  the  freight  and  charges.  They  were  not  q.  b.  d. 
detained  or  sold  for  either,  but  were  sold  and  given  up  in  a  way  BnttiLj.' 
not  authorized  by  the  statutes.  If  I  am  right  in  saying  that  the 
wharfinger  or  warehouseman  is  not  identified  with  the  shipowner, 
the  question  raised  as  to  the  right  of  the  shipowner  to  deliver  to 
the  person  first  presenting  to  him  a  copy  of  the  bill  of  lading  does 
not  arise.  The  Bills  of  Lading  Act  does  not  transfer  the  rights 
and  liabilities  of  the  contract  in  the  bill  of  lading  from  the  original 
shipper  to  the  indorsee,  so  that  they  should  arise  between  him  and 
the  wharfinger  or  warehouseman,  but  only  so  that  they  should 
arise  between  him  and  the  shipowner.  But  if  the  defendants 
could  rely  upon  the  rights  given  to  the  shipowner  as  against  the 
indorsee  of  the  bill  of  lading  by  the  transfer  of  the  bill  of  lading 
contract^  I  do  not  think  that  the  shipowner  would  have  been 
excused  as  against  the  plaintiffs  for  a  delivery  to  the  order  of 
Cottam,  Morton,  &  Go.  upon  the  production  of  the  copy  of  the 
bill  of  lading  held  by  them,  after  they  had  effectively  and  validly 
indorsed  the  whole  bill  of  lading  by  indorsing  a  copy  of  it  to  the 
plaintiffs  for  value.  It  cannot,  I  think,  be  fairly  said  that  the 
plaintiffs  were  guilty  of  laches  in  not  obtaining  possession  of  all 
three  copies  of  the  bill  of  lading.  All  the  Courts  so  stated  in 
Meyentein  v.  Barber.  (1)  And  every  one  conversant  with  business 
knows  that  no  such  thing  is  evbr  done*  But  it  is  said  that  the 
captain  has  the  rights  by  virtue  of  the  words  in  the  bill  of  lading, 
*'the  one  of  which  being  accomplished,  the  others  to  stand  void." 
Can  it  be  maintained  that  the  meaning  of  these  words  is  to  impose 
a  duty,  or  to  give  a  right  to  the  captain,  under  all  drcumstances, 
to  deliver  to  the  person  who  first  presents  to  him  a  copy  of  the  bill 
of  lading  ?  If  so,  he  may,  or,  as  they  are  part  of  the  contract, 
must,  so  do,  although  the  real  indorsee  is  present  and  satisfies 
the  shipowner  that  he  is  the  real  indorsee.  Yet  that  was  not 
contended ;  nor  could  it,  in  my  opinion,  be  reasonably  contended, 

,  (1)  Law  Bep.  4  H.  L.  817. 
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1S80        If  SO,  although  the  captain  is  informed  by  his  owner  and  by  the 

Glyn       real  indorsee,  and  by  the  indorser,  during  the  voyage  that  the 

Eaot'and     ^^^^  ^^  lading  has  been  indorsed  for  value,  and  that  his  contract 

West  India  liability  to  deliver  to  the  assigns  of  the  indorser  has  thereby,  by 

virtue  of  the  Bills  of  Lading  Act,  become  a  contract  liability  with 

Q;  k  i>.     the  indorsee  to  deliver  to  him  or  to  his  assigns,  he  may  fulfil  that 
Bretiulj.     contract  with  the  indorsee  by  delivering  the  goods  to  a  person 
who  is  not  the  assignee  of  the  indorsee,  nor  even  the  legal  assignee 
of  the  indorser. 

The  known  practice  of  merchants  to  accept  an  indorsement  of 
one  copy  of  the  bill  of  lading  without  requiring  delivery  of  the 
other  copies,  is  inconsistent  with  this  view.  If  the  indorsement  of 
the  first  copy  indorsed  is  made  whilst  the  ship  is  at  sea,  and  made 
for  payment  of  a  price  or  an  advance,  the  copy  remaining  with 
the  captain  or  purser  cannot  in  fact  be  then  delivered  up,  and  the 
indorsement  of  the  copy  to  hand,  if  the  contention  be  valid,  would 
be,  as  it  seems  to  me,  an  idle  security.  The  meaning  of  the 
words  cited  from  the  bill  of  lading,  must,  I  think,  be,  *'  the  one  of 
which  bills  being  rightly  accomplished,  the  others  to  stand  void." 
A  wrongful  delivery  to  one  of  the  copies  of  the  bill  cannot  be  an 
accomplishment  of  it  intended  by  the  contract,  and  is  not  there- 
fore an  accomplishment  within  the  contract.  This  is  contrary  to 
the  dictum  of  Dr.  Lnshington  in  the  case  of  The  Tigress,  (I)  I 
must  respectfully  differ  from  that  dictum;  it  was  not  necessary 
for  Dr.  Lnshington  carefully  to  consider  the  words.  Neither  was 
it  for  Lord  Loughborongh  in  LieJAanrow  v.  Mason,  (2)  In  both 
cases  the  observations  are  mere  passing  observations.  I  think  the 
observation  of  Lord  Westbury  was  merely  by  way  of  caution.  The 
decision  in  H.  Blackstone,  if  it  means  that  the  captain  has  a  way- 
ward choice,  cannot,  I  think,  be  held  to  be  even  reasonable.  I 
am  therefore  of  opinion  that  the  delivery  of  the  sugar  by  the 
defendants  to  Williams  &  Co.  was  a  wrongful  delivery  as  against 
the  plaintiffs,  who  were  the  owners  of  the  sugar,  and  who  were 
entitled  to  immediate  possession  of  it  from  the  defendants.  There 
was  a  misdelivery  by  the  defendants  of  the  plaintiffs'  property  with 
intent  to  deal  with  the  property.  I  do  not  think  that  the  diffi- 
culties arising  in  the  case  of  HoUins  v.  Fowler  (3)  exist  in  thb 

(1)  Brown.  &  Lush.  38.      •  (2)  1  H.  Bl.  357.        (3)  Law  Rep.  7  H.  L.  757. 
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€ase.    In  this  case  the  defendants  delivered  the  goods  to  Williams        18S0 
&  Co.  as  the  property  of  Williams  &  Co.,  intending  to  pass  the       gltn 
property  to  Williams  &  Co.,  when  they  were  bound  to  hold  them    ej^'^^j^ 
for,  and  deliver  them  to,  the  plaintiffs  alone.    By  the  notices  West  Ihdia 
contained  in  their  own  habitual  documents,  which  I  have  set  out       — 
in  the  beginning  of  this  judgment,  it  is  shewn  clearly,  as  it  seems     q.  b.  D. 
to  me,  that  they  undertook  to  consider  and  deal  with  the  ques-     BnvLhj. 
tion  of  the  right  of  property  in  the  person,  who  should  demand 
delivery  of  goods  placed  in  their  custody  under  the  statute. 
They  assumed  to  deal  with  the  delivery  according  to  the  right  of 
property. 

To  sum  up,  then,  the  reasons  upon  which  my  opinion  is  founded, 
they  are  that  Cottam,  Morton,  &  Co.  by  indorsing  the  bill  of 
lading  passed  the  legal  property  in  the  sugar  to  the  plaintiffs, 
reserving  to  themselves  nothing  but  an  equity  of  redemption; 
that  upon  such  an  indorsement  so  passing  the  legal  property,  the 
Bills  of  Lading  Act  transferred  the  contract  between  the  shipowner 
and  Cottam,  Morton,  &  Co.  into  a  contract  between  the  shipowner 
and  the  plaintiffs;  that  consequently  the  plaintiffs  were  in  law 
absolute  owners  of  the  sugar,  with  a  contract  from  the  shipowner 
to  deliver  to  them  upon  payment  of  freight  The  shipowner  was 
bound  by  contract  to  deliver  to  the  plaintiffs ;  but  with  a  right  by 
statute  to  land  the  sugar  according  to  the  terms  of  the  statute  to 
a  dock  company,  if  the  freight  was  not  paid  on  arrival.  The 
shipowner  did  hand  the  plaintiffs*  sugar  to  the  defendants.  He 
banded  it  under  and  according  to  the  statute.  The  defendants 
accepted  the  sugar,  the  plaintiffs'  sugar,  under  and  according  to 
the  statute.  There  was  no  contract  between  the  defendants  and 
the  plaintiffs,  or  between  the  defendants  and  the  shipowner,  or 
between  the  defendants  and  Cottam,  Morton,  &  Ca  The  defend- 
ants were  bound  by  a  statutory  duty  to  hold  the  sugar  until  the 
freight  was  paid,  and  when  it  was  paid,  to  hold  it  for  and  deliver 
it  to  the  plaintiffs,  the  holders  of  the  bill  of  lading.  The  defend- 
ants, contrary  to  such  duty,  and  therefore  wrongfully,  delivered 
the  plaintiffs'  sugar  to  Williams  &  Co. ;  that  is  a  conversion.  If 
the  defendants  could  be  held  to  be  in  the  same  position  as  the 
shipowner,  a  similar  delivery  by  the  shipowner  would  have  been 
a  conversion. 

VouYL  2M  8 
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1880  I  am  of  opinion,  for  these  reasons,  that  the  judgment  of  Field,  J., 

Gltn       should  be  affirmed. 

West  JxmA  Bbamwell,  L.J.  (1)  This  case  is,  I  think,  one  of  very  great 
Dock  Co.  difficulty — a  difficulty  arising  from  there  being  an  unreality  in 
(0.  A.)  the  delivery  of  the  goods  in  question  to  the  plaintiffs,  that  delivery 
being  symbolical ;  an  unreality  in  the  alleged  cause  of  action,  viz., 
a  conversion  of  those  goods  to  the  use  of  the  defendants,  ivhich, 
as  a  matter  of  actual  fact,  is  untrue ;  from  the  unusual  facts  of  the 
case ;  and,  as  far  as  I  am  concerned,  from  a  want  of  an  intimate  and 
familiar  acquaintance  with  the  practice  of  merchants,  bankers, 
shipowners,  and  warehousemen,  the  customs^  and  other  matters 
which  have  to  be  considered.  It  is  not  necessary  for  me  to  state 
the  facts ;  my  Brother  Brett  has  favoured  me  with  his  judgment, 
where  they  are,  as  I  think,  correctly  stated,  save  that  with 
submission  I  cannot  quite  appreciate  them  as  he  does.  I  do  not 
think  that  the  property  in  the  sugars  was  passed  to  the  plaintiffs 
with  an  equity  of  redemption,  or  some  other  equity,  in  Cottam  & 
Co.  I  think  that  what  took  place  was  a  pledge  at  common  law, 
with  a  right  in  the  plaintiffs  to  sell  in  certain  events,  and  with  a 
common  law  right  to  redeem  in  Cottam  &  Co.  I  think  if  there 
had  been,  instead  of  a  symbolical,  an  actual  delivery  of  goods  from 
Cottam  &  Co.  to  the  plaintiffs  on  the  same  terms,  as  for  instance, 
of  a  case  of  diamonds,  that  the  general  property  would  not  have 
been  transferred,  but  would  have  remained  in  Cottam  &  Co.,  the 
plaintiffs  having  only  a  special  property  and  right  of  possession. 
I  cannot  think  that  any  action  could  have  been  maintained  against 
them  under  the  Bills  of  Lading  Act  for  the  freight,  nor  any  action 
by  the  dock  company  for  warehouse  rent,  or  charges,  or  otherwise, 
supposing  such  action  would  lie  against  some  one;  they  did, 
however,  by  the  handing  over  to  them  of  the  bill  of  lading  in- 
dorsed under  the  agreement,  acquire  a  special  property  and  right  of 
possession.  And  I  cannot  doubt  that  as  against  an  actual  wrongdoer 
and  against  any  person  who  had  actually  converted  the  sugars  to 
his  ovm  use,  as  by  its  consumption  or  sale,  or  dealt  with  them 
under  a  claim  of  title,  they  might  have  maintained  an  action  such 
as  the  present :  as  they  would  have  been  able  to  do,  if  the  supposed 

(1)  This  jadgment  was  read  by  Baggallay,  L.J.    . 
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case  of  diamonds  had  been  taken  from  them  and  delivered  to  a '      1880 

person,  who  sold  them  or  nsed  them,  and  would  not  give  them  np.       gltn 

Why,  then,  is  not  this  action  maintainable  ?  The  plaintiffs  have  a    east  and 

special  property,  and  the  defendants  have  disposed  of  the  goods  in  West  India 

a  way  they  had  no  right  to  do.    My  difficulty  is  to  see  that  the       — 

plaintiffs  have  made  out  the  latter  part  of  the  proposition.   It  must     cl  b.  d. 

be  remembered  that  this  is  an  action  for  conversion.  If  the  defend-  snunweu  l  j. 

ants  have  disposed, of  them  according  to  the  terms  on  which  they 

received  them,  having  no  notice  of  any  claim,  title,  or  right,  other 

than  that  of  the  person  from  whom  they  received  them,  it  is  clear 

that  they  have  not  converted  them  to  their  own  use,  that  they  are 

not  guilty  of  a  conversioD,  indeed  have  done  nothing  wrong.    K 

a  man  steals  a  chattel  and  takes  it  to  a  carrier  to  be  carried  to  A., 

and  there  delivered  to  X.,  and  the  carrier  takes,  carries,  and 

delivers  the  chattel  accordingly,  it  is  clear  and  settled  law  that  he 

would  not  be  guilty  of  a   conversion.    The  case  more  like  the- 

present  would  be  where  the  chattel  was  taken  by  mistake  and 

handed  to  the  carrier,  and  then  carried  and  delivered  by  him.    Iih 

that  case  clearly  the  carrier  would  not  be  liable  to  the  true  owner.. 

Have  the  defendants  done  anything  more  than  the  equivalent  of 

this?     This  involves  an  examination  as  to  who  it  was  from 

whom  they  received  the  goods,  and  on  what  terms  did  they^ 

receive  them.    In  my  opinion,  in  such  cases  as  these  as  a  rule,. 

where  there  are  no  special  circumstemces,  a  warehouseman  receives 

the  goods  from  the  ship  or  ship's  captain  on  the  terms  of  holding 

them  for  the  ship  till  the  freight  is  paid,  and  then  and  thenceforth 

of  holding  them  to  deliver  to  such  person  as  the  shipowner  or 

captain  would  have  been  justified  in  delivering  them  to  under  the 

bill  of  lading.    This  is  Mr.  Justice  Willes's  opinion  in  Meyerst&in 

V,  Barber,  (1)     This,  however,  is  subject  to  further  consideration 

arising  out  of  the  particular  facts  of  this  case,  to  which  I  shall 

afterwards  call  attention.    I  think  these  are  the  general  terms,  on 

which  such  warehousemen  as  the  defendants  receive  goods  with  a 

stop  for  freight ;  and  with  submission  I  think  nothing  turns  on 

any  statute,  private  or  public.  This  alsp  seems  to  be  the  opinion  of 

Mr.  Justice  Willes  in  Meyer  stein  v.  Barber,  (1)  I  think  the  question 

is  the  same  as  it  would  be  if  the  goods  had  been  warehoused  in 

(1)  Law  Bep.  2  C.  P.  38. 

2  M  2  2 
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1880        the  private  warehouse  of  the  shipowner,  or  of  any  other  ware- 

Gltk  ~~  housemen  where,  consistently  with  castoras'  laws  and  regulations. 

East  AND    ^^^^  could  have  been  warehoused ;  or  if  they  had  been  left  on  the 

West  India  quay  where  the  ship  discharged,  but  in  the  custody  of  some  one 

—   *     who  was  not  to  give  them  up  till  the  freight  was  paid.    I  cannot 

Q.  B^  V.     think  that  the  duty  and  right  of  the  shipowner  were  other  and 

different  because  he  discharged  his  cargo  instead  of  keeping  it  on 

board,  and  I  cannot  think  that  the  warehouseman  undertakes  a 

different  duty  to  that  of  the  shipowner.    I  set  no  value  on  the 

captain's  having  struck  out  from  the  manifest  the  word  ^  consignee.** 

For  '^ deliver  to  the  consignee  or  holder  of  the  bill  of  lading*' 

is  the  same  as  '^  deliver  to  the  holder  of  the  bill  of  lading."    For 

**  deliver  to  the  consignee  "  means  "  deliver  to  him  if  he  is  holder 

of  the  bill  of  lading."    Of  course  some  light  is  thrown  on  the 

matter  by  the  terms  of  the  various  statutes  as  shewing  what  are 

ihe  mercantile  usage  and  practice,  but  I  cannot  think  that  the 

HUise  is  governed  by  them. 

Then  would  the  captain  of  the  ship  have  been  justified  in 

^delivering  these  goods  to  Cottam  &  Co.  on  production  of  their  bill 

of  lading  and,  tender  of  the  freight?    I  cannot  bring  myself  to 

say  he  would  not.   I  think  if  that  is  to  be  said,  it  should  be  by  the 

ultimate  Court  of  Appeal.    Nearly  a  century  and  a  half  ago  it 

was  held  in  a  much  stronger  case^  viz.,  when  the  captain  had 

notice  of  the  true  title,  that  he  was  justified  in  preferring  the 

vfaolder  of  one  bill  of  lading  to  the  holder  of  another  really  entitled. 

That  decision  was  approved  in  Lickbarroto  v.  Mason  (1),  and  by 

Dr.  Lushington  in  The  Tigress.  (2)    It  was  not  disapproved  in 

Meyerstein  v.  Barber  (S),  and  it  is  the  undoubted  practice  to 

deliver  without  inquiry  to  any  one  who  produces  a  bill  of  lading. 

Then  there  are  the  words  of  the  bill  of  lading, "  one  of  which 

being  accomplished  the.  other  two  to  stand  void."    It  struck  me 

in  the  argument  of  the  case  that  the  terms  of  the  bill  of  lading 

were  against  this  contention.    Because  the  bill  of  lading  says  the 

goods  are  to  be  delivered  to  A.,  or  order,  or  assignees,  in  this  case 

to  Cottam  &  Co.  or  assignees,  and  that  ought  to  be  read  to 

Cottam  &  Co.,  or  if  they  assign  to  their  assignees,  and  that  the 

(1)  1  H.  Bl.  357.  (2)  Brown  &  Lash,  38. 

(3)  Law  Bep.  4  H.  L.  317. 
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meaning  of  ''one  being  accomplifihed  "  is,  as  my  Brother  Brett       uso 
puts  it,  "one  being  rightly  accomplished,  the  other  two  to  stand       gltn 
void."    I  will  not  say  that  is  not  a  possible  meaning.    The  bill  of    e^'^^pj, 
lading  coald  not  mean,  "to  be  delivered  to  them  though  they  West  India 

have  assigned,  or  to  their  assigns,  whichever  present  the  bill  of        

lading."  Another  argument  occurred  to  me,  viz.,  suppose  a  bill  ^  3^  0^ 
of  lading  was  indorsed  and  stolen,  would  a  delivery  to  the  thief,  BranweiT l.j 
the  bearer,  be  a  good  delivery — if  not  why  was  this  ?  If  a  carrier 
received  goods  to  carry  to  A.  and  hold  till  called  for  by  X.,  and 
T.  came  and  represented  himself  to  be  X.,  a  delivery  to  Y.  would 
be  a  misdelivery  and  a  conversion  according  to  the  authorities. 
If  so,  why  was  not  this  ?  An  answer  given  in,  that  in  the  case 
supposed  the  thief  would  not  be  the  lawful  holder  of  the  bill  of 
lading,  and  Y.  would  be  committing  a  fraud  and  a  crime,  viz., 
obtaining  goods  under  false  pretences,  whereas  here  Messrs. 
Gottam  &  Co.  have  lawful  possession  of  them.  I  may  observe, 
however,  that  Y.  in  the  case  put  is  not  necessarily  guilty  of  a 
crime :  he  may  bona  fide  believe  that  the  goods  were  for  him,  that 
he  is  entitled  to  represent  X.  Still  he  would  be  a  tortious  holder 
of  the  bill  of  lading,  which  Cottam  was  not  I  confess  to  being 
much  embarrassed  by.theae  arguments  pro  and  con.  Looking,  as 
I  do,  on  the  bill  of  lading  as  a  mere  receipt  for  the  goods,  I  should 
construe  it  as  my  Brother  Brett  does.  But  whatever  their  weight, 
there  are  the  authorities  to  which  I  have  referred,  and  there  is 
the  undoubted  practice  I  have  mentioned  of  delivering  the  goods 
to  him  who  presents  a  bill  of  lading,  and  there  is  the  possibility 
expressed  in  Meyerstein  v.  Barber  (1)  that  the  captain  might  not  be 
liable  in  respect  of  a  delivery  under  such  circumstances.  If  liable 
on  his  contract  to  carry  and  to  deliver  to  the  consignee  or  his 
assignee,  he  would  be  liable  as  on  a  conversion.  He  is  indeed 
endeavouring  to  perform  his  contract,  but  so  is  a  carrier  who 
delivers  to  Y.  believing  him  to  be  X,  to  whom  he  was  to  deliver. 
I  may  notice  that  in  the  case  before  Lee,  G.J.,  the  action  was  in 
detinue  against  the  captain,  which  would  have  been  maintainable 
if  trover  would  have  been,  and  e  converse.  On  these  grounds  I 
should  hesitate  long  before  deciding  for  the  plaintiffs.  But  there 
are  other  considerations  in  this  case  which  I  think  entitle  the 

(1)  Law  Bep.  4  H.  L.  317. 
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1880        defendants  to  judgment.    We  are  judges  here  of  fact  and  law. 

■^  "  ~         Cottam  &  Co.  retained  a  bill  of  lading  in  their  hands  with  the 
V.         assent  of  the  plaintiffs,  who  had  notice  by  the  terms  of  the  one 

West  India  deposited  with  them  that  there  were  two  other  originals,  and 

DookCo.     ^ych  they  must  or  ought  to  have  known  were,  or  that  one  would 

(^- ^      be,  in  Cottam  &  Co.'s  hands.     The  plaintiffs,  according  to  my 

view,  knew  that  the  absolute  property  remained  in  Cottam  &  Co., 

and  that  they,  the  plaintiffs,  were  only  pledgees.  The  plaintiffs 
in  no  way  interfere  or  act  on  the  arrival  of  the  ship*  This  can  be 
and  is  done  by  an  assignee  of  a  consignee,  who  watches  for  the 
announcement  of  the  ship  s  arrival.  But  Cottam  &  Co.  act  as  the 
consignees  and  persons  entitled  to  the  cargo,  enter  the  goods  at 
the  customs,  direct  where  they  shall  be  warehoused,  pay  the 
freight,  and  take  such  steps  at  the  docks  as  owners  of  the  goods 
would  do.  Cottam  &  Co.,  by  the  agreement  with  the  plaintiffs, 
were  to  insure  the  goods  in  their  own  names  i^ainst  fire,  recei?e 
the  sum  insured  if  there  was  a  loss,  and  pay  it  to  the  plaintiffs. 
I  cannot  doubt,  and  I  find,  that  all  this  was  done  with  the  assent 
of  the  plaintiffs.  I  have  no  doubt  they  intended  that  should  be 
done  which  was  done,  except  perhaps  the  giving  of  the  delivery 
order  to  Williams.  I  impute  no  laches  to  the  plaintiffs.  I  hare 
no  doubt  that  nothing  they  intended  to  do  was  left  undone  by 
them,  and  that  they  intended  Cottam  to  do  what  he  did,  except, 
perhaps,  as  I  have  said,  to  give  the  delivery  order  to  Williams. 

The  general  property  in  the  goods  was,  as  I  have  said,  I  think, 
in  Cottam  &  Co.,  and,  as  my  Brother  Brett  says,  it  was  intended 
that  Cottam  &  Co.  should  do  all  the  owner's  acts,  that  theyshonid 
have  power  to  sell  and  give  immediate  delivery  orders,  and  that 
the  goods  should  not  be  entered  in  the  plaintiffs'  name  at  the 
docks,  so  that  on  a  sale  by  Cottam  &  Co.  either  the  delivery 
order  would  have  had  to  be  given  by  Glyn  &  Co.,  or  a  transfer 
made  by  them  to  Cottam  &  Co.,  and  then  a  delivery  order  given 
by  them.  The  plaintiffs  never  supposed  they  were  to  be  liable 
for  freight  or  warehouse  rent,  or  that  they  were  in  any  way  to  see 
to  the  goods.  They  might,  if  they  had  thought  fit,  have  watched 
the  arrival  of  the  ship  and  landed  the  goods ;  they  might  have 
required  a  transfer  from  Cottam  &  Co.,  or  given  notice  to  the 
defendants  of  their  title.      They  did   nothing.     And  they  did 
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nothing  for  a  long  time  after  Cottam  &  Co/s  insolvency,  and       1880 
then  they  inquired  about  the  goods  in  a  way  shewing  they  had       gltn 
trusted  to  Cottam  &  Co.,  and  did  not  know  their  own  position    -^^'^j^ 
and  rights.     It  is  said  that  to  hold  this  is  to  say  they  had  no  West  Iwdia 

security.      That  is  not  so.      They  had  a  perfectly  good  title       

against  a  vendee  of  Cottam,  against  an  execution  creditor,  and  q.  b.  i). 
against  a  trustee  in  bankruptcy ;  saving  the  question  of  reputed  urai^^.  i^r. 
ownership,  as  to  which  I  am  by  no  means  certain  they  would 
have  any  answer  to  a  claim  by  such  trustee.  I  am  by  no  means 
satisfied  that  these  goods  were  not  in  the  reputed  ownership  of 
Cottam  &  Co.  with  the  plaintifiTs'  consent  within  the  bank- 
ruptcy law.  I  think  Cottam  &  Co.  had  with  their  consent  taken 
upon  themselves  the  sale  and  disposition  as  owners  of  these 
goods.  And  that  which  shews  that,  shews  also  that  state  of  facts 
which  gives  rise  to  this  defence.  I  have  said  that  perhaps  Cottam 
&  Co.  ought  not  without  the  plaintiffs'  leave  to  have  given  the 
delivery  order  for  these  goods  to  Williams.  Undoubtedly  it  could 
not  have  been  intended  that  the  goods  pledged  should  be  sold 
and  transferred  of  any  considerable  amount.  But  I  cannot  help 
thinking  that  as  to  a  small  parcel  like  the  present  no  difficulty 
would  have  been  made,  and  that  it  would  not  have  been  necessary 
for  Cottam  &  Co.  to  run  to  the  plaintiffs  for  leave  to  dispose  of  a 
hc^head  of  sugar.  Certainly  I  have  no  doubt,  and  find  as  a  fact, 
that  according  to  the  contemplation  of  both  parties,  the  sale 
might  be  first  and  the  leave  asked  for,  if  at  all,  afterwards.  This 
being  my  view  of  the  facts,  I  come  to  the  conclusion  that,  with 
the  assent  of  the  plaintiffs  (though  I  think  that  not  necessary),  the 
defendants  received  the  goods  to  hold  for  the  ship  till  the  freight 
was  paid,  then  to  hold  at  the  order  and  disposition  of  Cottam  & 
Co.,  consequently  that  delivering  them  to  Cottam  &  Co.'s  order 
was  no  conversion  of  which  the  plaintiffs  can  complain,  and  that 
the  judgment  must  be  reversed.  I  say  the  assent  of  the  plaintiffs 
is  not  essential,  because  if  Cottam  warehoused  the  goods  in  their 
name  without  the  plaintiffs'  assent,  it  might  be  wrong  in  Cottam, 
but  a  delivery  by  the  defendants  to  Cottam  would  not  be  a  con* 
version.  It  is  scarcely  necessary  to  add'  that  I  find  no  fault  with 
the  eminent  firm  who  are  plaintiffs  for  bringing  this  action.  A 
wrong  has  been  done  by  Cottam  &  Co.,  and  the  question  arises  on 
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1880        whom  is  the  loss  to  fall ;  the  plaintiffs  are  advised  not  on  them, 

Gltx       ^^^  on  the  defendants,  and  have  accordingly  properly  brought 

-,    **         this  action.  I  conld  not  blame  them  for  so  doine,  unless  I  blamed 

East  and  ^  ^ 

West  India  them  for  adopting  an  opinion  which  I  have  come  to  several  times 

'    in  the  course  of  the  argument  and  consideration  of  this  case.    I 

q/b^i^.     am  sorry  that  in  the  conclusion  I  differ  from  my  Brother  Brett» 

BrannreiTL-r  ^^^  ^^  ^®  ^^^  *  difference  on  any  principle  of  law,  but  one  in  our 
appreciation  of  the  facts.  He  considers  that  the  defendants 
received  the  goods  to  hold,  after  payment  of  freight,  for  the  person 
entitled  to  present  possession  as  against  all  the  world.  I  think  oh 
-  the  particular  facts  of  this  case  that  the  defendants  received  them 
with  the  consent  of  the  plaintiffs  to  deliver  them  after,  payment  of 
freight  to  Gottam  &  Co.,  or  their  order ;  I  think  it  would  be  very 
hard  if  it  were  otherwise ;  and  while  I  admit,  on  the  one  hand,  that 
hard  cases  make  bad  law,  I  contend,  on  the  other,  that  the  fact  that 
a  case  is  hard  is  prima  facie  proof  that  it  is  not  law.  The  plain- 
tiffs are  not  without  remedy ;  they  have  one  against  Cottam  &  Go. 
and  another  against  Williams,  unless,  indeed,  they  are  taken  to  have 
authorized  the  delivery  to  them.  If  they  have  authorized  that, 
it  is  clear  they  have  none  against  the  defendants.  If  it  is  said 
that  the  defendants  might  have  protected  themselves  by  requiring 
the  second  bill  of  lading,  the  answer  is,  that  is  not  customary. 
Further,  the  plaintiffs  might  have  protected  themselves  that  way 
and  many  others.  I  cannot  agree  with  my  Brother  Field's 
judgment,  which  I  have  most  carefully  studied ;  he  does  not  view 
the  facts  as  I  do.  Further,  as  to  the  law,  he  says,  and  says  most 
truly,  that  treating  the  defendants  as  bailees  of  Cottam  &  Co., 
they  had  no  better  title  than  Cottam.  But,  with  great  respect,  I 
cannot  agree  to  the  consequence  he  puts.  The  same  would  be  true 
of  a  carrier  who  carried  for  the  thief  a  stolen  chattel,  but  the  carry- 
ing and  delivering  would  not  make  a  conversion  nor  any  wrongful 
act.  The  defendants  did  not  act  as  on  a  title.  The  same 
conclusion  in  favour  of  the  defendants  may,  I  think,  be  arrived  at 
in  a  different  way.  This  is  an  action  for  conversion  ;  the  alleged 
conversion  is  a  delivery  to  the  order  of  Cottam  &  Co.  If  the 
defendants  received  the  goods  to  deliver  to  the  order  of  Cottams, 
then  the  delivery  to  this  order  is  not  conversion  whether  Gottams 
had  authority  so  to  deal  with  the  goods  or  not.    Now  I  think 
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Gottams  had  such  anthority  from  the  plaintiffs  intentionally^        1880 
though  whether  intentionally  or  not  is  unimportant.    But  suppose       gltn 
Gottams  had  not  actually  suoh  authority,  I  still  think  they  were    -ejJ^'j^o 
permitted  by  the  plaintiffs  to  have  the  appearance  of  it,  and  that  ^'^■J^  ^^^^ 

the  plaintiffs  cannot  be  heard  to  say  that  Cottams  had  it  not.       

Still  further,  if  Gottams  had  no  authority,  actual  or  apparent,     q  q  p 

and  if  their  assumption  of  it  was  wholly  wrongful,  yet  even  then,  gnu^^  lj 

if  all  the  defendants  did  was  to  receive  from  Cottams  to  deliver 

to  their  order  and  deliver  accordingly,  they  are  not  guilty,  of  a 

conversion.    Supposing  that  not  to  be  so,  a  more  difficult  question 

would  arise.     If  all  that  appeared  was  that  the  ship  landed  the 

goods  with  a  stop  for  freight,  then,  no  doubt,  it  must  be  taken 

that  the  defendants  received  the  goods  on  the  terms  on  which  the 

ship  or  captain  delivered  them  to  the  derendants.    What  were 

they?     It  cannot  be  supposed  that  the  captain  delivered  the 

goods  to  the  defendants  to  deliver  to  any  one  to  whom  he  would 

not  be  justified  in  delivering  them ;  and  so  the  question  would 

arise  whether  he  would  have  been  justified  by  a  delivery  to  a  de 

facto  lawful  holder  of  a  bill  of  lading.    This,  for  the  reasons  I 

have  given,  I  think  we  need  not  determine. 

« 

Baqgallay,  L. J.  The  action  in  which  this  appeal  is  brought 
is  founded  upon  an  alleged  conversion  by  the  defendants  of 
certain  sugar  and  rum,  forming  parts  of  the  cargoes  of  three 
vessels,  the  Mary  Jonea^  the  Tropie,  and  the  Anglo-Indian^  and 
which,  in  the  spring  or  1878,  had  been  shipped  by  the  said  vessels 
from  the  West  Indies  and  consigned  to  Messrs.  Cottam,  Morton, 
&  Co.  of  London.  The  circumstances  affecting  the  goods  shipped 
by  each  of  the  vessels  were,  so  far  as  the  present  action  is  con- 
cerned, in  all  respects  similar ;  and  the  arguments,,  both  on  the 
trial  before  Field,  J.,  and  on  the  present  appeal,  were  confined  to 
the  case  of  some  twenty  hogsheads  of  sugar  which  had  been 
shipped  by  the  Mary  Jones.  I  shall  confine  my  observations  to 
these  goods,  and,  in  doing  so,  I  shall  abstain  from  entering  into 
any  detail  of  the  facts,  as  they  have  been  already  fully  stated  by 
Lord  Justice  Brett 

It  must,  however,  be  borne  in  mind  that,  on  the  15th  of  May, 
whilst  the  vessel  was  still  at  sea,  Messrs.  Cottam,  as  consignees  of 
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1880        the  goods,  delivered  one  part  of  the  bill  of  lading,  daly  indorsed, 

Gltn       ^  ^^^  plaintififs  as  collateral  security  for  an  advance  of  13,0002., 

^^^*         to  be  repaid  on  the  15th  of  July ;  that  the  vessel  arrived  in  the 

WissT  India  port  of  London  on  the  28th  of  May,  when  the  goods  were  landed 

'     and  delivered  into  the  custody  of   the  defendants,  and  that 

Q?B^D.     eventually,  though  in  ignorance  of  the  plaintifib'  title  or  of  any 
Bttg«au~LJ   ^^^^^  ^^  t^eir  part,  the  defendants  delivered  them  to  Messrs. 
Williams,  under  an  order  signed  by  Messrs.  Cottam  and  dated 
the  2nd  of  July. 

Several  questions  of  great  interest,  and  of  more  or  less  difficulty, 
have  arisen  in  the  course  of  the  arguments.  Of  such  questions 
the  principal  may  be  stated  in  the  following  terms : — 

1.  VfThat  are  the  duties  and  corresponding  responsibilities  of  a 
shipowner,  acting  through  the  master  of  his  ship,  when  a  demand 
is  made  for  the  delivery  of  goods,  accompanied  by  a  tender  of 
the  amount  of  freight  due  in  respect  of  them  by  a  party  pro- 
ducing the  ostensible  indicia  of  ownership,  but  having  in  fact  no 
right  or  title  to  them  by  reason  of  his  having  previously  delivered 
to  .  another  party,  for  value,  an  indorsed  part  of  the  bill  of 
lading?  and 

2.  V\rhat  are  the  duties  and  corresponding  responsibilities  of  a 
dock  proprietor  or  warehouseman  into  whose  custody  the  goods 
have  been  delivered  under  the  provisions  of  the  Merchant 
Shipping  Act  of  1862,  who,  whilst  in  ignorance  of  any  previous  or 
other  dealing  with  the  goods,  is  in  like  manner  applied  to  for 
their  delivery  by  a  party  who  is  apparently  the  true  owner  ?  are 
such  duties  and  responsibilities  similar  to,  or  in  what  respect  do 
they  differ  from,  the  duties  and  responsibilities  of  a  shipowner 
under  the  circumstances  just  mentioned  ? 

Field,  J.,  who  tried  the  action  without  a  jury,  gave  judgment  for 
the  plaintiffs  on  the  28rd  of  January,  1880,  and  from  his  judgment 
the  present  appeal  is  brought. 

Now  I  take  it  to  be  clear  that,  upon  an  application  of  well- 
recognised  and  established  principles  to  the  admitted  facts  of  the 
pre.sent  case,  the  following  propositions  are  unquestionable  :— 

1.  That  the  effect  of  the  delivery  by  Messrs.  Cbttam  to  the 
plaintiffs,  on  the  15th  of  May,  of  the  indorsed  bill  of  lading,  the 
other  parts  of  the  original  set  of  three  not  having  been  previously 
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dealt  with,  was  to  pass  to  the  plaintiffs  the  property  represented  isso 
by  it,  and  to  confer  upon  them  the  right  to  the  possession  of  such  ^^~ 
goods  upon  the  arriyal  of  the  Mary  Jones  in  the  port  of  London,         «• 

snbject  neyertheless  to  the  payment  of  the  freight  due  to  the  Wist  Indu 

1  •  Dock  Oo. 

shipowner. 

2.  That  it  was  immaterial  that  the  bill  of  lading  indorsed  was     q^'^^ 

the  first,  or  rather  that  numbered  as  '^  first,"  of  the  set,  and  that        

the  plaintiffs   would  have  acquired  an  equally  good  title  to  the 

goods  if  the  bill  of  lading  so  indorsed  had  been  that  numbered 
''  second  "  or  "  third  "  of  the  set,  provided  the  others  bad  not  been 
previously  dealt  with. 

3.  That  it  was  not  necessary  for  the  plaintiffs  to  give  any  notice 
to  the  master  of  the  Mary  J(me$,  or  to  the  defendants,  as  owners 
of  the  docks,  where  the  goods  were  warehoused  after  being  landed 
from  the  vessel,  or  to  do  any  other  act,  in  order  to  perfect  or 
assert  their  title  to  the  goods  as  against  persons  acquiring  posses- 
sion of,  or  laying  claim  to,  the  same  under  any  subsequent 
dealings  with  the  other  parts  of  the  bill  of  lading  or  any  delivery 
order  obtained  from  the  consignees  or  any  persons  claiming  under 
them. 

The  principles  involved  in  these  three  propositions  were 
aflBrmed  by  the  House  of  Lords  in  Meyerstein  v.  Barber  (1),  if 
any  affirmation  were  necessary  of  what  appear  to  have  been 
previously  well-recognised  principles  of  mercantile  law.  It  is  a 
consequence  of  the  principle  involved  in  the  third  of  these  propo- 
sition?, that  every  person  who  makes  an  advance  upon  a  bill  of 
lading,  without  ascertaining  in  whose  custody  the  other  parts 
remain,  does  so  at  the  risk  of  such  other  parts  having  been  pre- 
viously dealt  with ;  and  in  like  manner  every  person  who,  after  the 
bill  of  lading  has  been  accomplished,  makes  an  advance  upon  a 
delivery  order  without  inquiring  as  to  the  bill  of  lading,  does  so  at 
the  risk  of  the  property  in  the  goods  having  been  passed  to  some 
other  person  by  virtue  of  the  bill  of  lading.  The  party  making 
the  advance  in  either  case  runs  this  risk  and  must  take  the 
consequences  if  the  result  turns  out  to  his  detriment ;  that  he 
can  protect  himself,  if  he  thinks  fit,  against  such  risks,  is  clear 
from  the  report  of  the  case  to  which  I  have  already  alluded  of 

(1)  Law  Bcp.  4  H.  L.  317. 
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1880        Meyerstein  t.  Barber  (1) ;  in  tbat  case  the  Chartered  Mercantile 
Qi^YK       Bank  of  India  not  only  took  the  precaution  of  haying  all  three 

East  AND    I^'*®  ^^  *^®  ^^^  of  lading  delivered  to  them  at  the  time  of  their 

West  ijmiA  making  the  advance,  but,  as  a  further  protection,  lodged  a  stop 

'     order  upon  the  goods  in  the  warehouses,  and  by  the  adoption  of 

.Q.B.D.  these  precautions,  prevented  any  dealing  with  the  goods  until 
their  stop'was  released.  Moreoyer,  Meyerstein,  when  making  his 
advance,  after  the  claims  of  the  bank  had  been  satisfied  and  the 
three  parts  of  the  bill  of  lading  had  been  returned  to  the 
consignees,  obtained  two  of  the  three  parts  of  the  bill  of  lading, 
and  only  did  not  press  for  the  third  because  he  was  led  to  believe, 
or  was  under  the  belief,  that  it  was  still  in  the  hands  of  the 
master.  It  would  follow  from  these  considerations,  that,  in  the 
absence  of  any  modifying  circumstances,  which  may,  though  I  am 
not  aware  that  they  do,  exist  in  the  present  case,  the  title  of  the 
plaintiffs  to  the  goods,  and  their  right  to  recover  their  value,  as 
against  Messrs.  Williams,  who  have  obtained  possession  of  them 
under  the  deliyery  order  of  Messrs.  Cottam,  would  bo  clear. 
Both  parties  ran  the  risks  to  which  I  have  adverted ;  neither  of 
them  made,  or  deemed  it  necessary  to  make,  any  inquiry  as  to  the 
custody  of  the  other  parts  of  the  bill  of  lading ;  in  the  case  of  the 
plaintiffs,  their  confidence  was  well  founded ;  their  title  has  not 
been  interfered  with  by  reason  of  the  other  parts  of  the  bill  of 
lading  having  been  previously  dealt  with ;  but  as  regards  Mesnrs. 
Williams,  their  claim  to  the  goods  could  not  prevail  against  thai 
of  the  plaintiffs,  to  whom  the  property  in  the  goods  had  passed 
under  their  indorsed  part  of  the  bill  of  lading. 

Though,  however,  it  was  not  necessary  for  the  plaintiffs  to  give 
any  notice  or  to  do  any  act  to  perfect  their  title  as  against  Messrs. 
Williams,  considerations  of  a  very  different  character  would  arise 
if  the  plaintiffs  had  by  any  act  or  conduct  on  their  part  led  or 
induced  Messrs.  Williams  to  believe  that  Messrs.  Cottam  had 
authority  to  deal  with  the  goods  as  their  own.  At  first  sight 
it  appears  somewhat  strange  that  no  notice  was  given  by  the 
plaintiffs  to  the  master  of  the  vessel  or  to  the  defendants  not  to 
part  with  the  goods  otherwise  than  to  themselves,  and  still  more 
80  that  it  was  not  until  some  time  after  Messrs.  Cottam  had  gone 

(1)  Law  Bep.  4  H.  L.  317. 
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into  liquidation  that  the  plaintiffs  made  any  claim  in  respect  of        1880 
the  goods  or  any  inquiry  about  them  ;  but  it  is  not  suggested  that       gltn 
in  80  actings  or  abstaining  frdm  acting,  the  course  pursued  by  the    eaot  akd 
plaintiff  was  different  from  the  usual  practice  of  bankers,  who  West  India 

make  advances  upon  bills  of  lading.     The  practice  has  doubtless        

been  adopted  for  the  convenience  of  those  engaged  in  like  mer-  q,  3^  jj^ 
cantile  transactions,  and  it  is  based  upon  the  confidence  of  the  Bjgei^.Lj. 
banker  that  the  consignee  will  neither  fraudulently  nor  negligently 
80  deal  with  the  goods  as  to  occasion  him  loss  in  respect  of  his 
advance,  and  to  some  extent,  perhaps,  upon  a  confidence  in  the 
solvency  of  the  consignee.  In  the  present  case,  had  Messrs. 
Cottam  remained  solvent,  no  difficulties  would  have  arisen ;  their 
liability  to  the  plaintiffs  would  have  been  clear,  and  they  would 
doubtless  have  discharged  themselves  from  it  That  it  was  within 
the  contemplation  of  the  plaintiffs  that  Messrs.  Cottam  would  or 
might  to  some  extent,  and  without  any  previous  communication 
with  the  plaintiffs,  deal  with  the  goods  as  their  own,  appears  to 
me  to  be  beyond  doubt 

But  assuming  the  rights  of  the  plaintiffs  against  Messrs. 
Williams  to  be  clear,  the  question  remains  whether  it  is  equally 
clear,  as  the  respondents  have  contended,  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  the  value  of  the  goods 
delivered  by  the  defendants  to  Messrs.  Williams.  I  think  that 
they  are  not  so  entitled,  and  I  proceed  to  state  the  grounds  upon 
which  I  have  arrived  at  this  conclusion.  In  Meyerstein  v.  Bar' 
ber  (1),  though  it  was  held  that  the  legal  ownership  of  the  goods 
acquired  by  Meyerstein,  who,  in  consideration  of  an  advance  to 
the  consignees  first  got  the  bill  of  lading,  must  prevail  as  against 
Barber,  who  was  the  holder  of  a  subsequently  taken  part  of  the 
same  set,  the  question  was  left  open  whether  a  shipowner  might 
not  be  excused  who,  having  no  notice  of  an  earlier  dealing  with  a 
bill  of  lading,  delivered  the  goods  to  a  person  who  produced  to 
him  another  part  which  had  been  subsequently  dealt  with.  In  the 
course  of  bis  judgment  Lord  Westbury  said  (2),  '^  It  might  possibly 
happen  that  the  shipowner,  having  no  notice  of  the  first  dealing 
with  the  bill  of  lading,  may,  on  the  second  bill  being  presented  by 
another  party,  be  justified  in  delivering  the  goods  to  that  party. 

(1)  Law  Eep.  4  H.  L.  317.  (2)  Law  Rep.  4  H.  L.  336. 
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« 

1880       But  although  that  might  be  a  discharge  to  the  shipowner,  it  will 

'^^       in  no  respect  affect  the  legal  ownership  of  the  goods,  for  the  legal 

.^J'*         ownership  of  the  goods  must  still  remain  in  the  first  holder  for 

Wkst  India   value  of  the  bill  of  lading,  because  he  had  the  legal  right  in  the 
Dock  Oo.  «        c? 

'     property."     It  is  quite  true,  as  has  been  pressed  upon  us  in  aigu«* 

4«B^D.     ^^T^^y  that  the  judgment  in  MeyenUirv  v.  Barber  (1)  was  in  no 
g^r~j^    respect  based  upon  the  distinction,  so  suggested  by  Lord  Westbury, 
between  the  position  relatively  to  the  first  holder  for  value  of  a 
bill  of  lading  of  a  person  who,  by  virtue  of  another  part  of  the 
same  bill  subsequently  dealt  with,  has  acquired  possession  of  the 
goods  represented  by  it,  and  that  of  a  shipowner  who,  in  ignoranc 
of  the  existence  of  a  first  holder,  has  delivered  the  goods  to  a 
person  producing  the  ostensible  indicia  of  title  to  them ;  but  in 
my  opinion  such  distinction  is  not  only  not  inconsistent  with 
general  principles,  but  is  based  upon  an  equitable  foundation. 
Let  us  examine  it  a  little  closer.     The  party  who,  upon  the 
hypothesis,  obtains  possession  of  the  goods,  obtains  possession 
of  that  to  which  he  has  no  legal  title,  though  he,  as  well  as 
the  first  bolder,  may  have  given  valuable  consideration  for  it. 
For  convenience,  or  for  some  reason  satisfactory  to  himself,  he 
abstained,  at  the  time  when  he  made  his  advance,  from  making 
those  inquiries  which,  if  made,  might  have  protected  him.    He 
must  have  known,  or  he  must  be  presumed  to  have  known,  tbat  as 
he  had  not  all  the  parts  of  the  bill  of  lading,  it  was  at  least 
possible  tbat  some  other  part  had  been  previously  dealt  with,  and 
that^  if  so,  the  claim  under  it  would  be  entitled  to  preference  over 
his  own,  and  in  the  event  the  possibility  becomes  a  reality.    Has 
he  any  equity  which  should  prevail  against  the  legal  title  of  the 
first  holder  ?    I  think  not.     But  the  position  of  the  shipowner 
who»  in  ignorance  of  any  previous  dealing  with  the  bill  of  lading, 
delivers  the  goods  to  the  consignee,  or  to  a  person  producing  an 
indorsed  part  of  a  bill  of  lading,  is  very  different ;  he  acts  strictly 
in  accordance  with  his  contract.    There  is  no  question  of  title 
as  between  him  and  the  first  holder,  whose  rights  have  been 
interfered  with.    If  responsible  to  the  first  holder  at  all,  he  is 
responsible  in  respect  of  something  which  he  has,  improperly, 
done  or  omitted  to  do. 

(1)  Law  Bep.  4  H.  L.  317. 
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What  course  can  be  suggested  as  proper  to  be  pursued  by  the       1880 
shipowner,  acting  through  his  master,  other  than  that  of  delivering  ~  ^^ 
the  goods  to  the  person  who,  either  as  consignee  or  as  holder  of    ^^^\^j^ 
an  indorsed  biU  of  lading,  tenders  the  freight  and  demands  such  We8t  India 
deliyery  ?    Upon  the  hypothesis  there  is  no  rival  claimant ;  there       — 
is  nothing  in  the  surrounding  circumstances  to  suggest  a  title  to     q,  3,  i^^ 
the  goods  in  any  person  other  than  the  party  claiming  them.    Is 
the  master  to  inquire  of  the  party  before  him  whether  there  is  an 
absent  legal  owner  ?    Is  he  to  insist  upon  a  production  of  all  the 
other  parts  of  the  bill  of  lading,  even  though  a  plausible  reason  be 
assigned  for  their  not  being  produced  ?    Is  he,  under  such  circum- 
stances, to  deliver  the  goods  at  the  peril  of  having  to  account  for 
their  value  in  the  event  of  the  alleged  reason  for  the  non-produc- 
tion  of  the  several  parts  of  the  bill  of  lading  proving  to  have  been 
frandalently,  or  otherwise  falsely^  assigned;  or  is  he  to  refuse 
to  deliver  them  if  he  desires  to  keep  himself  free  from  loss? 
Furthermore,  is  he  to  pursue  the  same  course  with  reference  to 
every  separate  consignment  of  which  his  whole  cargo  may  be 
made  up  ? 

It  would  be  impossible  for  a  shipowner  to  carry  on  his  business, 
if  he  was  to  adopt  the  only  course  which  prudence  would  dictate 
in  such  a  position  of  responsibility.  And  the  question  naturally 
suggests  itself,  why  should  the  shipowner  be  required  to  take  all 
these  precautions  for  the  protection  of  a  first  holder,  who  has  not 
thought  it  necessary  to  take  any  precautions  for  his  own  protec* 
tion  ?  In  the  view  which  I  take  of  this  case,  it  is  unnecessary  to 
consider  whether  the  decision  in  Fearon  y.  Bowers  (1)  is  one 
which  should  be  followed  in  the  present  day ;  in  that  case  there 
were  rival  claimants  for  the  goods,  and  the  effect  of  the  decision,  as 
it  has  been  commonly  understood,  was,  that  the  master  had,  under 
such  circumstances,  a  right  to  deliver  to  whichever  he  thought 
proper,  and  would  be  fully  discharged  by  a  delivery  to  either. 
That  decision  was  cited  with  approval  by  Lord  Loughborough,  in 
Liekbarrow  v.  Mason  (2),  and  by  Dr.  Lushington  in  the  case  of 
The  Tigress  (3),  and,  though  the  case  of  The  Tigress  (3)  was  cited, 
during  the  argument  in  Meyersteiti  v.  Barber  (4)  in  the  House  of 

(1)  1  H.  Bl.  364.  (3)  Br.  &  L.  Adm.  Cas.  38 ;  32  L.  J.  (P.  &  A.)  97. 

(2)  1  H.  Bl.  357.  (4)  Law  Rep.  4  H.  L.  317. 
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1880        Lords^  no  dissent  from  the  principle  inyolved  in  it  was  expressed 

ql^j.       in  any  of  the  jadgments.    But,  notwithstanding  the  weight  of 

East  AND    ^^thority  to  which  I  have  just  referred,  I  should,  as  at  present 

West  India  advised,  hesitate  before  adopting  the  rule  that  the  master  has  in 
—   '    all  cases  an  unlimited  right  of  selection  between  rival  claimants. 
Q?B.  I).         '  however  readily  adopt  the  mere  guarded  suggestion  of  Lord 

Ik  Iutlj  Westbury,  that  the  shipowner,  who  is  ignorant  of  any  previous 
dealing  with  the  bill  of  lading,  may  be  justified  in  delivering 
the  goods  to  the  party  presenting  the  ostensible  indicia  of 
ownership. 

Adopting  this  view  of  the  responsibilities  of  the  shipowner,  I 
should  have  had  no  hesitation  in  holding  that  if  the  goods  had 
remained  on  board  the  Mary  Jones^  instead  of  being  landed,  he 
would  have  been  discharged  by  the  delivery  of  them  to  Messrs. 
Williams,  upon  a  delivery  order  signed  by  Messrs.  Cottam  after 
payment  of  the  freight 

In  the  present  case,  however,  we  have  to  deal,  not  with  the 
acts  or  defaults  of  the  shipowner,  but  the  acts  of  a  dock  company 
into  whose  custody  the  goods  have  been  delivered.  On  the  part 
of  the  appellants,  the  defendants  the  dock  company,  it  has  been 
contended  that  under  the  circumstances  of  the  present  case,  their 
responsibilities  to  the  plaintiffs,  as  first  holders  of  the  bill  of 
lading,  were  the  same  as  were  those  of  the  shipowner,  whilst  the 
goods  remained  on  board  his  vessel,  and  that,  inasmuch  as  the 
master  or  the  shipowner  would  not  have  been  responsible  to  the 
plaintiffs  for  the  value  of  the  goods  if  delivered  from  the  vessel 
to  Messrs.  Williams  upon  the  directions  of  Messrs.  Cottam,  the 
defendants  are  in  like  manner  free  from  any  responsibility  to  the 
plaintiffs  in  respect  of  their  delivery  to  Messrs.  Williams  upon 
the  order  of  Messrs.  Cottam.  In  my  opinion  this  contention  is 
well  founded.  It  appears  to  me  that,  in  the  absence  of  any  special 
circumstances,  of  which  I  can  find  no  trace  in  the  present  case,  the 
considerations,  to  which  I  have  already  adverted  as  applicable  to  the 
responsibilities  of  the  shipowner,  apply  with  at  least  equal  force 
to  the  responsibilities  of  the  dock  proprietor,  in  whose  warehouse 
the  goods  are  deposited  after  being  landed  from  the  vessel.  The 
respondents,  however,  contend  that  the  responsibilities  of  the 
defendants,  in  respect  of  the  deposit  of  the  goods  in  their  ware- 
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honse^  were  regulated  by  the  provisions  of  the  Merchant  Shipping       1880 
Act^  1862,  and  that,  under  sach  provisions,  the  defendants  were  ~^  qj^t^ 
bound  to  hold  the  goods  (subject  to  duties,  to  their  own  claim  for    ^^^'^^ 
rent,  and  to  the  shipowner's  claim  for  freight)  for  the  rightfal  ^^^  ^^i^ 

holder  of  the  bill  of  lading,  and  that,  inasmuch  as  the  plaintiffs       

alone  filled  that  character,  the  delivery  of  the  goods  to  Messrs.  q.  b.  d. 
Williams  was  a  wrongful  dealing  with  the  goods  for  which  the 
defendants  are  responsible  to  the  plaintiffs.  In  support  of  this 
contention,  it  has  been  urged  that  the  deposit  of  the  goods  was 
not  made  upon  the  instructions  or  at  the  instance  of  Messrs* 
Cottam,  as  ostensible  owners  of  the  goods,  but  by  the  master, 
availing  himself  of  the  statute,  and  with  the  view  of  securing  a 
continuance  of  his  lien  for  freight  after  the  goods  were  landed 
and  warehoused,  and  that  it  was  understood  and  intended  by  him, 
as  also  by  Messrs.  Cottam  and  the  defendants,  that  the  goods 
should  be  dealt  with  under  the  provisions  of  the  statute. 

Haying  regard  to  all  the  facts  and  circumstances  of  the  case,  I 
have  arrived  at  the  conclusion  that  the  landing  and  warehousing 
of  the  goods  was  the  result  of  an  arrangement  between  the  three 
parties,  the  master,  as  representing  the  shipowner,  Messrs.  Cottam,^ 
the  consignees  and  ostensible  owners  of  the  goods,  and  the  dock 
company.    It  may,  I  think,  be  assumed  that  the  master,  in  entering 
into  such  arrangement,  intended  to  secure  a  continuance  of  his^ 
lien  for  freight  upon  the  goods,  after  they  were  deposited  in  the* 
defendants'  warehouses,  and  to  obtain  the  benefit  of  all  the  pro- 
visions of  the  statute  in  that  behalf;  he  was  within  the  terms  of 
the  statute  when  he  landed  the  goods,  for,  though  entry  had  been 
made,  the  owner  had  failed  to  land  or  to  take  delivery  of  them ; 
his  notice  of  stoppage  for  freight  was  expressed  to  be  given  under 
the  provisions  of  the  statute,  as  was  also  the  subsequent  notice  of 
removal  after  the  freight  had  been  paid. 

What^  then,  was  the  effect  of  the  arrangement  so  entered  into  by 
the  master,  Messrs.  Cottam,  and  the  dock  company,  and  of  the 
landing  and  warehousing  of  the  goods  consequent  thereon  ?  It 
appears  to  me  that  the  rights  of  all  parties,  and  their  responsibilities 
also,  were  thenceforth  regulated  by  the  provisions  of  the  statute 
so  £ar,  but  so  far  only,  as  such  provisions  were  applicable  to  the 
ciKumstances  of  the  case,  but  that  in  all  other  respects  their 
Vou  VL  2  N  2 
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1880        rights  and  responsibilities  were  the  same  as  they  woald  have  been, 
0^       had  no  such  statute  been  in  force. 
-^'  K  this  be  so,  to  what  were  the  provisions  of  the  statute 

West  India  applicable?    It  would  appear  to  have  been  the  object  of  the 

'    legislature  to  enable  the  shipowner,  in  a  case  in  which  the  owner 

Q?B^D.  ^^  ^^^  ready  to  take  delivery,  to  land  and  warehouse  the  goods, 
yT^  j^  and  at  the  same  time  to  preserve  his  lien  for  freight,  but  that  it 
was  not  intended  to  int^ere  with  the  rights  or  responsibilities  of 
persons  interested,  or  claiming  to  be  interested,  in  the  goods, 
further  than  was  necessary  to  attain  that  object  Under  its 
provisions  the  shipowner  may,  in  certain  events,  land  the  goods 
and  deposit  them  in  a  warehouse  and,  by  giving  notice  to  the 
warehouse  owner  that  the  freight  in  respect  of  such  goods  has  not 
been  paid,  may  secure  a  lien  upon  them  for  its  amount  whilst 
they  remain  in  the  warehouse  ;  and,  in  the  event  of  such  lien  not 
being  discharged,  a  sale  may,  or  at  the  instance  of  the  shipowner 
must,  be  made  by  the  warehouse  owner ;  should  such  a  sale  be 
made,  the  warehouse  owner  is  to  hold  the  surplus  of  the  proceeds, 
After  discharge  of  duties,  rent,  and  freight,  for  the  holder  of  the 
hill  of  lading. 

It  may  well  be  in  the  present  case  that^  if  the  lien  for  freight 
liad  not  been  discharged,  the  defendants  would  have  exercised 
the  power  of  sale  given  to  them  by  the  statute,  and  the  several 
provisions  of  the  statute  applicable  to  such  a  state  of  ciroumstanoes 
would  then  have  come  into  force ;  but  there  was  no  occasion  for 
the  exercise  of  any  such  power,  inasmuch  as  the  freight  had  been 
paid  and  the  purpose  for  which  the  captain  had  concurred  in  the 
landing  and  warehousing  of  the  goods  had  been  accomplished. 

The  defendants  had,  doubtless,  acquired  under  the  statute  a  lien 
for  their  rent  and  for  any  expenses  incurred  by  them  in  respect  of 
the  goods,  but  such  lien  could  only  be  enforced  in  the  usual  way, 
viz.,  by  detaining  the  goods  until  the  claim  was  satisfied.  I  can  find 
nothing  in  the  statute  which  in  terms,  or,  in  my  opinion,  impliedly, 
declares  or  directs  that,  after  satisfaction  of  the  shipown^s'  lien  and 
of  their  own,  the  dock  company  shall  hold  any  goods  delivered  to 
them  under  its  provisions  for  the  holder  of  the  bill  of  lading.  On 
the  contrary,  it  appears  to  me  that,  after  such  satisfiaction,  it  was 
incumbent  upon  the  dock  company,  and  especially  so  in  the 
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absence  of  any  notice  of  right  or  title  to  the  goods  in  any  other  is80 
person,  to  deal  with  them  as  directed  by  those  who  were  the  ^^ 
ostensible  owners  of  them  at  the  time  of  their  deposit^  and  who»  as    ^   ^• 

£A8T  and 

snch  ostensible  owners,  had  concurred  in  placing  them  in  their  West  India 

cQstody ;  and  that  by  so  dealing  with  the  goods  the  defendants       

have  not  come  under  any  liability  to  the  plaintiffs  in  the  present     q%^^ 
action. 

It  has  been  farther,  or  rather  in  the  alternative,  contended  on 
the  part  of  the  respondents,  that  the  defendants  should  be  regarded 
as  the  bailees  of  Messrs.  Cottam,  and  that,  so  regarded,  they  could 
have  as  against  the  plaintiffs  no  better  title  than  their  bailors,  and 
could  in  no  way  justify  the  delivery  of  the  goods  upon  their  order ; 
and  this  view  of  the  case  appears  to  have  been  regarded  by  Field,  J., 
as  its  true  result. 

That  the  goods  were  landed  and  deposited  in  the  defendants' 
warehouse  at*  the  instance  of  Messrs.  Cottam,  though  with  the 
concurrence  of  the  captain,  is,  in  my  opinion,  in  accordance  with 
the  proved  and  admitted  facts  of  the  case ;  I  assent  also  to  the 
proposition  that  the  defendants  acquired  no  better  title  to  the 
goods  than  that  of  Messrs.  CJottam ;  but  there  is  no  question  in  the 
present  case  of  any  title  to  the  goods  in  the  defendants,  it  is  clear 
that  they  never  had  any,  nor  has  it  been  ever  suggested  that  they 
had ;  the  only  question,  as  it  appears  to  me,  upon  the  hypothesis 
of  the  defendants  being  the  bailees  of  Messrs.  Cottam,  is  whether 
the  defendants,  having  in  their  possession  goods  delivered  to  them 
by,  and  as  the  goods  of,  Messrs.  CJottam,  and  to  be  disposed  of 
according  to  the  order  of  Messrs.  Cottam,  tliough  in  fact  being  the 
goods  of  the  plaintiffs,  can  be  held  liable  to  the  plaintiffs  for 
disposing  of  them  upon  the  order  of  Messrs.  Cottam.  I  am  of 
opinion  that  they  cannot;  they  dealt  with  the  goods  in  the 
ordinary  course  of  their  business  as  dock  proprietors  and  ware- 
housemen, and  in  the  manner  and  for  the  purpose  for  which  they 
were  deposited  with  them.  It  is  doubtless  true,  as  was  pointed 
out  by  Field,  J.,  in  his  judgment^  that  the  facts  of  the  present 
case  are  in  many  respects  different  from  those  in  HoUina  v. 
Fowler  (1) ;  indeed  in  that  case,  it  was  held  that  there  had  been  a 
conversion ;  but  adopting  the  general  views  expressed  by  Lord, 

(1)  Law  Rep.  7  H.  L.  757. 
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1880  then  Mr.  Justice,  Blackburn,  in  the  course  of  the  answer  given  by 

Glyn  ^™  to  the  question  submitted  to  the  judges  by  the  House  of  Lords, 

^   ^'  I  can  arrive  at  no  other  conclusion  than  that  the  defendants  have 

East  AND 

West  India  not  in  the  present  case  been  guilty  of  conversion. 

*        I  agree,  therefore,  with  Lord  Justice  Bramwell  in  holding 

dpB^D  ^^^^  ^^^  appeal  must  be  allowed. 

Appeal  allowed^ 


Bageallay.  L.  J. 


Solicitors  for  plaintiffs :  Murray ^  HiUehins,  d:  Stirling. 
Solicitors  for  defendants :  Freshfislds  dt  WiUiama. 


1881  [IN  THE  COURT  OF  APPEAL.] 

Fi^.  15 
MORGAN  V.  REES. 

(C.  A.) 

Q.  B.  D.      Praciice^County  Courts  Appeal— S8  A  39  Vict.  c.  50,  ••  Q— Bequest  to  Judge  to 

take  a  Note — ApptuxUion  to  compel  Judge  to  eign  Note  or  to  hear  Case 

-^Adjournment  of  Trial  in  County  Court-^Order  XXXVII^  rule  26  of 

County  Court  Rules,  1875— -4;?pcaZ— 19  <fe  20  Vict.  c.  108,  ».  44. 

Rule  26  of  Order  XXXYII.  of  County  Court  Rules,  1875,  which  enables 
pArties  to  a  county  court  action,  "  at  any  time  before  the  action  is  called  on,  by 
consent  and  without  payment  of  any  trial  fee,  to  postpone  the  trial  to  soch 
subsequent  court  as  the  judge  shall  direct,*'  does  not  enable  such  parties  to 
adjourn  the  trial  without  the  consent  of  the  judge ;  and  therefore  where,  after  a 
cause  has  been  adjourned  by  the  judge,  the  parties  by  agreement  amongst  them- 
selyes  further  adjourn  the  trial  without  the  sanction  of  the  judge,  he  has  jarii- 
diotion  to  hear  and  dispose  of  the  cause  as  if  there  had  been  no  such  further 
adjournment. 

A  request  to  a  county  court  judge,  at  the  commencement  of  the  trial,  and 
before  any  specific  question  of  law  has  been  raised,  that  he  should  take  a  note 
of  the  evidence,  as  it  was  an  important  case  and  might  go  to  the  superior 
Court,  is  not  a  sufficient  request  within  the  meaning  of  s.  6  of  the  County  Coart 
Act,  1874  (38  &  39  Vict.  c.  50) ;  and  therefore  a  note  which  the  judge  afterwards 
took,  and  which  he  stated  was  an  incomplete  one,  and  not  such  as  he  would  have 
taken  if  he  had  been  requested  to  take  a  note  of  any  specific  question  of  law  and 
of  the  evidence  in  relation  thereto,  is  not  a  note  taken  under  that  section  which 
the  Court  will  order  him  to  sign. 

The  right  to  appeal  from  an  order  of  a  divisional  Court,  discharging  a  rule  for 
an  Older  on  a  county  court  judge  to  hear  an  action,  is  not  taken  away  becaoie 
s.  44  of  19  &  20  Vict.  c.  108,  which  substitutes  such  rule  for  a  mandamus  to  the 
county  court  judge,  enacts  that^  where  any  superior  Court  shall  have  refused  soch 
rule,  no  other  superior  Court  shall  grant  it. 

Appeal  from  an  order  of  the  Diyisional  Conrt  of  Queen  a 
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Bench  (1)  discharging  a  rale  nisi  for  an  order  upon  the  connty       1881 
court  jadge  of  Cardiganshire,  holden  at  Aberystwith,  to  re-enter     moman"" 
and  hear  an  action  in  that  court,  or  to  sign  the  notes  which  he       j^^ 
had  taken  upon  the  trial  of  such  action,  in  order  that  they  might      .,T~7v 
he  used  on  appeal  under  38  &  39  Vict  c.  50,  s.  6.  Q.  fi.  b. 

It  appeared  from  the  afSdavits  that  this  action,  which  was 
brought  in  the  Chancery  Division  of  the  High  Court  of  Justice 
for  the  delivery  up  of  certain  mortgage  and  title  deeds,  was 
transferred  to  the  county  court  of  Cardiganshire,  holden  at 
Aberystwith,  and  came  on  for  hearing  in  that  county  court  on  the 
14th  of  May,  1880,  when  the  county  court  judge  heard  part  of 
the  evidence  for  the  plaintiff,  and  then  adjourned  the  further 
hearing  to  the  following  court  in  June,  at  which  the  said  judge 
heard  further  evidence  for  the  plaintiff,  which  completed  the 
plaintiff's  case,  and  the  judge  then  adjourned  the  cause  to  the 
July  Court,  which  was  held  on  the  16th  of  that  month.  Pre- 
viously to  the  cause  coming  on  to  be  heard  on  that  day,  the 
plaintiff's  and  defendant's  solicitors,  by  consent  in  writing,  ad- 
journed the  hearing  to  the  court  in  August  next ;  the  managing 
•clerk  of  the  plaintiff^s  solicitor  informed  the  registrar's  clerk  of 
such  agreement  to  adjourn,  who  undertook  to  get  the  necessary 
entry  made  in  the  minute  book,  but  the  sanction  of  the  judge  to 
3uch  adjournment  was  not  obtained,  nor  was  he  consulted  in  the 
matter.  The  judge  had  frequently  expressed  his  disapproval  of 
the  practice  of  the  solicitors  of  the  parties  making  such  adjourn- 
ments, and  had  given  notice  that  he  would  put  a  stop  to  it,  as  it 
led  to  much  inconvenience ;  and  accordingly,  at  the  court  on  the 
16th  of  July  he  directed  the  cause  to  be  called  on,  and  after 
hearing  the  defendant's  solicitor  and  the  managing  clerk  of  the 
plaintiff's  solicitor,  he  refused  to  allow  the  adjournment  and 
directed  a  nonsuit  to  be  entered.  The  learned  county  court  judge 
stated  in  his  afSdavit,  which  he  made  in  answer  to  the  present 
application,  that  in  the  interval  between  the  June  and  July  courts 
he  had  carefully  considered  the  evidence,  and  had  come  to  the 
^sonclnsion  that  unless  further  evidence  was  adduced  on  behalf  of 
the  plaintiff  he  ought  to  direct  a  nonsuit ;  and  that  therefore,  as 

(1)  6  Q.  B.  D.  89. 
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1881        no  further  evidence  was  adduced  at  the  July  conrt,  he  nonaaited 
Morgan      ^^^e  plaintiff.  (1) 
^'  When  the  ease  first  came  on  for  hearing  at  the  Hay  conrt,  it 

seems  that  the  solicitor  for  the  plaintiff  asked  the  jndge  to  take 

Q.  B.  D.  notes  of  the  evidence,  saying  that  it  was  an  Important  qase  and 
might  be  taken  to  the  superior  Court,  but  he  did  not  specify  any 
point  of  law  with  regard  to  which  such  notes  were  to  be  taken. 
The  judge  did  take  certain  notes,  a  copy  of  which  he  supplied  to 
the  plaintiff's  solicitor  as  a  matter  of  courtesy,  but  he  declined  to 
sign  them  for  the  purpose  of  appeal  under  the  statute  38  &  39 
Vict.  c.  50,  as  he  had  not  been  requested  to  take  notes  on  any 
specific  point  of  law,  and  the  notes  which  he  had  taken  were 
rough  and  incomplete,  and  not  such  as  he  would  have  taken  if  he 
had  been  requested  to  take  notes  of  any  question  of  law  and  of 
the  evidence  in  relation  thereto. 

Cohen,  Q.C.  (Tindal  Atkinson,  with  him),  for  the  county  coart 
judge.  There  is  a  preliminary  objection  to  hearing  this  appeal. 
The  43rd  section  of  19  &  20  Yict.  c.  108,  substitutes  a  rule  or 
order  of  any  superior  Court  for  a  mandamus  to  a  judge  of  a  county 
court  for  refasing  to  do  any  act  relating  to  his  office ;  and  the 
44th  section  of  that  Act  enacts  that  when  any  superior  Court  shall 
have  refused  to  grant  a  writ  of  certiorari  or  of  prohibition  to  a 
judge,  or  such  rule  or  order,  **  no  other  superior  Court  or  jndge 
thereof  shall  grant  any  such  writ,  or  rule,  or  order."  Then  the 
Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict  c.  59),  enacts  in 
8.  20,  that  '^  Where  by  Act  of  Parliament  it  is  provided  that  the 
decision  of  any  Court  or  judge,  the  jurisdiction  of  which  Court  or 
judge  is  transferred  to  the  High  Court  of  Justice,  is  to  be  final,  an 
appeal  shall  not  lie  in  any  such  case  from  the  decision  of  the 
High  Court  of  Justice,  or  of  any  judge  thereof,  to  her  Majesty's 
Court  of  Appeal." 

[Bramwell,  L.J.  The  meaning  of  that  provision  in 's.  44  of 
19  &  20  Vict.  c.  108,  was  only  to  prevent  a  party  seeking  such 
prohibition  or  order  from  going  in  case  of  refusal  from  one  court 

(1)  The  rule  nisi  was  obtained  under      court  judge  bad  ordered  the  cause  to 
a  misapprehension    that    the  county      be  struck  out 
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to  another,  as  he  might  otherwise  have  done.    The  appeal  is  not       issi 

prevented  by  that  enactment.]  Mohqan 

Then  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  enacts  ^ees. 
in  s.  45  that  the  determination  of  all  county  court  appeals  by  a       —- 

Diyisional  Court  of  the  High  Court  shall  be  final  unless  special  g.  s.  u. 
leave  to  appeal  be  given  by  such  Court 

« 

[Brett,  L.J.  This  is  not  an  appeal  from  a  county  court,  but 
from  an  order  of  the  Divisional  Court  discharging  a  rule.  It  is 
an  appeal  from  an  original  order  of  such  Court.] 

The  appeal  was  then  heard  upon  the  merits. 

Terred^  for  the  appellant  The  cause  had  been  adjourned  over 
the  16th  of  July,  when  the  county  court  judge  had  it  called  on, 
and  the  parties  not  being  ready  he  non-suited  the  plaintiff.  He 
had  no  power  to  do  so  if  the  cause  had  been  properly  adjourned. 
That  depends  on  rule  26  of  Order  XXXYII.  of  County  Court 
Bules,  1875,  which  gives  the  parties  power  to  adjourn  by  consent, 
as  follows : — ''  The  parties  to  any  action  at  any  time  before  the 
action  is  called  on,  may  by  consent,  and  without  payment  of  any 
trial  fee,  postpone  the  trial  to  such  subsequent  court  as  the  judge 
shall  direct,  but  on  such  subsequent  court  such  fee  shall  be  paid 
or  the  cause  be  struck  out." 

[Bbett,  L.J.  That  does  not  enable  the  parties  to  postpone  the 
trial  without  the  judge  being  a  party  to  the  agreement] 

The  parties  may  adjourn,  but  the  judge  is  to  fix  the  day  at 
which  it  is  to  be  heard,  and  that  may  be  fixed  after  the  case  has 
been  adjourned.  The  registrar's  clerk  undertook  to  make  an  entry 
of  the  adjournment,  and  the  plaintifiTs  solicitor  had  a  right  to 
suppose  that  the  cause  would  not  be  taken  on  the  16th  of  July. 
If,  however,  the  judge  had  jurisdiction  to  deal  with  the  case  on 
that  day,  then  it  is  asked  that  the  case  may  be  re-heard,  or  that 
the  judge  should  sign  the  note  he  took,  so  that  the  plaintiff  may 
be  able  to  appeal.  He  was  asked  to  take  a  note  of  the  evidence, 
and  he  should  have  done  so,  and  signed  a  copy  of  such  note  in 
compliance  with  s.  6  of  38  &  39  Yict.  c.  50,  which  enacts  that  at 
the  trial  or  hearing  '^  the  judge,  at  the  request  of  either  party, 
shall  make  a  note  of  any  question  of  law  raised  at  such  trial  or 
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1881        hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of 
^onQAii     ^'8  decision  thereon,"  and  he  shall  "  famish  a  copy  of  such  note/' 

Bkes        ''  ^^^  ^^  ^^^^^  ^^^  ^^^^  ^^P7»  ^^^  ^^^  <^P7  ^  signed  shall  be 
used  and  received,"  "  at  the  hearing  of  such  appeal."    Then  by 

Q.B.  D.     Order,  January  22,  1877,  it  is  ordered  that  no  motion  under 

this  6th  section  shall  '^  be  made  by  way  of  appeal  from  any  county 

court  unless  a  copy  of  the  judge's  notes  signed  by  the  judge  shall 

have  been  handed  to  the  proper  officer  in  court,  unless  otherwise 

ordered."    Here  notes  were  taken,  and  therefore  even  if  the  judge 

was  not  asked  to  take  a  note  in  conformity  with  the  6th  section, 

the  appeal  might  still  lie  :   Seymour  v.  CouUan  (1),  and  per 

Grove,  J.,  in  Morgan  v.  Davis  (2) ;  but  still  unless  it  be  signed,  or 

the  Court  otherwise  order,  there  may  be  a  difficulty  in  getting 

the  appeal  heard. 

Cofhen,  Q.C.y  and  Tindal  Atkinson,  for  the  county  court  judge. 
The  judge  was  never  called  upon  to  take  a  note  of  any  question 
of  law,  or  he  would  have  done  so.  What  was  said  by  the  solicitor 
at  the  commencement  of  the  trial  about  taking  a  note  was  too 
general.  If  a  party  can  insist  always  on  having  a  note  taken  of 
everything,  county  court  cases  could  not  be  tried,  therefore  the 
section  says,  ''shall  make  a  note  of  any  question  of  law  raised  at 
the  trial."  There  must  be  some  specific  question  of  law  raised, 
and  a  note  of  that  and  of  the  evidence  in  relation  to  it  requested 
to  be  taken.  It  is  not  sufficient  to  say,  as  was  said  here  generally, 
this  is  an  important  question,  please  take  a  note  of  the  evidence. 
Then  as  to  the  rehearing,  there  can  be  no  rehearing,  for  the  county 
court  judge  directed  a  nonsuit,  and  neither  the  Divisional  Court 
nor  the  Court  of  Appeal  can  have  jurisdiction  to  direct  the  judge 
to  hear  again ;  it  is  not  as  if  he  declined  jurisdiction. 

Terrell  replied. 

Bramwell,  L.J.  I  think  this  appeal  must  be  dismissed.  I 
think  the  learned  county  court  judge  heard  the  case,  although 
perhaps  he  did  not  hear  it  in  the  most  satisfactory  way.  It  would 
have  been  better  if  he  had  said  ''  I  am  going  to  decide  this  case, 
and  if  you  want  to  address  me  upon  it  you  must  now  do  so." 
But  I  think  he  heard  the  case,  and  I  do  not  think  that  he  had  no 

(1)  5  Q.  B.  D.  369.  (2)  3  C.  P,  D.  280. 
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jurisdiction  to  hear  it  on  the  day  in  question  on  account  of  its        1881 
being  farther  adjoumedi  because,  as  I  construe  the  rule  of  court     mobgak 
which  has  been  referred  to,  the  parties  may  adjourn  by  consent,       ^^^ 
but  the  judge  must  be  a  party  to  the  arrangement,  and  they  have       -— 
DO  right  to  adjourn  except  with  his  sanction.    He  had  therefore     Q.  B.  D. 
jurisdiction  to  hear  the  case,  and  he  did  hear  it,  whether  in  a 
▼ery  satisfactory  way  or  not  is  not  the  question.    He  heard  it, 
and  did  not  decline  jurisdiction.    Therefore,  I  do  not  think  we 
ha^e  any  power  now  to  call  upon  him  to  rehear  the  case. 

As  to  the  other  matter.  The  statute  seems  to  suppose  that  the 
point  of  law  may  be  stated  at  once  at  the  trial,  and  then  a  note 
taken  of  all  the  evidence ;  but  it  is  obvious  that  a  point  of  law 
may  arise  in  the  course  of  the  case  ;•  or  it  may  arise  afterwards  at 
the  end;  for  instance,  the  defendant  may  say,  '^I  see  now  the 
evidence  is  given  that  there  is  a  point  of  law  in  this  matter." 
What  is  the  judge  to  do  ?  To  hear  the  evidence  over  again  ?  I 
am  sure  I  do  not  know.  But,  however,  that  is  the  statute,  and  it 
seems  to  say  he  must^  have  notice  of  a  point  of  law  being  taken 
and  a  request  to  take  the  evidence  in  relation  to  it.  I  cannot 
think  that  that  was  made  in  the  present  case.  The  plaintiff's 
solicitor  said  to  him,  **  This  is  an  important  case ;  please  take  a 
note  of  the  evidence."  Perhaps  it  would  have  been  as  well  in 
those  circumstances  if  he  had  taken  such  a  note  as  he  could  have 
signed  afterwards,  but  I  do  not  think  that  the  plaintiff's  solicitor 
technically  took  the  proceeding  that  the  statute  makes  necessary. 
Whether  if  the  point  was  properly  taken  the  judge  could  be 
allowed  to  say  he  did  not  take  a  note,  or  whether  he  could  be 
made  then  to  sign  the  note  he  may  have  taken,  it  is  not  necessary 
to  consider,  for  I  do  not  think  in  the  present  case  that  the  point 
was  properly  made  before  him,  and  consequently  he  is  not  bound 
under  the  statute  to  sign  his  notes. 

I  may  make  this  observation,  but  it  is  quite  obiter,  that  it  is 
by  no  means  clear  to  me  that  an  appeal  would  not  lie  now,  and  that 
the  Court  under  the  words  *'  unless  otherwise  ordered,*'  of  the 
order  of  January,  1877,  might  not  in  their  discretion  allow  an 
appeal  without  such  signed  notes,  when  the  propriety  of  the 
judge's  nonsuiting  could  be  considered.  However,  that  is  quite 
obiter,  and  I  think  this  appeal  must  be  dismissed. 
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1881  .3AGGALLAT)  L.J.     I  think  that  no  sufficient  request  to  take 

MoBOAH     a  n<>te  was  made  to  the  judge  under  38  &  39  Viet.  c.  50.    That 

B^       Act  contemplates  that  some  specific  question  of  law  should  be 

T—        rais^d^  ai^d  it  is  not  sufficient  merely  to  say,  '^  This  is  an  important 

Q.  B.  D.     question ;  please  take  a  note."  It  perhaps  would  have  been  better 

if,  upon  a  general  request  of  that  sort  being  made,  the  party 

making  it  had  been  required  to  state  the  specific  point  of  law 

which  was  desire^  .to  be  raised.    But  this  was  not  done,  and 

under  those  circumstances  I  am  of  opinion  that  no  sufficient 

request  was  made  within  the  statute,  and  though  in  fact  the  judge 

did  take  a  note  of  some  portion  of  the  evidence  he  tells  us  he  did 

not  take  the  whole  of  the  eyidence,  but  he  trusted  to  his  memory  for 

a  part,  and.  I  think  that  the  note  he  took  was  not  a  note  taken 

under  the  statute,  and  one  which  he  was  bound  to  sign  when 

"*      req^ired  to  do  so. 

Then,  again,  as  regards  the  ultimate  hearing,  it  appears  on  the 
first  day  in  May  a  part  of  the  evidence  of  the  plaintiff  had  been 
brought  under  the  judge's  consideration.  On  the  day  of  the 
adjournment  in  June  further  evidence  was  brought  before  him, 
and  the  evidenc.e  of  the  plaintiff  was  completed.  At  the  court 
In  July  the  judge  declined  to  allow  the  case  to  be  any  further 
adjourned,  and  I  do  not  gather  that  any  request  was  made  to 
him  by  those  who  were  then  before  him  to  be  heard  by  way  of 
argument  on  the  evidence  which  had  been  given.  I  think  the 
judge  therefore  was  acting  within  his  jurisdiction  in  nonsuiting 
the  party.  Having  regard  to  all  the  circumstances  of  this  case,  I 
should  feel  some  regret  at  being  compelled  to  arrive  at  this 
conclusion,  were  it  not  that  it  appears  to  me,  as  at  present 
advised,  that  the  plaintiff  is  not  deprived  of  the  right  of  appeal, 
and  it  will  be  within  the  jurisdiction  of  the  Court  to  whom  the 
appeal  may  be  brought  to  consider  whether  the  want  of  the 
signed  note  of  the  judge  may  not  be  supplied  in  some  other  way. 
Under  all  these  circumstances  I  am  of  opinion  this  appeal  should 
be  dismissed  with  costs. 

Brett,  L.J.  In  the  first  place  I  think  this  case  was  not 
properly  adjourned.  I  think  that  according  to  this  county  court 
rule  the  parties  cannot  adjourn  a  case  without  the  consent  of  the 
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jadge.    Moreover,  I  think  the  adjoumment  mentioned  in  8uch        1881 
rnle  is  not  an  adjoamment  of  an  adjourned  caae^  but  an  adjourn-     icoBa^zr 
ment  before  the  case  is  caUed  on  originaUy;  because  the  rule       ^ 

states  that  parties  to  any  action  at  any  time  before  the  action       

is  called  on  may  by  consent,  and  without  payment  of  any  trial  fee,     Q  B.  u. 
which  is  a  payment  made  before  the  case  is  called  on,  postpone 
the  trial  to  such  subsequent  court  as  the  judge  shall  direct,  but  at 
such  subsequent  court  such  fee,  that  is,  the  trial  fee,  shall  be  paid 
or  the  cause  be  struck  out.    That  seems  to  me  to  point  to  two 
things,  first,  that  the  adjoumment  mentioned  in  this  rule  must,  as 
I  have  said,  be  befpre  the  cause  is  originally  called  on,  and,  next, 
inasmuch  as  the  adjournment  can  only  be  to  such  subsequent 
court  as  the  judge  shall  direct,  the  parties  cannot  adjou^  the 
case  effectually  without  his  consent.  That,  I  think,  is  a  necessary 
implication  from  that  rule.    Therefore  the  present  case  was  not 
adjourned  over  the  day  in  July  on  which  the  judge  sat.    That 
there  has  been  a  practice  of  adjoumment  in  that  court  to  which 
the  judge  has  objected,  but  which  his  officials  seem  to  have 
countenanced,  I  cannot  doubt,  because  the  registrar's  clerk  did 
inform  the  parties  that  inasmuch  as  they  consented  to  the  adjourn-* 
ment  he  would  enter  it  in  the  book,  and  that  is  not  denied; 
therefore  when  the  case  came  on  on  that  adjourned  day  before 
the  judge,  and  when  both  parties  wished  him  to  adjourn  it,  why 
under  the  particular  circumstances  he  did  not  do  so,  I  confess  I 
cannot  conceive,  and  I  really  think  he  should  not  have  nonsuited 
the  plaintiff  without  first  hearing  his  solicitor  argue  the  case. 
However  he  did  in  fact  do  so ;  the  parties  were  there,  and  he 
awarded  a  nonsuit.    He  did  not  decline  jurisdiction  by  so  doing, 
but  he  assumed  jurisdiction  and  acted  upon  it,  and  therefore  it 
seems  to  me  that  under  those  circumstances  neither  the  Divisional 
Court  nor  this  Court  has  any  power  to  order  him  to  hear  the  case. 
If  he  had  declined  jurisdiction  I  should  have  thought  we  had 
authority  to  order  him  to  hear  it ;  but  the  very  terms  of  the 
application,  which  are  that  he  should  re-hear,  shew  we  have  no 
jurisdiction. 

'Well,  then,  is  there  authority  to  order  him  to  sign  the  notes  ? 
Now,  after  some  hesitation,  I  think  that  the  request  was  not 
sufficiently  accurate  or  distinct  to  bring  the  case  within  the 


V, 
BeE8. 
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1881  statute.  However,  the  judge  did  take  a  note.  If  he  had  taken 
Motoan  a  full  note,  then,  according  to  the  case  of  Seymour  v.  CotiUon  (1), 
I  should  have  thought  it  did  not  signify  whether  he  signed  it  or 
not.  He  says  it  was  not  a  sufficient  note,  and  he  has  declined  to 
Q.  B.  b.  sign  it,  and  inasmuch  as  there  was  no  proper  request,  I  do  not 
think  the  Court  can  order  him  to  sign  it,  although  for  myself  I  am 
bound  to  express  my  surprise  that  he  did  not  do  so.  I  desire  also 
to  express  my  strong  opinion  that  if,  under  the  circumstances 
when  the  matter  goes  before  the  Court  on  appeal  from  the  county 
court,  they  think  that  without  a  signed  note  they  can  hear  the 
cause  upon  other  materials,  I  cannot  see  why  the  appeal  should 
not  be  heard. 

Appeal  dismissed. 

Solicitor  for  appellant :  Oriffith  Jones. 

Solicitors  for  county  court  judge :  Bolton,  Bobbins,  db  Busk. 


Feb.  28.  [IN  THE  COURT  OF  APPEAL.] 


^*pjj^^  McCOLLIN  V.  GILPIN  akd  Othbbs. 

Company,  Lean  to — Agreement  signed  by  Diredon —  Whether  Directors perBonaUy 

liable. 

By  agreement  between  the  T.  Company  and  the  pluintiff,  the  defendants, 
describing  themselves  as  "  we  the  undersigned,  three  of  the  directors/*  agreed  to 
repay  500?.  advanced  by  the  plaintiff  "  to  the  company,**  and  assigned  to  the 
plaintiff  as  security  for  the  advance  certain  "  machines  and  tools,**  which  were 
the  property  of  the  company  : — 

Held,  after  hearing  parol  evidence  to  explain  the  ambiguity  of  the  agreement, 
that  the  defendants  were  personally  liable  to  repay  the  500?. 

Appeal  by  the  defendants  from  the  decision  of  Lush,  J.,  on 
further  consideration  (2),  that  the  defendants  were  personally 
liable  to  the  plaintiff  upon  the  following  agreement : — 

*'  Agreement  between  the  Tunbridge  Iron  and  Boiler  Works 
Company,  Limited,  of  the  one  part»  and  William  McCoUin,  Esq., 
of  Hull,  on  the  other  part.  In  consideration  for  the  advance  of 
the  sum  of  5001.  paid  by  the  said  William  McOoUin,  Esq.,  to 

(1)  5  Q.  B.  D.  369.  (2)  5  Q.  B.  D.  390. 
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the  said  company,  we,  the  undersigned,  three  of  the  directors  of  the       188 1 
said  company,  hereby  agree  to  repay  the  said  snm  of  500?.,  with    MoOollik 
interest  at  the  rate  of  5  per  cent,  per  annum,  in  six  calendar      qilpix. 
months  from  the  date  hereof.    And  we  do  hereby  assign  to  the      .TTx 
said  V7illiam  McCoUin,  as  security  for  the  said  advance  of  500Z.,     Q.  B.  D. 
the  machines  and  tools  as  iuToiced  to  him  3rd  Jane,  1878,  the 
machines  to  be  delivered  in  the  same  condition  for  working  as 
they  are  now.    And  the  said  William  McColIin  hereby  agrees  not 
to  remoTO  the  said  machines  and  tools  from  their  present  position, 
except  in  default  of  the  repayment  of  the  said  sum  of  500?.,  with 
interest  at  the  rate  of  5  per  cent,  per  annum,  at  the  expiration  of 
six  months  from  the  present  date. 

**  As  witness  our  hands  this  5th  day  of  June,  1878." 

This  document  was  signed  by  the  defendants  and  by  the  plain- 
tiff, but  not  sealed  with  the  seal  of  the  company.  The  machines 
and  tools  therein  mentioned  were  the  property  of  the  company. 

The  plaintiff  having  sued  the  defendants  for  money  lent,  the 
action  was  tried  before  Lush,  J.,  without  a  jury,  at  the  Leeds  spring 
assises,  1880,  and  he,  after  further  consideration,  gave  judgment 
for  the  plaintiff,  from  which  the  defendants  appealed* 

« 

WHb,  Q.O.f  and  Loehwood,  for  the  defendants,  cited  Mdgee  v. 
Atkinson  (1) ;  HaU  v.  Ashurst  (2) ;  Agar  v.  Aihenmum  Life  Inr 
swrance  Company  (3) ;  Bwrrdl  v.  Jones  (4) ;  Lindley  on  Partnership, 
voL  i,  p.  263 ;  Brice  on  Ultra  Yires,  pp.  637,  639. 

Cave^  Q.O,f  and  Bodd,  for  the  plaintifi^  cited  Paiee  v.  Walker  (5) ; 
Miller  V.  Thompson  (6) ;  Lindus  v.  Melrose  (7) ;  Kay  v.  Johnson  (8) ; 
Des  Landes  v«  Gregory.  (9) 

The  Coubt  (Bramwell,  Baggallay,  and  Brett,  L.J  J.),  referring 
to  MacdonaJd  v.  Longhotiom  (10)  and  Acdnd  v.  Levy  (11),  observed 

(1)  2  M.  &  W.  440.  (1)  3  H.  &  N.  177 ;  27  L.  J.  (Ex.) 

(2)  1  G.  &  M.  714.  326. 

(3)  3  0.  B.  (N.S.)  725 ;  27  L.  J.  (8)  2  H.  &  M.  118. 
(C.P.)  95.  (9)  2  E.  &  E.  602.  , 

(4)  3  B.  &  Aid.  47.  (10)  1  E.  &  E.  977 ;  28  (L.J.)  (Q.B.) 

(5)  Law  Bep.  5  Ex.  173.  293 ;  affirmed  by  Exchequer  Chamber, 

(6)  3  M.  &  a.  576.  29  L.  J.  (Q.B.)  256. 

(11)  10  Bing.  376. 
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that  parol  erideiK^  was  admissible  and  desirable  to  explain  the 
ambiguity  of  the  agreement.  In  preference,  however;  to  ordering 
a  new  trial,  they  directed  certain  witnesses  on  either  side  to  attend 
for  examination  before  the  Court  itself,  and  after  hearing  such 
witnesses,  gave  judgment  for  the  plaintiff. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  E.  Jukes^for  Laverack,  Hull, 
Solicitors  for  defendants :  Torr  &  Co,,  for  Welh  &  Hind,  Not' 
tinffham. 


Mar<^  5.  SOTHERON,  Appellakt  ;  SCOTT,  Respondent. 

k 

Q.  B.  D.      Bastafdy — Order  of  Maintenance — Marriage  of  Mother  after  making  of  Order 

— Liability  of  putative  I\jLiher, 

An  order  obtained  by  a  single  woman  for  the  maintenance  of  a  bastard  child 
can  be  enforced  against  the  putative  father  after  the  marriage  of  the  mother. 

Case  stated  by  justices  for  Durham  under  20  &  21  Yiot  a  43. 
\    On  the  SQth  of  August,  1873,  an  order  was  made  at  petty 
sessions  whereby  the  appellant  was  adjudged  to  be  the  putative 
father  of  a  bastard  child  of  the  respondent  (who  at  the  date  of  the 
birth  and  of  such  order  was  called  Mary  Jane  Day  and  was  a 
single  woman),  and  whereby  it  was  ordered  that  the  appellant 
should  pay  to  the  respondent,  the  mother  of  the  child  (so  long  as 
she  should  live,  &c.),  or  to  the  person  who  might  be  appointed 
to  have  the  custody  of  such  child  under  7  &  8  Vict.  c.  101,  2«. 
for  the  maintenance  and  education  of  the  child  until  it  should 
attain  the  age  of  thirteen  years  or  should  die,  and  the  sum  of 
108.  for  the  expenses  incidental  to  the  birth  of  the  child,  and 
the  sum  of  80.  for  costs  incurred  in  obtaining  this  order.    The 
appellant  had  due  notice  of  the  order,  and  from  time  to  time 
made  sundry  payments  to  the  respondent  pursuant  to  it»  but 
having  neglected  and  refused,  for  the  reasons  hereinafter  stated, 
to  continue  such  payments,  information  and  complaint  was  made 
on  the  18th  of  September,  1880,  before  a  justice,  setting  forth 
the  fact  of  the  order,  and  that  the  payments  thereby  directed 
to  be  made  had  not  been  made  according  thereto,  and  that 
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there  was  then  in  arrear  the  sum  of  lOs,,  being  the  amount  of 
fiye  weeks'  payments.  Upon  such  information  and  complaint  a 
warrant  was  issued  for  the  apprehension  of  the  appellant  for 
disobedience  of  the  order,  and  he  was  brought  before  the 
justices  in  petty  sessions  on  the  2nd  of  October,  1880,  when  it 
appeared  that  subsequent  to  the  date  of  the  order  the  respondent 
became  the  wife  of  one  Robert  Scott,  who  was  still  living.  No 
OYidence  was  given  either  that  Scott,  the  husband  of  the 
respondent,  had  or  had  not  the  ability  and  ,means  of  maintaining 
and  educating  the  child. 

The  justices  being  of  opinion  that  the  appellant  was  liable  to 
make  the  payments  under  the  order  gave  their  determination 
against  him,  and  decided  that  he  had  not  shewn  cause  why  the 
sum  of  lOs.  should  net  be  paid,  and  the  same  appearing  to  be 
due  from  the  appellant  under  the  order,  together  with  the  costs 
attending  the  warrant,  apprehension,  and  bringing  up  of  the 
appellant,  they  committed  him  to  prison  in  default  of  sufficient 
distress. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
marriage  of  the  respondent  with  Scott  subsequent  to  the  date  of 
the  order  had  the  effect  of  revoking  or  of  suspending  it  during 
the  continuance  of  the  marriage,  and  of  relieving  the  appellant 
from  liability  to  make  payments  thereunder. 

Cockf  for  the  appellant.  The  question  raised  .by  the  case  is 
whether  if  the  mother  of  a  bastard  child  marries  after  obtaining  an 
afiSliation  order  under  35  &  36  Yict.  c.  65  (I),  she  can  enforce  the 


1881 


(1)  The  Bastardy  Lawa  AmoDdment 
Acts,  1872  (35  &  36  Vict.  c.  65),  s.  3 : 
"  Any  single  woman  who  may  be  with 
child,  or  who  may  be  delivered  of  a 
bastard  child  after  the  passing  of  this 
Act,  may  either  before  the  birth,  or  at 
any  time  within  twelve  months  from 
the  birth  of  soch  child,  or  at  any  time 
thereafter  npon  proof  that  the  man 
alleged  to  be  the  father  of  such  child 
has  within  the  twelve  months  next 
after  the  birth  of  such  child  paid  money 
for  its  maintenance  make  application 
for  a  summons  to  be  served  upon  the 


man  alleged  by  her  to  be  the  father  of 
such  child.** 

7  &  8  Vict  c.  101,^  s.  5 :  « Pro- 
yided  always  that  no  order  for  the 
maintenance  or  support  of  any  bastard 
child  shall,  except  for  the  purpose  of 
reccJvery  of  money  previously  due 
under  such  order,  be  of  any  foroe  or 
validity  after  the  child,  in  respect  of 
whom  it  was  made,  has  attained  the  age 
of  thirteen  years,  or  after  the  marriage 
of  the  mother  of  such  child,  or  after  the 
death  of  such  child."  [Repealed  by 
35  &  36  Vict.  c.  65,  first  schedule.] 


SOTDEItOir' 

p. 

Scofr. 


Q.  B.  D. 


Q.B.D. 
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1881  order  against  the  putative  father.  Siacey  v.  Lintell  (L),  where  it 
Qff^^jt  ^fis  b^ld  ^^^^  ^^^  mother  could  not  apply  for  an  order  after  her 
g^^^  marriage,  differs  from  the  present  case,  for  here  the  order  was 
obtained  before  the  marriage  of  the  mother.  But  the  observatioiis 
of  Mellor,  J.,  in  giving  judgment,  are  strongly  in  favour  of  the 
appellant.  After  holding  that  the  mother  was  disqualified,  inas- 
much as  she  was  not  a  '*  single  woman  "  within  85  &  36  Vict 
c.  65,  s.  3,  the  learned  judge  says  that  the  reasoning  of  Lang  v. 
Spicer  (2)  is  applicable  to  the  case — ^that  a  woman  who  marries 
after  the  birth  of  her  child  ought  not  to  be  allowed  to  proceed 
against  the  putative  father,  for  her  husband  having  become  liable 
to  support  the  child,  it  could  not  have  been  the  intention  of  the 
legislature  to  establish  a  double  liability  for  its  maintenance. 
And  Lush,  J.,  after  stating  that  4  &  5  Wm.  4,  c.  76,  s.  57,  makes 
the  husband  liable  to  maintain  the  illegitimate  child  of  his  wife 
bom  before  marriage,  and  that  the  proviso  to  7  &  8  Vict.  c.  101, 
s.  5 — by  which  an  order  for  the  maintenance  of  a  bastard  child  is 
to  cease  after  the  marriage  of  the  mother — ^is  repealed  by  35  &  36 
Yict.  c.  65,  expresses  his  opinion  that  the  effect  of  repealing  this 
section  is  merely  to  prevent  an  order  becoming  void  on  the 
marriage  of  the  mother,  and  to  leave  it  in  the  discretion  of  the 
justices  to  allow  it  to  continue  until  the  child  has  reached  the 
prescribed  age.  Here  there  was  nothing  to  shew  that  the  husband 
was  not  able  to  maintain  the  child,  and  the  justices  ought  to  have 
inquired  as  to  his  ability  before  making  the  order  against  the 
appellant  The  order  is  a  grant  in  aid  of  the  person  liable  to 
maintain  the  child. 
MedCf  for  the  respondent^  was  not  heard. 

Field,  J.  I  think  the  order  of  the  justices  was  right  I  can 
find  no  enactment  in  35  &  36  Yict.  c.  65,  imposing  upon  the 
justices,  where  the  mother  of  a  bastard  child  is  married,  the 
duty  of  inquiring  whether  her  husband  is  of  suflScient  ability  to 
maintain  the  child,  before  they  proceed  to  enforce  an  order  on 
the  putative  father.  It  may  or  may  not  be  the  law  that  they  have 
a  discretion,  upon  the  hearing  of  a  summons  against  the  putative 
father  to  enforce  payment,  to  take  into  account  the  means  of  the 

(1)  4  Q.  B.  D.  291,  (2)  1  M.  &  W.  129. 
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woman's  husband,  where  these  are  shewn  to  be  sufficient  to  main- 
tain the  child.  I  should  like  to  consider  the  point  more  fully 
when  it  arises.  But  here  there  was  nothing  in  evidence  before  the 
justices  as  to  the  relative  means  of  the  father  or  the  husband, 
and  the  order  was  clearly  right 

Manisty,  J*    I  am  of  the  same  opinion.    The  only  question  is 

whether  the  order  was  revoked  by  the  marriage  of  the  mother, 

and  as  the  law  stands  under  85  &  36  Yict.  c.  65,  I  think  it 

was  not 

Judgment  for  the  responderd. 

Solicitors  for  appellant :  Purkis  dt  Perry. 
Solicitors  for  respondent :  Crawdy,  Son,  &  Tarry, 
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SOTHERON 
SOOTT. 

Q.  B.  D. 


[IN  THE  COUHT  OF  APPEAL.] 

ELLIS  V.  DBSILVA. 

ChUs — Iteference  with  Costs  to  abide  **Event " — General  Award  in  favour  of 
Defendant  on  Counter-ckiim — Refereiyce  hack  to  find  Specific  Issues. 

The  plaintiff,  wbo  had  built  two  houses  for  the  defendant  at  a  contract  price  of 
1135Z^  sued  for  1692. 165.,  the  balance  of  the  price,  and  for  other  small  items. 

The  defendant  raised  various  defences,  and  also  counterclaimed  12007.  for 
penalties  for  delay  and  for  damages  arising  from  bad  work.  The  pleadings 
went  as  far  as  surrejoinder,  after  which  the  cause,  with  all  matters  in  differ- 
ence, was  referred  to  an  architect  as  arbitrator,  upon  the  terms,  inter  alia, 
that  the  costs  of  action,  reference,  and  award,  should  follow  the  event,  unless 
the  arbitrator  should  otherwise  order.  The  arbitrator  by  an  award,  silent  as  to 
costs,  awarded  Zl,  2s.  6^.  to  the  defendant  in  ;'espect  of  the  action  and  matters 
in  difference : — 

Eddy  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  word 
"  event  *  ought  to  be  construed  distributively,  and  the  award  remitted  to  the 
arbitrator  to  find  specific  issues. 

Appeal  from  an  order  of  the  Qaeen's  Bench  Division,  remitting 
an  award  to  the  arbitrator  to  find  specific  issues. 

The  writ  was  issued  from  the  Liverpool  District  Begistry.  The 
plamtiff,  a  builder,  had  built  two  houses  for  the  defendant  at  a 
contract  price  of  11347.  5s.  to  be  paid  in  accordance  with  the  cer- 
tificates of  an  architect  from  time  to  time  to  be  given.     The 

Vol.  VI.  2  0  2 


March  11. 

(C.  A.) 
Q.  B.  D. 
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1881        defendant  had  paid  various  sums  on  account  until  the  unpaid 

Bllib       residue  amounted  to  169Z.  168.  Id.     A  claim  for  this  unpaid 

DEm^YA.     residue,  supplemented  by  a  claim  of  71  11«.  for  money  received 

T—        by  the  defendant  for  sand  or  excavationSi  alleged  to  be  the 

Q.  B.  D.     property  of  the  plaintiff,  and  by  a  claim  of  15Z.  as  damages  for 

loss  of  time  caused  to  the  execution  of  the  work^  was  made  up  in 

the  statement  of  claim  to  about  200/. 

The  defence  consisted  of  general  and  specific  trayerses;  and 
there  was  a  counter-claim  of  7842.  Is.  as  liquidated  damages,  under 
a  clause  in  the  building  contract  giving  penalties  at  the  rate  of 
one  guinea  per  day  for  delay,  and  of  unliquidated  damages  in 
respect  of  loss  which  the  defendant  had  suffered  by  reason  of  the 
plaintiff's  breaches  of  contract  in  providing  bad  materials  and  in 
many  other  details.  The  pleadings  went  as  far  as  surrejoinder, 
soon  ^ter  which,  the  district  registrar,  upon  hearing  the  parties 
and  by  consent,  ordered  that  the  action  and  all  matters  in  differ- 
ence  between  the  parties  should  be  referred  to  the  "  award  order, 
arbitrament,  final  end,  and  determination,"  of  Mr.  William  Weight- 
man,  a  Liverpool  architect.  The  order  of  reference,  which  was 
upon  a  common  printed  form,  and  gave  the  arbitrator  aU  the 
powers  as  to  certifying  and  amending  of  a  judge  at  nisi  prios, 
contained  the  following  clause : 

"  And  by  the  like  consent,  I  further  order  that  the  said  parties 
shall  in  all  things  abide  by,  perform,  fulfil,  and  keep  such  award, 
so  to  be  made  as  aforesaid,  and  that  the  costs  of  the  said  action, 
and  of  the  reference  and  award,  shall  follow  the  event  unless,  upon 
application  made  at  the  reference  for  good  cause  shewn,  the  arbi- 
trator shall  otherwise  order." 

After  hearing  a  considerable  body  of  evidence  on  both  sides, 
the  arbitrator  made  his  award,  which,  after  certain  recitals, 
proceeded  as  follows :  '^  I  find  and  award  that  there  is  due  from 
the  plaintiff  to  the  defendant  the  sum  of  8L  2$.  6cL  in  respect 
of  the  said  action  and  in  respect  of  all  matters  in  difference 
between  them." 

The  defendant,  having  signed  judgment  for  this  amount  and 
costs,  carried  in  his  costs  for  taxation ;  but  the  plaintiff  afterwards 
took  out  a  summons  before  Pollock,  B.,  to  remit  the  award  to  ibe 
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arbitrator  to  find  specific  issues,  in  order  that  the  costs  might  be       1881 
apportioned.    The  summons  having  been  referred  by  the  learned       elus 

judge  to  the  Court,  the  Queen's  Bench  Division  made  an  order  in  dmLva. 
favour  of  the  plaintiff  in  the  terms  thereof,  and  from  this  order       -— 

the  defendant  appealed.  Q.  B.  b. 

February  16.  Bigham^  for  the  [defendant.  First,  this  award  is 
conclusive,  not  being  invalid  on  the  face  of  it,  and  it  must  be 
assumed  that  the  arbitrator  found  all  the  issues  in  favour  of  the 
defendant.  Secondly,  however  .the  issues  may  have  been  in  fact 
found,  the  event  is  in  favour  of  the  defendant,  and  therefore  he 
becomes  entitled  to  costs  by  the  very  terms  of  the  reference: 
ChcUfield  V.  Sedgwick.  (1)  The  use  of  the  word  "  event "  gets  rid 
of  all  questions  as  to  specific  issues. 

[Bramwell,  L.J.  It  is  true  that  under  the  present  system  of 
pleading  it  may  sometimes  be  a  very  difficult  matter  to  eliminate 
the  issues.]  , 

That  is  so ;  and  it  will  be  especially  difficult  in  the  present  case, 
in  which  the  pleadings  go  on  to  surrejoinder. — [He  also  relied  on 
the  judgment  of  Field,  J.,  in  Stooke  v.  Taylor,  (2)] 

Eenry  Sutton,  for  the  plaintiff.  First,  this  award  is  uncertain 
and  insufficient,  and  therefore  invalid.  It  is  impossible  to  see  how 
the  97.  2s.  6(2.  is  made  up.  Before  the  Judicature  Acts,  it  was 
always  the  practice  for  the  arbitrator  to  find  specific  issues,  and 
8uch  was  the  practice  before  the  Common  Law  Procedure  Acts : 
KUbum  V.  K^bum.  (3) 

Secondly,  "  event "  must  be  read  distributively :  Myers  v. 
Defries.  (4)  Cole  v.  Firth  (5)  shews  the  form  of  order  which 
ought  to  have  been  made  as  to  costs.  The  plaintiff  should  have 
had  the  general  costs  of  the  action,  and  the  defendant  the  costs  of 
proving  the  counter-claim.^*  [He  also  relied  on  the  judgment  of 
the  majority  of  the  Court  in  Stooke  v.  Taylor.  (2)] 

BigJiam,  in  reply.  There  is  no  obligation  upon  an  arbitrator  to 
go  through  the  issues  and  award  specifically  upon  them :  Bussell 
on  Arbitration,  5  th  ed.  p.  338.      It  may  be  that  the  plaintiff 

(1)  4  C.  P.  D.  459.  (3)  18  M.  &  W.  671, 

(2)  5  Q.  B.  D.  569.  (4)  5  Ex.  D.  180. 

(5)  4  Ex.  D.  801. 

2  0  2  2 
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1881        might  haye  gone  before  the  arbitrator  and  claimed  the  general 

TC^TTtt       costs  of  the  action  separately,  but  it  is  too  late  to  claim  them 

now. 

Our.  adv.  vtdt. 


9. 

Desilya. 


(0.  A.) 
Q.B.D. 


March  11.  Bramwell,  L.J.  In  this  case,  the  claim,  comiter- 
claim,  and  all  matters  in  difference,  were  referred  to  an  arbitrator 
by  an  order  of  reference  containing  a  general  clause  to  the  effect 
that  costs  were  to  abide  the  eyent.  The  arbitrator  simply  awarded 
a  small  balance  to  the  defendant.  This  may  mean  that  the  plain- 
tiff had  no  cause  of  action,  but  it  may  also  mean  that  the  plaintiffs 
claim  was  substantiated  to  a  certain  amount,  but  that  this  amount 
was  overtopped  by  the  counter-claim  which  the  defendant  made 
good.  In  fact,  about  a  dozen  combinations  may  be  imagined,  each 
of  which  may  possibly  explain  the  award.  It  is  therefore  argued  on 
behalf  of  the  plaintiff  that  the  word  event  ought  to  be  read  dis- 
tributively,  as  if  the  term  **  events  "  had  been  employed,  and  the 
Court  below  so  found.  It  cannot  be  denied  that  this  is  the 
general  interpretation  of  the  term,  and  I  see  nothing  in  this  par- 
ticular case  to  make  another  interpretation  the  correct  one.  I 
am  of  opinion  that  the  plaintiff's  contention  is  right,  and  that  the 
reason  of  the  thing  is  to  treat  *'  event "  distributively.  The 
award  therefore  must  go  back  for  the  arbitrator  to  amend  it  by 
finding  specific  issues. 

Baqgallat  and  Brett,  L. JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plainUff :  Chester  dt  Co.,  far  WriffJd,  Beekd,  & 
Ca.y  LiverpooL 

Solicitors  for  defendant :  W.  W.  W^nne  dt  San,  far  T.  d  T. 
Martin,  lAverpaal. 
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TOE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  THE  TOWN  AND         188 
BOROUGH  OF  ROCHDALE  v.  THE  JUSTICES   OF  THE  PEACE     March  16. 
FOR  THE  COUNTY  OF  LANCASTER, 


Eighwaf — Bepair^Disiumpiked  Roads — Main  Foods — Highways  and  Loco^ 
motives  (^Amendment)  Act,  1878  (41  A  42  Vict.  e.  77),  s.  13. 

The  Highways  and  Locombtiyes  (AmendmeDt)  Act,  1878  (41  &  42  Vict,  c  77), 
by  8. 13  enacts  that  any  road  which  has  '*  between  the  81st  of  December,  1870, 
and  the  date  of  this  Act  ceased  to  be  a  tnrapike  road  .  •  .  shall  be  deemed  to  be 
a  main  road,  and  one-half  of  the  expenses  incurred  from  and  after  the  29th  of 
September,  1878,  by  the  higliway  authority  in  the  maintenance  of  such  road, 
shall,  as  to  eyery  part  thereof  which  is  within  the  limits  of  any  highway  area,  be 
paid  to  the  highway  authority  of  such  area  by  the  county  authority  of  the  county 
in  which  such  road  is  situate,  out  of  the  county  rate." 

The  corporation  of  the  town  and  borough  of  R.  were  the  highway  authority  of 
the  R.  highway  area.  Under  ss.  47-50  of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict,  c  34),  such  portions  of  the  turnpike  roads  entering  R.  as 
came  within  the  area  of  the  **  town  "  were  taken  out  of  the  turnpike  trusts,  and 
the  obligation  to  repair  the  same  was  imposed  upon  the  corporation.  By  a  local 
Act  in  1872  the  boundaries  of  the  borough  were  enlarged,  and  all  the  provisions 
of  the  Acts  relating  to  the  "  town  **  were  msde  applicable  to  the  enlarged  area  of 
the  borough.  The  effect  was  that  the  further  portions  of  the  turnpike  roads  thus 
for  the  first  time  brought  within  the  area  of  the  borough  were  taken  out  of  the 
turnpike  trusts  by  the  operation  of  the  Towns  Improvement  Clauses  Act,  1847, 
and  ceased  to  be  turnpike  roads : — 

Held,  by  Watkin  Williams  and  Mathew,  JJ.,  that  the  farther  portions  of  the 
turnpike  roads  brought  within  the  enlarged  boroagh  area  by  the  local  Act  of  1872, 
though  they  had  ceased  to  form  pirts  of  the  turnpike  roads,  were  not  main  roads 
within  8. 13  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  since 
that  section  contemplated  only  the  cesser  or  extinguishment  and  winding-up 
of  turnpike  trusts,  and  did  not  apply  to  a  case  where  the  portions  of  roads  in 
question  only  ceased  incidentally  to  form  part  of  the  turnpike  trusts. 

Speoial  Case  stated  by  consent.  The  facts  appear  in  the 
judgment 

March  12.  Sir  H.  Oiffard,  Q.O.  (Orump^  with  him),  for  the 
plaintiffs. 

Oorst,  Q.C  (H.  F.  Blair,  with  him),  for  the  defendants. 

Cur.  adv.  vulL 

March  16.  The  judgment  of  the  Court  (Williams  and 
Mathew,  JJ.)  was  deliyered  by 

Williams,  J.     The  plaintiflTs  are  the  highway  authority  of 


Q.  B.  D. 
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1881       the  Bochdale  highway  area,  and  the  defendants  are  the  county 

OoBFOBATioK  authoritj  of  the  county  of  Lancaster,  within  which  the  said 

OF  EoOTDALB  ^^^^  jg  situated :  and  the  question  in  this  case  is  whether  the 

Justices  or  plaintiffs,  as  such  highway  authority,  are  entitled  to  call  upon 

—       the  county  authority,  under  the  13th  section  of  the  Highways  and 

Q.  B.  D.     Locomotives  (Amendment)  Act,  1878,  to  contribute  half  of  the 

expenses  of  maintaining  certain  portions  of  certain  roads  included 

within  the  said  highway  area,  by  reason  of  the  said  portions  of 

roads  haying  been,  as  it  is  alleged,  disturnpiked  within  the  meaning 

of  the  said  section. 

The  inhabitants  of  the  town  of  Eochdale  were  incorporated  by 
royal  charter  in  the  year  1856,  under  the  title  of  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  borough  of  Bochdale. 
The  ''  town  "  at  this  time  included  *^  all  places  within  a  radius  of 
three-quarters  of  a  mile  from  the  Old  Market  Place."  Previously 
to  its  incorporation  the  town  of  Bochdale  had  been  governed  by 
commissioners  under  a  local  Act,  and  upon  its  incorporation  all 
the  rights,  powers,  estates,  and  property,  and  all  the  liabilities  and 
obligations  of  the  commissioners  were  transferred  to  and  imposed 
upon  the  new  corporation.  Amongst  those  rights  and  liabilities 
were  the  following  (as  stated  in  paragraph  8  of  the  special  case)  :-^ 

''By  the  Bochdale  Improvement  Act,  1853,  s.  85,  the  Towns 
Improvement  Clauses  Act,  1847,  ss.  47,  48,  49,  and  50  were 
(inter  alia)  incorporated  therewith.  These  sectiona  are  as 
follows  :— 

*'  Sect.  47 :  The  management  of  all  the  streets  which  at  the 
passing  of  the  special  Act  are,  or  which  thereafter  become  public 
liighways,  and  the  pavements  and  other  materials  as  well  in  the 
footways  as  carriage  ways  of  such  streets,  and  all  buildings, 
materials,  implements,  and  other  things  provided  for  the  purposes 
of  the  said  highways  by  the  surveyors  of  highways  or  by  the 
commissioners,  shall  belong  to  the  commissioners. 

*^  Sect.  48 :  The  commissioners,  and  none  other,  shall  be  the 
surveyors  of  all  highways  within  the  limits  of  the  [special  Act, 
and  within  those  limits  shall  have  all  such  powers  and  authorities, 
and  be  subject  to  all  such  liabilities,  as  any  surveyors  of  highways 
are  invested  with  or  subject  to  by  virtue  of  the  laws  for  the  time 
being  in  force,  and  the  inhabitants  of  the  district  within  the  said 
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limits  shall  not,  in  respect  of  any  lands  situate  within  the  said       issi 
district,  be  liable  to  the  payment  of  any  highway  rate,  grand  jury  cobpobation 
cess,  or  other  payment  in  respect  of  making  and  repairing  roads  ®'  Koohdalb 
within  the  other  parts  of  the  parish,  township,  barony,  or  place,  in   JuancEs  m 

which  the  said  district  or  any  part  thereof  is  situate.  

**  Sect.  49 :  "  The  commissioners  shall  be  deemed  guilty  of  a  ^'  ^'  ^' 
misdemeanor  for  refusing  or  neglecting  to  repair  any  public 
highway  within  the  limits  of  the  special  Act,  and  shall  be  liable 
to  be  indicted  for  such  misdemeanor  in  the  same  manner  as  the 
inhabitants  thereof,  or  of  any  parish,  township,  qr  other  district 
therein  were  liable  before  the  passing  of  the  special  Act. 

*'  Sect.  50 :  The  trustees  of  any  turnpike  road  shall  not  collect 
any  toll  on  any  road  within  the  limits  of  the  special  Act,  or  lay 
out  any  money  thereon." 

Several  of  the  roads  entering  Bochdale  were  turnpike  roads, 
and  under  the  aboTC-mentioned  sections  of  the  Towns  Improve- 
ment  Clauses  Act,  such  portions  of  the  said  turnpike  roads  as 
came  within  the  area  of  the  town  were  taken  out  of  the  Turnpike 
Trusts,  and  the  obligation  to  repair  the  same  imposed  upon  the 
commissioners,  and  more  recently  upon  the  corporation. 

This  was  the  state  of  things  down  to  the  year  1872.  In  that 
year  an  Act  was  passed  called  the  Bochdale  Improvement  Act, 
1872,  by  which  the  boundaries  of  the  municipal  borough  were 
enlarged  and  made  coextensive  with  the  boundaries  of  the  par- 
liamentary borough  as  specified  in  the  Boundary  Act,  1868 ;  and 
further,  by  this  Act  all  the  provisions  of  the  Acts  theretofore  in 
force  relating  to  the  ^'  town  "  were  extended  to  and  became  appli- 
cable to  the  enlarged  area  of  the  borough. 

The  effect  of  this  was  that  the  further  portions  of  the  said 
turnpike  roads,  now  for  the  first  time  brought  within  the  area  of 
the  borough,  were  taken  out  of  the  Turnpike  Trusts  by  the 
operation  of  the  Towns  Improvement  Claqses  Act,  1847,  and 
ceased  to  be  turnpike  roads,  and  the  question  is  whether  they  have 
so  ceased  and  have  become  main  roads  within  the  meaning  of  the 
13th  section  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878,  so  as  to  entitle  the  highway  authority  of  the  area  in  which 
they  are  situated  to  claim  from  the  county  authority  half  of  the 
expenses  of  their  repair. 


Lanoabteb. 
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1881  The  section  in  question  is  as  follows : — 

CoBFOBATioN      **  Soct.  13  •*  FoF  tho  pntposos  of  this  Act,  and  subject  to  its 
OP    ^    ALB  py^jyjgjQjjg^  gjjy  j^g^  which  has,  withiu  the  period  between  the 

T.^™^fZ  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
seTenty,  and  the  date  of  the  passing  of  this  Act,  ceased  to  be  a 
turnpike  road,  and  any  road  which,  being  at  the  time  of  the 
passing  of  this  Act  a  turnpike  road,  may  afterwards  cease  to  be 
such,  shall  be  deemed  to  be  a  main  road ;  and  one  half  of  the 
expenses  incurred  from  and  after  the  twenty-ninth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  seventy-eight,  by  the 
highway  authority  in  the  maintenance  of  such  road  shall,  as  to 
every  part  thereof  which  is  within  the  limits  of  auy  highway  area, 
be  paid  to  the  highway  authority  of  such  area  by  the  county 
authority  of  the  county  in  which  such  road  is  situate  out  of  the 
county  rate,  on  the  certificate  of  the  surveyor  of  the  county 
authority,  or  of  such  other  person  or  persons  as  the  county 
authority  may  appoint,  to  the  effect  that  such  main  road  has  been 
maintained  to  his  or  their  satisfaction. 
**  Provided  that  no  part  of  such  expenses  shall  be  included  in— 

"  (1.)  Any  precept  or  warrant  for  the  levying  or  collection  of 
county  rate  within  the  metropolis,  subject  and  without 
prejudice  to  any  provision  to  be  hereafter  made ;  or 

**  (2.)  Any  order  made  on  the  council  of  any  borough  having  a 
separate  court  of  quarter  sessions  under  section  one 
hundred  and  seventeen  of  the  Municipal  Corporation 
Act,  1835. 

**  The  term  ^  expenses '  in  this  section  shall  mean  the  cost  of 
repairs  defrayed  out  of  current  rates,  and  shall  not  include  any 
repayment  of  principal  moneys  borrowed,  or  of  interest  payable 
thereon." 

The  said  portions  of  roads  undoubtedly,  upon  being  brought 
within  the  area  of  the  borough  upon  the  enlaigement  of  its 
boundary,  were  entirely  taken  out  of  the  turnpike  trusts,  and 
ceased  to  form  parts  of  the  turnpike  roads ;  but  we  think  that  it 
cannot  be  correctly  stated  that  they  ceased,  within  the  meaning 
of  this  section,  to  be  turnpike  roads  so  as  to  have  become  main 
roadd. 
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We  think  that  the  section  does  not  apply  to  such  a  case^  and        I88I 
that  it  contemplates  only  and  provides  for  the  case  of  the  cesser  corporation 
or  extinguishment  and  winding-up  of  turnpike  trusts,  and  enacts  ^'  Bo^hdale 
that  in  such  case  the  distumpiked  road  shall  become  a  main  road,   Jusnon  of 

for  the  expenses  of  repairing  which  the  highway  authority,  upon        

whom  the  obligation  would  primarily  fall,  should  be  entitled  to  ^  ^*  ^- 
be  reimbursed  to  the  extent  of  one-half  by  the  county  authority, 
and  that  it  does  not  apply  to  a  case  like  the  present,  where  the 
portions  of  roads  in  question  have  only  ceased  to  form  part  of  the 
turnpike  trust  incidentally  by  their  absorption  by  and  transfer  to 
another  jurisdiction,  with  an  express  provision  for  their  mainte- 
nance and  repair  different  from  that  which  would  have  applied  to 
them  had  they  become  main  roads. 

We  therefore  come  to  the  conclusion  that  the  roads  in  question 
are  not  main  roads  within  the  meaning  of  the  statutes,  but  are 
highways  within  the  borough  area,  the  burden  of  repairing  which 
is  thrown  exclusively  upon  the  borough  authorities. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Narris,  Aliens,  it  Carter,  far  Z.  MeBor, 
Bochdale. 

Solicitors  for  defendants:  Bidsddle,  Craddoek,  dk  Bidsddle,for 
F.  0.  Eidton,  Preston. 


630  QUEEN'S  BENCH,  0.  P^  AND  EX.  DIVISIONS     VOL.  VL 


1880  [IN  THE  COUBT  OF  APPEAL.] 

March  16. 

rQ^^s  YEWENS,  Appellaot  :  NOABLES,  Rkspondeht. 

^^^'       Eevenue — Inhabited  Souse  Duty — Exemption — **  Servant  or  other  Penon**^ 

32  (6  38  Vict.  c.  14,  &  11. 

The  respondent  was  a  hop-merohant,  and  was  possessed  of  certain  houses  having 
an  internal  commonication  thronghout,  and  used  for  the  purposes  of  his  trade. 
K.  lived  in  the  houses  in  order  to  take  care  of  them,  hut  he  was  a  clerk  in  the 
respondent's  employ  at  a  salary  of  1501.  a  year,  and  he  resided  in  the  houses 
together  with  his  wife,  children,  and  servant  :— 

Eddy  that  K.  was  not "  a  servant  or  other  person  "  within  the  meaning  of 
32  &  33  Yict.  e.  14,  s.  11,  and  that  the  respondent  was  not  exempt  from 
inhabited  house  duty  in  respect  of  the  houses* 

Appeal  from  the  judgment  of  Kelly,  O.B.,  and  Pollock,  B«,  on 
a  case  stated  under  87  &  88  Yict.  c  16. 

At  a  meeting  of  the  commissioners  for  the  division  of  South- 
wark,  Surrey,  held  on  the  16th  day  of  February,  1877,  C.  Noakes, 
hop-merchant,  appeared  by  his  agent  against  a  charge  for  inhabited 
house  duty  of  5002.  at  dd.  per  pound  upon  the  houses  Nos.  11  and 
18,  Southwark  Street,  Borough,  for  the  year  1876-7,  such  houses 
having  an  internal  communication  throughout,  upon  the  ground 
that  they  were  solely  used  for  trade  purposes,  and  only  otherwise 
occupied  by  a  caretaker. 

It  appeared  in  evidence  that  Eepell,  a  clerk  in  C.  Noakes's 
employ  at  a  salary  of  150Z.  per  annum,  with  his  wife,  five  children, 
and  a  servant  girl  about  thirteen  years  old,  occupied  five  rooms 
on  the  upper  portion  of  the  premises,  three  on  the  second-floor, 
and  two  attics,  coals  and  gas  free,  and  that  his  wife  and  the  girl 
cleaned  the  ofiSces  in  the  building.  Eepell  was  only  occupying 
so  many  rooms  until  some  of  them  with  three  others  were  let, 
although  he  had  resided  in  them  for  two  years  and  a  half  without 
being  disturbed :  it  was  also  stated  he  had  been  placed  there  in 
consequence  of  a.  fire  having  occurred  on  the  premises  a  short 
time  before  taking  up  his  abode  in  them.  Eepell  admitted  having 
received  lOZ.  advance  of  salary  about  twelve  months  before 
removing  into  the  above  premises,  but  none  since. 

The  commissioners,  considering  that  the  premises  were  solely 
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used  for  trade  purposes,  and  believing  Kepell's  position  to  be 
simply  that  of  a  caretaker,  allowed  the  exemption  claimed  (1), 
but  the  sorToyor  of  taxes  declared  his  dissatisfaction  with  their  de- 
eifiiony  and  required  them  to  state  and  sign  a  case  for  the  opinion 
of  the  High  Court  of  Justice. 

The  Exchequer  Division  having  given  judgment  for  the 
respondent,  the  surveyor  appealed* 

March  1,  6.    Sir  H.  Giffard^  8.Q.^  and  A.  V»  Dicetf,  for  the 
appellant. 
Melntyre,  Q.C7.,  and  W.  Qraham,  for  the  respondent 
The  arguments  are  sufiSciently  noticed  in  the  judgments. 

CW.  adv.  vuU. 

March  16.    The  following  judgments  were  delivered  i-— 

Bbamwell,  L.J.  I  think  that  this  appeal  must  be  allowed. 
The  building  in  question  is  subject  to  duty,  unless  it  comes  within 
the  exception  relied  upon.  I  do  not  desire  to  lay  too  much  stress 
upon  the  fact  that  the  burden  of  proof  lies  upon  the  respondent, 
and  that  this  is  not  a  case  in  which  a  tax  is  being  imposed  upon 
the  subject,  but  a  case  in  which  a  tax  being  imposed  upon  the 
community,  the  subject  is  endeavouring  to  get  rid  of  it  by  ex- 
emption ;  nevertheless  I  cannot  help  remarking  that  it  is  for  the 
respondent  to  shew  that  he  fiEdls  within  the  exemption,  and,  in  my 
opinion,  he  fedls  to  do  this.  Upon  looking  into  the  statutes  which 
have  been  passed  one  after  another,  the  object  of  them  appears  to 
have  been  to  remove  that  which  was  practically  a  special  tax  upon 
particular  trades,  owing  to  the  circumstances  under  which  they  are 
carried  on ;  for  instance,  if  a  trade  could  not  be  carried  on  without 
a  warehouse  for  the  produce  of  the  trader's  manufacture  or  for 
what  he  dealt  in,  and  if  the  possession  of  that  warehouse  involved 
the  necessity  of  having  a  caretaker,  to  charge  that  warehouse. 


isso 


Yewxhs 

V. 
NOAKBBL 


(1)  By  32  d?  33  Vict.  c.  14,  a.  11, 
*^  from  and  after  the  5th  day  of  April, 
1869,  any  tenement,  or  part  of  a  tene- 
ment, occupied  as  a  house  for  the 
purpose  of  trade  only,  or  as  a  ware- 
house for  the  sole  purpose  of  lodging 
goodfl^  wares,  or  merchandize  therein. 


or  as  a  shop  or  counting-house,  or  being 
used  as  a  shop  or  oounting-house,  shall 
be  exempt  from  inhabited  house  duties, 
although  a  servant  or  other  person  may 
dwell  in  such  tenement,  or  part  of  a 
tenement  for  the  protection  thereof." 


(0.  A.) 


(O.A.) 
Ex.D. 
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1880  when  there  would  be  no  analogous  tax  upon  a  trade  which  did 
Tewznb  not  require  such  a  caretaker,  would  be  evidently  a  tax  upon  the 
'KoIje^  particular  trade,  just  as  though  a  particular  burden  had  been  put 
upon  it  The  legislature  saw  this  inconvenience,  and  from  time  to 
time  it  has  recognised  that  there  must  be  a  caretaker  in  the  day- 
Bramweii.L.Jr  time,  and  that  there  must  be  a  caretaker  in  the  night-time,  and 
that  if  a  man  is  to  take  care  of  a  house,  he  must  be  at  liberty  to 
dwell  there ;  that  is  to  say,  it  is  unnecessary  that  he  should  have 
some  other  place  for  his  true  dwelling,  at  which,  under  the  earliei: 
state  of  the  law,  he  would  have  had  to  sleep,  and  at  which  after- 
wards, when  he  was  at  liberty  to  sleep  at  the  building  of  which  he 
took  care,  he  could  go  to  take  his  meals.  The  legislature  preferred 
to  make  an  exception  rather  than  that  a  particular  trade  should 
be  taxed  under  the  inhabited  house  duty,  because  it  required  the 
employment  of  a  caretaker  for  the  houses  in  which  it  was  carried 
on.  In  the  present  case  the  caretaker  resides  in  the  house  with 
his  wife,  with  a  servant,  and  with  some  children ;  how  can  it  be 
said  that  this  state  of  things  is  within  the  reason  or  the  principle 
of  the  legislation,  to  which  I  have  called  attention?  It  is  to  be 
observed  that  this  is  not  legislation  for  the  benefit  of  the  care- 
taker, it  is  legislation  for  the  benefit  of  the  trader.  As  was 
pointed  out  by  the  learned  counsel,  if  the  argument  in  favour  of 
the  respondent  could  prevail,  the  Crown  might  lose  the  benefit  of 
the  tax  on  an  inhabited  house,  which  otherwise  it  would  get,  from 
the  circumstance  that  the  caretaker  would  occupy  an  inhabited 
house,  subject  to  duty.  It  may  be  said,  are  married  men  not  to  be 
caretakers  ?  I  do  not  say  that  they  are  not  to  be,  but  what  I  say 
is,  that  the  houses  which  they  take  care  of  must  not  be  the 
dwellings  of  themselves  and  their  families ;  and  that  if  they  are 
made  the  dwellings  of  themselves  and  their  families,  the  case  is  not 
within  the  exemption,  which  supposes  an  exemption  in  the  case  of 
a  caretaker  only.  I  think  that  the  meaning  of  the  expression  in 
the  Act  of  Parliament  is  plain ;  it  says,  **  servant  or  other  person," 
by  which  I  understand  this,  that  the  '* other  person"  may  not 
exactly  occupy  the  position  of  a  servant ;  he  may  have  undertaken 
the  duty  of  taking  care  for  the  proprietor  of  the  building,  but  not 
necessarily  because  he  is  a  servant  A  servant  is  a  person  subject 
to  the  command  of  his  master  as  to  the  manner  in  which  he  shall 
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do  his  work.    I  think  the  statute  means  that  the  *'  other  person  "       isso 
employed  to  take  care  shall  be  a  person  who  has  entered  into  a     ybwdnb 
contract  for  that  parpose,  or  who  has  entered  into  a  contract  of     v^^.. 

service  for  that  purpose.   I  think,  therefore,  that  this  case  might  be       

decided  on  the  general  considerations  to  which  I  have  endeavoured  Ex.  D. 
to  give  expression.  But  as  to  this  particular  case,  with  very  great  sm^^  l.j. 
deference  to  those  who  think  otherwise,  it  does  seem  to  me  impos- 
sible to  hold  that  this  particular  case  can  be  within  the  intention, 
or  within  the  spirit,  or  even  the  words  of  the  Act  of  Parliament. 
Here  are  a  man  and  his  wife  and  children,  having  a  servant, 
residing  within  this  building,  which,  as  fieur  as  they  are  concerned, 
is  as  much  an  occupied  dwelling-house  to  the  extent  to  which  they 
occupy  it,  as  a  part  of  a  house  can  be ;  and  it  isdoapossible  to  say 
that  this  person  is  not  residing,  or  having  the  benefit  of  a  residence, 
with  his  family,  in  the  house.  I  think,  therefore,  that  whether 
we  look  at  those  general  principles  to  which  I  have  adverted,  or 
to  the  circumstances  of  this  particular  case,  it  is  not  within  the 
statute.  I  did  intend  to  make  one  further  remark,  and  that  is, 
that  I  really  do  not  see  where  the  doctrine  contended  for  is  to 
stop.  If,  because  a  man  may  reside  in  a  house,  his  wife,  his 
children,  and  his  servant  may  reside  there  without  rendering  the 
house  liable  to  duty,  why  may  not  he  huve  his  father  and  his 
mother  ?  Why  may  he  not  have  the  children  of  his  wife  by  a 
former  husband ;  and  why  may  he  not  have  his  wife's  father  and 
mother  ?  and  why  not  any  number  of  relations  and  friends  that 
his  sense  of  benevolence  may  induce  him  to  make  a  part  of  his 
fiamily  ?    I  really  cannot  see  the  limit 

Under  these  circumstances  in  this  case  I  think  the  appeal 
should  be  allowed. 

Thesigeb,  L.J.  I  agree  that  this  appeal  should  be  allowed, 
but  not  entirely  upon  the  same  grounds  as  those  stated  by  Bram- 
well,  IbJ.  I  cannot  bring  myself  to  think  that  the  exemption 
from  inhabited  house  duty,  which  trade  premises  enjoy,  is  neces- 
sarily lost  from  the  fact  that  the  caretaker  is  put  in  possession  and 
occupation  of  the  house  with  his  wife  and  family.  And  I  found 
my  view  upon  a  consideration,  partly  derived  from  previous 
l^islation  in  pari  materia  and  the  practice  of  the  commissioners 
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1880       under  snch  legislation,  and  partly  derived  from  the  views  and 
YmnssB     habits  of  the  community,  with  reference  to  which  Acts  of  Parlia- 
ment ought  to  be  construed,  and  with  reference  to  which  also  it 
appears  to  me  that  the  practice  of  the  commissioners  has  been 


V. 
NOAXU. 


Ex.  D.  founded. 
ThM^  jjj.  Now,  as  regards  previous  legislation,  the  first  Act  with  which 
it  is  necessary  for  me  to  deal  is  the  Act  48  Geo.  3,  c  55.  Under 
that  Act  inhabited  house  duties  were  imposed  in  respect  both  of 
trade  premises,  subject  to  certain  qualifications  which  I  need  not 
discuss,  and  of  dwelling-houses  also,  and  the  only  exemption 
bearing  upon  the  point  amongst  those  given  by  that  Act^  and  to 
be  found  in  schedule  B.  to  the  Act»  was  an  exemption  in  the 
followiog  terms:  ''Every  house  whereof  the  keeping  is,  or  shall 
be,  committed  or  left  to  the  care  or  charge  of  any  person  or 
servant,  who  doth  not  pay  any  rates  to  the  church  and  poor,  and 
who  resides  therein  for  the  purpose  only  of  taking  care  thereof/' 
Then  there  is  a  provision, ''  Provided  that  an  assessment  shall  be 
duly  made  in  every  such  case,  and  the  fact  be  truly  returned  in 
the  manner  directed  by  this  Act  in  other  cases  of  exemption  from 
the  said  duties,  and  the  exemption  be  allowed  by  the  commissioners 
for  executiug  this  Act." 

That  is  an  exemption  which  relates  to  houses  not  occupied 
for  the  purpose  of  dwelling  by  the  owners  or  occupiers  of  those 
houses,  and  also  to  trade  premises  which  may  for  the  time  be  un- 
occupied, and  therefore  it  provides  that  where  there  is  nobody 
left  in  that  house  but  a  ^  person  or  servant  who  doth  not  pay 
rates  to  the  church  and  i)Oor,"  and  who  resides  in  the  house 
''  for  the  purpose  only  of  taking  care  thereof,**  there  shall  be  an 
exemption.  Now,  it  appears  to  me  that  if  we  were  called  upon 
to  construe  that  Act,  bearing  in  mind  what  are  the  manners  and 
habits  of  the  community,  we  should  not  be  justified  in  saying  that 
the  exemption  granted  by  that  Act  would  be  lost,  merely  by  the 
fact  of  the  caretaker  living  in  the  house  with  his  wife  and  family. 
We  know  very  wellr  that  if  we  were  to  take  all  the  houses  in  the 
metropolis,  unoccupied  except  by  caretakers,  in  a  vast  majority  of 
those  houses  so  occupied  by  caretakers  we  should  find  that  the  care- 
taker goes  into  the  house,  and  goes  into  the  house  with  his  litde 
bedding  and  furniture,  and  with  his  wife  and  children ;  and  I  may 
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say  that  it  is  stated  to  us  that  not  011I7  nnder  that  Act,  bnt  under        I880 
the  Act  which  we  have  to  consider,  it  has  been  the  practice  of  the     ybwevs 
oommissionerSy  where  it  is  clearly  and  obviously  a  case  of  an     j^^]^ 
ordinary  caretaker  taking  his  wife  and  family  with  him '  merely        -— 
because  they  have  no  other  place  of  residence,  and  where  the  wife      Ex.  D. 
and  family  are  not  engaged  in  any  occupation,  but  are  simply    The^,hj. 
appendages  to  the  caretaker  jemd  assisting  him  in  taking  care  of 
the  house,  to  exempt  houses,  the  caretakers  of  which  are  in  those 
houses  under  such  conditions.    While  it  is  true  that  we  have  no 
right  to  construe  the  Act  itself  by  the  practice  which  has  taken 
place  under  that  Act,  it  is  equally  true  that  we  are  entitled  to 
construe  that  Act,  not  only  upon  the  actual  words  used,  but  with 
reference  to  the  practice  which  had  grown  up  and  was  existing  at 
the  time  when  that  Act  was  passed. 

Now,  that  being  the  original  Act,  we  pass  on  to  the  Act 
57  Greo.  3,  c.  25,  under  which  trade  premises  were  exempted  from 
inhabited  hf use  duty.  At  that  time  it  was  thought  desirable 
that  that  exemption  should  be  guarded  by  this  restriction,  namely, 
that  no  peiBon  should  reside  in  the  houses  except  in  the  day-time, 
and  for  the  purpose  of  trade.  The  words  are,  "  no  person  inhabit- 
ing, dwelling,  or  abiding  therein,  except  in  the  day-time  only,  for 
the  purpose  of  such  trade." 

That  being  the  position  of  trade  premises  under  that  Act,  it 
appeals  to  have  been  felt  by  the  legislature  that  that  restriction 
was  too  strong,  and  that  there  ought  to  be  some  exemption  under 
which  the  trade  premises  might  be  watched  and  guarded  and 
protected  in  the  night-time  as  well  as  in  the  day-time  while 
trade  was  being  carried  on,  and  accordingly  6  Geo.  4,  c  7,  dealt 
with  that  matter.  By  s.  7  it  recited,  ''And  whereas  it  may 
be  expedient  for  the  protection  of  property  to  extend  the  provision 
last  mentioned  to  other  cases  of  houses,  tenements,  or  buildings 
within  the  exemptions  in  the  said  Acts  described  for  the  purpose 
of  watching  and  guarding  the  same  in  the  night-time.  Be  it 
further  enacted  that  upon  all  assessments  of  the  said  duties  to  be 
made  for  any  year  commencing  from  and  after  the  fifth  day  of 
April,  1825,  it  shall  and  may  be  lawful  for  the  commissioners, 
acting  in  the  execution  of  the  said  Acts,  and  of  this  Act  in  their 
xespectiye  districts,  and  they  are  hereby  authorized  and  empowered. 
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1880        at  the  instance  and  request  of  any  occnpier  or  occupiers  of  any 

^~Ym7vsa     house,  tenement,  or  building  for  which  exemption  from  the  said 

NOAKB&     duties  is  provided,  and  shall  be  duly  claimed  and  allowed  under 

— -       the  provisions  of  the  said  Acts,  to  grant  to  any  such  occupier 

Ex.D.      or  occupiers  a  licence  in  writing,  signed  by  any  three  of.  such 

Theaigep,  hj.  commissioucrs  at  a  meeting  and  in  the  manner  by  the  said  first 

mentioned  Act  prescribed,  authorizing  such  occupier  or  occupiers 

to  appoint  any  one  of  his  or  her  servant  or  servants  named  in  such 

licence  to  watch  and  guard  such  house,  tenement,  or  building  in 

the  night-time,  and  that  the  abiding  of  such  licensed  servant 

therein  for  the  purpose  only  of  watching  and  guarding  the  same 

under  such  licence,  shall  not  render  the  occupier  thereof  liable  to 

the  duties  by  the  said  Acts  granted  for  the  year  in  which  such 

exemption  shall  be  allowed." 

If  we  «top  there  for  one  moment,  it  will  strike  us  that  if  my 
view  be  right  as  regards  the  Act  48  Greo.  3,  c.  55,  an  exemption 
such  as  I  have  just  read  in  6  G-eo.  4,  c.  7,  juaj  be  hejd  to  include 
the  case  of  a  servant  going  into  the  trade  premises  for  the  purpose 
of  protection,  residing  there  during  the  night,  and  residing  there 
in  the  sense  which  I  have  put  upon  that  term  in  the  first  Act, 
namely,  residing  with  his  wife  and  family;  and  therefore  we 
would  suppose  that,  if  my  view  be  correct,  some  provision  would 
be  contained  in  this  Act  to  the  effect  that  the  exemption  should 
not  extend  so  far  as  I  have  stated;  and  that  is  exactly  what 
we  find  in  the  Act,  because  it  says,  ^*  And  which  licence  shall  not 
in  any  case  extend  to  authorizing  any  servant  or  servants  to  be 
named  therein  or  any  part  of  his  or  her  family  to  inhabit  or  dwell 
in  any  such  house,  tenement,  or  building  as  a  place  of  residence, 
anything  in  the  said  Acts  contained  to  the  contrary  notwith- 
standing."   No  doubt  it  may  be  said  of  this  section  and  of  this 
provision,  as  it  may  be  said  of  all  similar  sections  and  similar 
provisions,  that  that  provision  may  have  been  put  in  ex  majori 
cautela ;  but»  on  the  other  hand,  bearing  in  mind  the  practice  of 
the  commissioners  then  existing,  by  which  they  allowed  exemp* 
tions  in  cases  of  caretakers  with  their  wives  and  families,  it 
appears  to  me  that  this  Act  strongly  confirms  the  view  that,  except 
in  cases  where  the  legislature  has  expressly  provided  it,  the 
exemption  of  an  ordinary  caretaker   would   be  an  exemption 
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wbich  might  extend  not  only  to  the  caretaker  but  to  those  1880 
residing  in  the  ordinary  manner  with  their  wives  and  families. 
Therefore  when  we  come  to  the  existing  Act,  the  restrictive 
exemption  is  removed  altogether,  for  it  is  allowed,  whereas  before 
it  was  not  allowed,  for  caretakers  to  dwell  in  the  premises  them- 
selves and  to  reside  in  the  ordinary  sense  in  whicli  a  man  would  Tbesiger,  l^. 
reside  in  and  occupy  premises.  We  find  that  there  is  no  restric- 
tion as  regards  the  wife  and  family,  but  that  the  words  used  by 
the  legislature  are  very  similar  to  those  used  in  the  original  Act, 
48  Geo.  3,  c.  55,  and  under  which  it  had  been  the  invariable 
practice  of  the  commissioners  to  allow  the  wives  and  families 
to  reside  with  the  caretakers.  The  words  of  32  &  33  Vict  c.  14, 
s.  11,  are  **  from  and  after  the  fifth  day  of  April  one  thousand 
eight  hundred  and  sixty -nine,  any  tenement  or  part  of  a  tenement 
occupied  as  a  house  for  the  purposes  of  trade  only  or  as  a  ware- 
house for  the  sole  purpose  of  lodging  goods,  wares,  or  merchandize 
therein,  or  as  a  shop  or  counting-house  or  being  used  as  a  shop  or 
counting-house,  shall  be  exempt  from  inhabi.ted  house  duties, 
although  a  servant  or  other  person  may  dwell  in  such  tenement  or 
part  of  a  tenement  for  the  protection  thereof."  Therefore,  stopping 
at  this  point,  it  appears  to  me  that  if  this  were  a  case  of  an  ordinary^ 
caretaker,  the  mere  fact  of  that  caretaker  residing  in  the  trade  pre- 
mises with  his  wife  and  family  would  not  exclude  the  occupier  of* 
the  trade  premises  from  the  exemption  which  is  given  by  these  Acts. 
But  it  appears  to  me  that  the  present  is  not,  upon  the  facts  stated^ 
to  us  by  the  commissioners,  the  case  of  an  ordinary  caretaker*. 
It  is  the  case  not  merely  of  a  man  who  goes  into  one  or  two  rooms 
in  the  basement  story  of  the  house,  for  the  ordinary  purpose  of 
guarding  the  premises  and  cleaning  th^m  up  in  the  morning,  but 
of  a  man  who  occupies  with  his  wife  and  family  a  considerable 
portion  of  the  sitting-rooms  and  bed-rooms  of  the  dwelling,  and 
occupies  them  also  not  merely  with  his  wife  and  family  but  with  a 
servant  for  the  purpose  of  attending  upon  him  and  his  family. 
Therefore,  upon  this  ground  alone,  it  appears  to  me  that  there  is 
sufficient  reason  for  allowing  this  appeal. 

But  there  is  another  ground  upon  which  I  am  of  opinion  that 
this  appeal  should  be  allowed.  The  words  of  s.  11  of  32  &  33 
Yict  c.  1^  include  the  case  of  a  ^  servant  or  other  person."    Now, 
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1880        what  is  the  meaning  of  the  legislature  when  they  use  those  words  ? 

YiwENs     It  appears  to  me  that  the  legislature,  in  using  the  term  '^  servant," 

KoAKEs      ^  tising  that  term  in  the  ordinary  and  popular  sense  of  it,  that  is 

-— *       to  say,  not  in  the  sense  in  which  any  clerk  or  manager  is  called  tbe 

Ex.  D.      serrantof  his  employer,  or  in  the  sense  in  which  the  judges  might 

TheaigerrLHr.   bo  Said  to  be  the  servants  of  the  Crown,  but  in  the  sense  of  the 

ordinary  menial  or  domestic  servant,  and  that  is  made  more  clear 

by  the  Act  of  6  Geo.  4,  c.  7,  s.  7,  to  which  I  have  referred  already, 

which  speaks  of  a  man  or  woman  putting  into  premises  '^  his  or  her 

servant  or  servants." 

Then  if  that  be  so,  what  is  the  meaning  of  the  words  **  other 
person  "  ?  Now  definitions  are  proverbially  dangerous,  and  I  do 
not  propose  to  define  exactly  what  the  words  ''other  person " 
may  mean,  but  this  I  think  is  obvious,  that  by  the  words  *'  other 
person  "  is  intended  some  person  of  the  same  kind  and  description 
ai9  a  servant,  standing  somewhat  on  the  same  footing,  and  subject 
to  the  same  conditions ;  and  I  think  a  very  good  illustration  was 
given  by  the  Solicitor-General  when  he  referred  to  the  not  un- 
•common  case  of  a  policeman  being  put  into  an  unoccupied  house 
or  trade  premises  for  the  purpose  of  watching  and  guarding  them. 
But  if  that  be  the  proper  meaning,  as  I  think  it  is,  of  the  words 
**  servant  or  other  person,"  then  it  is  obvious  that  a  clerk  with  a 
43alary  of  150Z.  a  year  does  not  come  within  such  words.  If  he 
did,  where  is  the  construction  to  stop  ?  The  manager  of  a  bank, 
a  foreman  with  high  wages,  persons  in  the  position  almost  of 
gentlemen,  might  be  put  in  to  take  care  of  premises,  and  then  it 
might  be  said  that  those  particular  premises  were  subject  to  the 
exemptions  contemplated  by  the  Act. 

On  these  grounds,  therefore,  first,  on  the  ground  that  even  if 
this  man  had  not  been  a  clerk,  he  was  not  within  the  exemption, 
because  he  was  in  the  premises  with  his  wife  and  family  and  a 
servant,  and  secondly,  upon  the  ground  that  being  a  clerk  with  a 
salary  of  150L  a  year,  he  is  not  in  the  position  of  a  **  servant  or 
other  person  "  contemplated  by  the  Act,  it  appears  %o  me  that  this 
appeal  should  be  allowed. 

I  would  merely  add  that  with  reference  to  the  difficulty  which 
there  must  be  of  drawing  the  line  between  cases  under  this  Act»  I 
would  say  that  the  commissioners  must  no  doubt  decide  the  points 
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which  come  before  them  as  regards  these  matters ;  and  if  in  this  1880 

case  they  had  distinctly  found  as  a  fact  that  the  caretaker,  in  this  Yeweks 

particular  instance,  was  simply  the  caretaker,  and  was  a  **  servant  xoakes 

or  other  person '^  within  the  Act,  although  we  might  think  the  ' — 

decision  was  erroneous,  I  do  not  think  we  should  be  justified  in  Ex.  D. 

interfering  with  it;  but  in  this  case,  under  the  terms  of  the  Thesig^LJ. 
special  case,  the  object  of  the  commissioners  appears  to  be  to 
submit  to  the  Court  the  very  question,  and  that  being  so,  we  are 
justified,  notwithstanding  their  belief  that  this  was  the  case  of  a 
caretaker,  in  deciding  in  the  way  in  which  we  have  done. 

Baooallat,  Jj.  J.  I  agree  in  thinking  that  this  appeal  should 
be  allowed,  bat  I  prefer  to  rest  my  decision  upon  the  ground  that, 
upon  the  facts  stated  in  the  special  case,  Mr.  Kepell  cannot  be 
regarded  as  a  '^  servant  or  other  person  "  dwelling  in  the  tenement 
in  question  for  the  protection  thereof,  within  the  intention  and 
meaning  of  ,the  statute.  Without  expressing  any  considered 
opinion  as  to  whether,  if  Mr.  Eepell  could  be  regarded  as  a 
^'servant  or  other  person,"  his  dwelling  upon  the  premises 
together  with  his  wife  and  the  other  members  of  his  family, 
would  deprive  the  respondent  of  the  right  to  claim  exemption,  I 
should  be  disposed  to  doubt  whether  that  circumstance  alone 
would  deprive  him  of  his  right  to  exemption. 

I  abstain  from  stating  the  grounds  upon  which  I  hold  that  Mr. 
Eepell  was  not  a  **  servant  or  other  person  "  within  the  meaning 
of  the  Act,  because  they  have  been  already  stated  by  Thesiger, 
L.J.,  with  whose  remarks  upon  this  part  of  the  case  I  entirely 
agree. 

Appeal  allowed. 

Solicitor  for  appellant :  ScUeiior  of  Inland  Bevenue. 
Solicitors  for  respondent :  Saffery  &  BmUly. 
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I  Marck  18. 

I  


1881  BOWYEAR  v.  PAWSON. 

Set-off — Liahility  of  Surety — Debt  due  to  Principal, 


Q.  B.  D. 


Action  on  a  covenant  to  pay  all  liabilities  whicb  the  plaintiff  might  incur 
under  a  deed  of  assigDment  made  bet^veen  the  plaintiff  and  other  parties.  The 
defendant  pleaded  that  the  covenant  was  the  joint  and  several  covenant  of 
himself  and  one  Wilson,  and  that  before  action  the  plaintiff  was  indebted  tr> 
Wilson  in  an  amount  exceeding  the  plaintiff^s  claim  against  the  defendant;  and 
that  Wilson  had  assigned  the  plaintiff's  debt  to  himself  and  the  defendant  in 
equal  shares  as  tenants  in  common.  As  to  one  half  of  the.plaintifi^s  claim  tbe 
defendant  claimed  to  set  off  one  half  of  the  debt  so  assigned,  and  as  to  the  other 
half,  the  defendant  said  that  he  was  entitled  to  be  exonerated  by  his  co-surety 
Wilson,  and  to  call  upon  him  to  contribute  in  equal  shares  to  the  payment  of  tbe 
plaintiff's  claim,  and  was  entitled  to  set  off  the  share  remaining  vested  in  Wilson 
against  this  part  of  tbe  plaintiff's  claim :-» 

Hddf  by  Watkin  Williams  and  Mathew,  JJ.,  that  the  defence  was  no  answer 
to  the  plaintiff's  claim. 

Demubbeb  to  a  statement  of  defence  by  way  of  set-off  and 
counter-claim. 

Tbe  statement  of  claim  alleged  that  by  deed  of  the  6th  of 
June,  1879,  the  defendant  covenanted  with  the  plaintiff  to  paf 
and  discharge  all  liabilities  which  the  plaintiff  had  incarred,  or 
might  thereafter  incur  or  be  liable  for,  under  a  deed  of  arrange- 
ment of  the  20th  of  August,  1878,  made  between  Myers  Brothers 
and  the  plaintiffl  It  alleged  that  the  plaintiff  had  incurred  such 
liabilities  and  a  default  by  the  defendant  in  paying  and  discharging 
the  same. 

The  material  parts  of  the  statement  of  defence  were  as 
follows : — 

2.  The  deed  of  the  6th  of  June,  1879,  mentioned  in  para- 
graph 1  was  made  between  the  plaintiff  and  the  defendant, 
together  with  Samuel  Wilson  and  John  Yowler,  and  was  for  the 
purpose,  amongst  other  matters,  of  releasing  the  plaintiff  from 
certain  liabilities  incurred  by  him  on  behalf  of  a  partnership  then 
existing  between  him  and  Yowler.  The  consideration  for  this 
release  was  that  the  plaintiff  had  agreed  to  retire  from  the 
business,  leaving  the  same  to  be  carried  on  by  Yowler  alone. 

3.  The  defendant  accordingly,  with  Wilson  and  Yowler,  entered 
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into  a  joint  and  several  covenant  to  pay  and  discharge  all  the       1881 

claims  and   liabilities  of   the  plaintiff   as    mentioned  in  the  Bowtxab 

statement  of  claim.  Pawson. 


8.  By  way  of  set-off  and  counter-claim  the  defendant  says  that 
before  the  commencement  of  this  action  the  plaintiff  was  indebted 
to  Wilson  in  the  sum  of  8117.  paid  by  him  for  the  plaintiff  at  his 
request  in  respect  of  a  debt  due  £rom  the  plaintiff  to  the  Boyal 
Exchange  Assurance  Company.  And  by  an  indenture  made  on 
the  8th  day  of  November,  1880,  Wilson,  in  consideration  of  the 
payment  to  him  by  the  defendant  of  the  sum  of  3717.  68.  2d., 
assigned  the  said  sum  of  8117.,  with  interest,  to  himself  and  the 
defendant  in  equal  shares  as  tenants  in  common. 

9.  In  respect  of  a  moiety  of  the  plaintiff's  claim,  the  defend- 
ant says  that  the  share  of  the  said  sum  of  8117.  with  interest  so 
assigned  to  him,  is  in  excess  of  a  moiety  of  the  plaintiff's  claim. 
In  respect  of  the  other  moiety  of  the  plaintiff's  claim,  the  defend- 
ant says  that  he  is  entitled  to  be  exonerated  by  his  co-surety, 
Wilson,  and  to  call  upon  him  to  contribute  in  equal  shares  to  the 
payment  of  the  plaintiff's  claim,  and  says  that  the  share  of  the 
sum  of  8117.  and  interest  remaining  vested  in  Wilson  is  in 
excess  of  the  other  moiety  of  the  plaintiff's  claim. 

10.  The  defendant  claims,  therefore,  to  set  off  the  two  moieties 
of  the  said  sum  of  8117.  with  interest^  against  the  two  moieties  of 
the  plaintifi's  claim,  if  any. 

March  15.  Oore,  for  the  plaintiff.  This  is  an  attempt  made 
after  action  to  set  off  claims  due  from  the  plaintiff  to  another 
person  against  the  plaintiff's  demand,  and  there  is  no  authority, 
either  in  law  or  equity,  for  such  a  course. 

CasUe,  for  the  defendant.  The  debt  due  from  the  plaintiff  has 
been  assigned  to  the  defendant  and  Wilson.  As  to  one  moiety  of 
this,  the  defendant  could,  on  notice  of  the  assignment,  bring  an 
action,  but  be  can  plead  an  equitable  set-off  without  notice.  As 
to  this  half,  Wilson  is  in  the  position  of  a  trustee  for  the  plaintiff, 
and  Cochrane  v.  Oreen  (1)  is  an  authority  that  where  the  defendant, 
through  a  trustee,  has  a  money  demand  against  the  plaintiff,  which 
but  for  the  intervention  of  the  trustee  would  have  constituted 

(1)  9  C.  B.  (N.S.)  448 ;  30  L.  J.  (C.P.)  97. 


Q.  B.  D. 


Q.  B.  D. 
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1881  a  good  legal  set-ofi,  he  can  plead  it  as  au  equitable  set-off.  As 
BowTXAR  to  the  other  half,  suppose  the  defendant  pays  in  this  action  the 
Pawbon.  ^©Di^iid,  he  will  lose  his  remedy  against  V^ilson,  who  will  claim 
that  the  action  should  have  been  defended  on  the  ground  of 
Wilson's  set-off  against  the  plaintiff:  Beehervaiae  v.  Lewis.  (1) 
The  surety  when  sued  is  entitled  to  shelter  himself  behind  his 
principal:  In  re  Moseley  Oreen  Goal  and  Coke  Co.^  Limited, 
Barrett's  Case  (No.  2).  (2) 

Oore,  in  reply.  In  Bechervaise  v.  Lewis  (1)  there  were  three 
elements  which  are  wanting  here.  The  plaintiff  there  withdrew  the 
very  money  which  was  intended  to  meet  the  liability  for  which 
the  defendant  made  himself  surety.  The  claim  and  set-off  arose 
out  of  the  same  transaction,  and  in  this  case  it  is  not  a  question  of 
set-off,  as  the  release  may  contain  something  which  raises  a  daim 
to  unliquidated  damages :  Eardcastle  v.  Netherwood  (3) ;  Moriey 
V.  Liglis  (4) ;  PeHas  v.  Neptune  Marine  Insurance  Co.  (5) 

Cur.  adv.  vuU, 

Mar.*  18.  The  judgment  of  the  Court  (Watkin  Williams  and 
Mathew,  JJ.),  was  delivered  by 

Mathe w,  J.  In  this  case,  the  plaintiff,  by  his  statement  of  daim, 
sought  to  recover  from  the  defendant  the  sum  of  6847.  lis.  5d. 
with  interest,  under  the  covenant  of  the  defendant  contained  in  a 
deed  of  the  6th  of  June,  1879.  The  defendant  by  his  statement  of 
defence,  which  has  been  amended  by  consent  in  the  course  of  the 
argument,  alleged  that  the  deed  of  the  6th  of  June,  was  made 
between  the  plaintiff  and  the  defendant,  together  with  Wilson  and 
Yowler,  and  was  for  the  purpose,  amongst  other  matters,  of  releas- 
ing the  plaintiff  from  certain  liabilities  incurred  by  him  on  behalf 
of  a  partnership  then  existing  between  him  and  Vowler,  under 
the  name  of  the  Canning  Town  Ironworks  Company,  the  consi« 
deration  for  the  release  being  that  the  plaintiff  had  agreed  to 
retire  from  the  business,  leaving  the  same  to  be  carried  on  by 
Vowler  alone;  and  in  another  paragraph,  that  the  defendant 
accordingly,  with  Wilson  and  Vowler,  entered  into  a  joint  and 

(1)  Law  Pep.  7  C.  P.  372.  (3)  5  B.  &  Aid.  93. 

(2)  4  De  G.  J.  &  S.  756.  (4)  4  Bing.  N.  a  58. 

(5)  5  C.  P.  D.  Si. 


Q.  B.  D. 
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seyeral  covenant  to  pay  and  discharge  all  the  claims  and  liabili-       1681 
ties  of  the  plaintiff  as  mentioned  in  the  statement  of  claim.  Then,    bo^year 
by    way  of  set-off  and  counter-claim,  the  defendant  said  that     pawson. 
before  the  commencement  of  the  action  the  plaintiff  was  indebted 
to  Wilson  in  the  sum  of  8112.,  paid  by  him  for  the  plaintiff  at  his 
reqnest  to  the  Boyal  Exchange  Assurance  Company,  and  that  on 
the  8th  of  November,  1880,  Wilson  by  deed,  assigned  the  amount 
of  this  debt  and  interest  to  himself  and  the  defendant  in  equal 
shares  as  tenants  in  common.    In  respect  of  oiie  moiety  of  the 
plaintiff's  claim  the  defendant  alleged  that  his  share  of  this  811^ 
was  in  excess  of  that  moiety,  and  in  respect  of  the  other  moiety 
that  he  was  entitled  to  be  exonerated  by  his  co-surety  Wilson,  and 
to  call  upon  him  to  contribute  in  equal  shares  to  the  payment  of 
the  plaintiff's  claim,  and  that  V7ilson's  share  of  the  8117.  and 
interest  was  in  excess  of  this  other  m6iety  of  the  plaintiff's  claim. 
The  defendant  claimed  to  set  off  these  two  moieties  of  the  8117. 
and  interest  against  the  two  moieties  of  the  plaintiff's  claim. 

It  was  argued  for  the  defendant,  with  respect  to  the  first  moiety 
of  the  plaintiffs  daim,  that  the  defendant  was  entitled  to  set  off 
a  moiety  of  the  sum  of  811Z.  in  respect  of  which  it  was  alleged 
that  the  defendant  and  Wilson  were  entitled  to  be  paid  by  the 
plaintiff.  In  other  words,  it  was  said,  that  if  A.  was  entitled  to  be 
paid  a  sum  of  money  by  B.,  the  latter  could  set  off  in  equity  his 
share  of  a  debt,  whether  legal  or  equitable,  which  A.  owed  to  him 
and  another  or  others.  It  was  not  contended  that  any  provision 
in  the  rules  framed  under  the  Judicature  Acts  applied  to  the  case, 
but  it  was  urged  that  it  was  reasonable  and  equitable  to  allow  the 
set-off.  It  seems  to  us  not  to  be  either  reasonable  or  equitable. 
For  in  such  a  case  A.  might  reasonably  say  that  when  B.  and  the 
person  or  persons  alleged  to  have  a  claim  against  him  choose  to 
sue  him,  he  would  be  prepared  with  his  defence,  but  that  B.  had 
no  right  to  mix  up  the  separate  transactions  between  him  and  A. 
with  other  and  independent  transactions  in  which  B.  had  only 
a  joint  interest. 

Then  as  regards  the  other  moiety,  the  defendant's  contention  is 
ingenious,  but  it  seems  to  us  hopeless.  The  defendant,  admitting 
his  liability  to  the  plaintiff,  alleges  that  if  he  paid  the  plaintiff  he 
would  be  entitled  to  call  on  Wilson  to  contribute  a  moiety  of  the 
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1881       debt  and  that  Wilson  has  a  set-off  in  respeot  of  that  moiety 
BowTEAB     against  the  plaintiff.    Bat  the  defendant  does  not  shew  that  he 

Pawson      ^^  *^°y  '^'S^^  *^  ^^'^  ^^  Wilson  to  appropriate  the  debt  due  to 

him  from  the  plaintiff  to  the  exoneration  of  the  defendant,  nor  any 

contract  with  the  plaintiff  to  accept  a  set-off  of  Wilson's  debt  as  a 

discharge  of  the  defendant     The  attempt  on  the  part  of  the 

defendant  to  establish  a  set-off  of  this  extraordinary  kind  to  the 

plaintiff's  claim  was  explained  by  what  was  stated  in  the  coarse 

of  the  argument^  viz.,  that  after  the  commencement  of  the  action 

the  defendant  had  obtained  an  order  at  chambers  that  Wilson 

should  be  added  as  a  oo*defendant«    It  would  seem  that,  with  a 

view  of  meeting  the  plaintiff's  claim  against  both  defendants,  the 

assignment  of  the  8th  of  November,  1880,  had  been  executed. 

The  order  to  join  Wilson  as  a  defendant  was  subsequently  set 

aside  by  the  Court,  and  the  pleadings  in  this  action  represent  the 

effort  of  the  defendant  to  avail  himself  of  the  assignment,  as  if 

Wilson  were  still  a  party  to  the  action.    It  would  seem  that  the 

defendant  has  sought  to  treat  his  joint  and  several  covenant  with 

the  plaintiff  as  if  it  were  joint  only.    This  attempt  must  feiil  for 

the  reason  that  the  defendant's  covenant  is  several  as  well  as 

joint.    We  are  of  opinion  that  the  demurrer  to  the  statement 

of  defence  must  be  allowed. 

Judgmenifor  the  plaintiff. 

Solicitors  for  plaintiff:  Harper^  Broody  &  Batteoch. 
Solicitor  for  defendant :  0.  A.  Ourwood. 
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Ex  PARTE  WHITCHURCH.  1881 

Public  ffealth  Act,  1875  (38  A  39  Vict,  c  55),  m.  94,  96— ^b**ce  to  abate      ^*'^^' 
Nuiaanco — Order  of  Justices —  Works  necessary  for  the  Purpose,  Q.  B.  D. 

A  nuisaDce  existed  coDsisting  of  a  privy  and  ashpit  in  such  a  state  as  to  be  a 
nuisanoe,  and  the  local  sanitary  authority  gave  notice  to  the  owner  under  the 
Public  Health  Act,  1875,  s.  94,  to  abate  the  same,  and  for  that  purpose  to  fill  up 
the  aahpit,  abandon  the  privy,  and  build  a  pail  closet.  The  owner  &iled  to  do 
so,  and  justices  thereupon,  under  s.  96,  ordered  the  owner  to  fill  up  the  ashpit, 
to  abandon  the  privy,  and  to  construct  a  proper  and  sufficient  pail  closet  in  lieu 
thereof.    On  a  rule  for  a  certiorari  to  quash  the  order  of  justices : — 

Held,  by  Pollock,  B.,  and  Stephen,  J.,  that  the  order  was  bad,  as  the  justices 
had  no  power  under  s.  96  to  order  the  erection  of  the  pail  closet. 

This  was  an  order  calliDg  upon  two  justices  of  the  peace  for 
the  borough  of  Nottingham  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  and  to  quash  an  order  made  by  them 
on  the  20th  of  August,  1880. 

The  facts  were  as  follows: — Complaint  was  made  before  the 
justices  by  the  inspector  of  nuisances  for  the  urban  sanitary 
district  of  the  borodgh  of  Nottingham,  that  on  certain  premises 
within  the  urban  sanitary  district,  whereof  Charles  James  Whit- 
church was  the  owner  within  the  meaning  of  the  Public  Health 
Act,  ISTSy  a  nuisance  existed,  namely,  a  privy  and  ashpit  in  such 
a  state  as  to  be  a  nuisance,  and  that  the  nuisance  was  caused  by 
the  default  of  Whitchurch. 

A  summons  was  issued  and  came  on  for  hearing  in  the  ordinary 
way.  The  complainant's  solicitor  proved  service  of  notice  to 
Whitchurch  that,  under  the  provisions  of  the  Public  Health  Act, 
1875,  the  urban  sanitary  authority,  being  satisfied  of  the  existence 
of  a  nuisance  at  Whitchurch's  premises,  namely,  an  offensive  ash- 
pit and  privy,  required  him,  within  seven  days  from  the  service  of 
the  notice,  to  abate  the  same,  and  for  that  purpose  to  fill  up  the 
ashpit,  abandon  the  privy,  and  build  a  pail  closet. 

The  justices,  on  the  evidence  before  them,  being  of  opinion 
that  a  nuisance  existed  on  the  premises,  and  that  the  local 
authority  had  proved  all  that  was  necessary  to  be  proved,  made 
an  order  on  Whitchurch  ^*  to  fill  up  the  said  ashpit,  to  abandon 
the  said  privy,  and  to  construct  a  proper  and  sufficient  pail  closet 
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1881       ia  lieu  thereof,  so  that  the  same  shall  no  longer  be  a  nuisance  as 

Ex  PABTB    aforesaid." 

Whiicotbch.      ^  j^i^  ^^  obtained  on  behalf  of  Whitchurch,  caUing  on  the 

Q.  B.  D.     justices  to  shew  cause  why  a  certiorari  should  not  issue  to  bring 

up  and  to  quash  this  order.    The  ground  on  which  the  rule  was 

granted  was,  that  the  justices  had  no  power  in  directing  the 

abatement  of  the  nuisance  to  order  the  construction  of  a  pail 

closet. 

Phtlbriek,  Q.C.  (B.  J.  Birauj  with  him),  shewed  cause.  The 
Pablic  Health  Act,  1875,  authorizes  not  merely  a  direction  by 
the  local  authority  to  abate  a  nuisance,  but  a  direction  to  execute 
works.  The  notice  under  s.  94  in  case  of  a  nuisance  ezisting,  is 
to  require  the  owner  ''to  abate  the  same  within  the  time  to  be 
specified  in  the  noticey  and  to  execute  such  works  and  do  such 
things  as  may  be  necessary  for  that  purpose,"  and  the  form  given 
in  sched.  4,  form  A,  leaves  a  blank  in  the  notice  for  the  statement 
of  "  anything  required  to  be  done  or  works  to  be  executed  " — so 
by  s.  96  the  power  of  a  court  of  summary  jurisdiction  to  make  an 
order  dealing  with  the  nuisance  is  to  require  the  owner  **  to  comply 
with  all  or  any  of  the  requisitions  of  the  notice  (of  the  local 
authority)  or  otherwise  to  abate  the  nuisance  within  a  time 
specified  in  the  order  and  to  do  any  works  necessary  for  that 
purpose."  Sched.  4,  form  C,  is  the  form  of  order  for  abatement  or 
prohibition  of  a  nuisance,  and  in  it  are  to  be  specified  any  things 
required  to  be  done  or  works  to  be  executed,  as  for  instance,  ''  to 
construct  a  privy  or  drain."  Here  the  local  authority,  and 
afterwards  the  justices,  have  required  Whitchurch  to  execute  the 
works  which  they  think  necessary  to  abate  the  nuisance.  There 
is  an  appeal  given  to  the  court  of  quarter  sessions,  and  this  in 
itself  is  an  argument  that  a  discretion  as  to  works  rests  with  the 
justices.    [He  cited  Harffreaves  v.  Taylor.  (1)] 

D.  French,  contra.  The  sections  from  90  onwards  deal  with 
nuisances  and  their  abatement,  and  the  works  which  may  be 
directed  relate  to  abatement  and  not  to  the  building  of  something 
in  lieu  of  the  privy,  which  is  a  nuisance.  If  when  the  nuisance 
is  abated  there  is  any  deficiency  of  construction,  the  local  authority 

(1)  3  B,  &  S.  613 ;  32  L.  J.  (M.C.)  111. 
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must  fall  back  upon  s.  86,  which  relates  to  the  power  of  the  local       1881 
authority  to  enforce  provision  of  privy  accommodation  for  houses    ex  pabtb 
by  ordering  that  a  sufficient  water  closet,  earth  closet,  or  privy  W^tchuboh. 
should  be  provided.    [He  was  then  stopped.]  0-  ®-  ^• 

ToLLOCK,  B.  The  94th  section,  under  which  the  notice  was 
given,  deals  with  the  abatement  of  nuisances.  No  doubt  there  are 
cases  where  works  are  necessary  for  the  abatement  of  a  nuisance, 
for  instance,  to  connect  drains  with  the  main  sewer,  or  to  get  a 
sufficient  water  supply,  but  I  can  see  no  words  in  the  94th  section 
to  justify  the  contention  that  the  owner  of  the  premises  can  under 
it  be  required  to  put  up  a  particular  kind  of  closet.  The  duty 
of  the  justices  is  stated  in  s.  96,  and  there  again  the  substantial 
matter  dealt  with  is  that  the  nuisance  is  to  be  abated,  and  the 
justices  are  to  see  that  the  notice  to  that  effect  is  carried  out. 
SecL  85  and  the  following  sections  are  enacted  in  a  different 
spirit.  They  enable  the  local  authority  to  require  particular 
things  to  be  erected,  and  the  appeal  against  an  order  under  those 
sections  is  to  the  central  board,  who  have  better  capabilities  of 
dealing  with  the  propriety  of  such  orders  than  the  magistrates. 
The  order,  in  my  opinion,  was  wrong,  and  must  be  quashed. 

Stephen,  J.,  concurred. 

Order  qucuihed. 

Solicitors  for  applicant:  Taylor^  Hoare^  &  Taylor ^  for  Hunt 
&  Williams^  Nottingham. 

Solicitors  for  jastices:  Mughes  &  Co.,  for  8.  0.  Johnson^ 
Nottingham. 
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1881  ATTORNEY  GENERAL  v.  MITCHELL  and  Another. 

March  9. 

—  Succession  Duty — Appointment  hy  Donee  of  General  Power  —  Predecessor — 
^'    •  Legacy  Duty-Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  2.  18— 

36  Geo.  3,  c.  52,  s.  18. 

In  cases  of  appointments  by  donees  of  general  powers  which  fall  within  s.  2, 
and  do  not  fall  within  s.  4  of  the  Succession  Duty  Act,  1853  (16  &  17  Vict. 
c.  51),  the  canon  of  constraction  adopted  in  In  re  Barker  (7  H.  &  N.  109 ; 
30  L.  J.  (Ex.)  404)  and  Charlton  v.  Attorney  General  (4  App.  Cas.  427)  is  to  be 
applied  whether  the  power  be  joint  or  sole,  and  the  appointees  must  be  held  to 
derive  their  interest  from  the  donor  of  the  power  as  ^  predecessor,"  and  not  from 
the  donee. 

Testator,  in  1826,  bequeathed  personalty  in  trust  for  his  daughter  for  life,  and 
afterwards  (in  the  event  which  happened)  for  such  persons  as  she  should  by  deed 
appoint,  and  in  default  of  appointment  for  her  next  of  kin.  Testator  died  before 
the  coming  into  operation  of  the  Succession  Duty  Act,  1858,  and  legacy  duty  at 
1  per  cent,  was  paid  upon  the  whole  absolute  interest  of  the  trust  fund«  After 
that  Act  came  into  operation  the  daughter,  by  deed,  appointed  the  trust  fund  to 
her  sister^s  daughters : — 

Eeld^  by  Grove  and  Lindley,  JJ.,  that,  as  owing  to  the  date  of  the  testatoi^s 
death  s.  4  did  not  apply,  the  appointees  derived  their  interest  from  their  grand- 
father, the  testator,  as  predecessor,  within  s.  2,  and  not  from  their  aunt,  the 
appointor,  and  that  succession  duty  was  therefore  payable  on  their  succession  at 
the  death  of  the  appointor,  at  1  and  not  at  3  per  cent. 

Hdd,  also,  that  the  payment  of  legacy  duty  under  36  Geo.  3,  c.  52,  s.  18,  did 
not  exempt  the  appointees  from  succession  duty,  since  their  succession  did  not 
come  within  the  exemption  granted  by  s.  18  of  the  Succession  Duty  Act,  1853, 
to  persons  already  charged  with  legacy  duty  **  in  respect  of  the  same  acquisition 
of  the  same  property." 

Information.  James  Mitchell,  by  will,  in  1826,  after  certaia 
specific  deyises  and  bequests,  devised  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  to  trustees,  upon  trust  for 
sale  and  conversion,  and  as  to  the  proceeds  upon  trust  for  his 
daughters  equally  for  life,  and  afterwards  amongst  their  children 
as  they  should  by  deed  or  will  appoint  respectively,  and  in  default 
of  appointment  amongst  their  children  equally ;  but  if  no  child 
should  attain  a  vested  interest,  in  trust  for  such  persons  and  in  such 
manner  as  the  testator's  daughters  should  respectively  by  deed 
appoint,  and  in  default  of  appointment  for  such  persons  as  would 
have  been  entitled  if  the  daughters  respectively  had  died  unmar- 
ried or  intestate.    The  testator  died  in  1835,  and  his  will  was 
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proved,  and  legacy  duty  at  1  per  cent,  was  paid  apon  the  whole       1881 
of  his  residuary  personal  estate,  including  the  trast  funds  in    attorket 
question.    One  of  his  daughters  married  the  Baron  de  Grothusen,    ^"^■^'' 
and  by  a  deed  poll  in  1859  exercised  her  general  power  of  ap-    Mitchell. 
pointmenty  by  appointing  her  share  of  the  trust  funds  after  the     Q.  B.  D. 
death  of  herself  and  her  husband  in  favour  of  the  daughters  of  her 
sister  Ellen  Jenison  Walworth.    Baron  de  Grothusen  died  in  1864 
and  the  baroness  in  1867,  never  having  had  children. 

The  Attorney  General  submitted — 1,  that  as  the  baroness  had 
under  the  testator's  will  a  general  power  of  appointment  which 
she  exercised,  the  property  subject  to  the  power  became  charge- 
able  under  the  Legacy  Duty  Act  (36  Geo.  3,  c.  52),  s.  18, 
with  the  same  duty  and  in  the  same  manner  as  if  the  property 
had  been  immediately  given  to  the  baroness,  and  that  in  fact 
legacy  duty  on  this  footing  had  been  paid; — and  2,  that  the 
baroness  having  exercised  the  general  power  was  the  "  predecessor" 
within  s.  2  of  the  Succession  Duty  Act,  1853,  from  whom  the 
interest  of  her  nieces  was  derived  under  the  disposition  by  the 
deed  poll  in  1859,  and  that  Succession  Duty  at  3  per  cent,  was 
payable  in  respect  of  that  succession. 

The  defendants  (who  were  trustees  of  the  fund  for  the  nieces) 
contended  that  no  succession  duty  was  payable,  or  that  if  any 
was,  it  was  only  at  1  per  cent,  on  the  ground  that  the  grand- 
father, James  Mitchell,  and  not  the  aunt,  the  baroness,  was  the 
predecessor  from  whom  the  succession  of  the  nieces  was  derived ; 
and  that  since  legacy  duty  had  been  paid  no  further  duty  was 
payable. 

The  information  prayed  a  declaration  that  the  baroness  was  the 
predecessor,  and  that  succession  duty  at  3  per  cent,  was  payable 
at  her  death  in  respect  of  the  succession  of  her  nieces  with  interest 
from  her  death.  (1) 

Sir  F.  HerseheU,  iS.G.,  and  W.  W.  Karalake,  for  the  Crown. 

(1)  36  Qeo,  3,  c.  52,  s.  18. . . .  Where  belong  in  default  of  such  appointment, 

any  property  shall  be  given  for  any  such  property  upon  the  execution  of 

limited  interest,  and  a   general  and  such  power  shall  be  charged  with  the 

absolute  power  of  appointment  shall  same  duty  and  in  the  same  manner  as 

also  be  given  to  any  person  or  persons  if  the  same  property  had  been  inune- 

to    whom    the    property    would    not  diately  given  to  the  person  or  persons 
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Mitchell. 

q."b!1). 


First.  Succession  duty  at  3  per  cent,  is  payable.    For  conveyancing 
purposes  no  doubt  persons  taking  under  an  appointment  from  the 


having  and  executing  such  power,  after 
allowing  any  duty  before  paid  in 
respect  thereof.  .  •  . 

Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  61X  P.  2.  Every  past  or 
future  disposition  of  property,  by 
reason  whereof  any  person  has  or 
shaU  become  beneficially  entitled  to 
any  property  or  the  income  thereof 
upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  com- 
mencement of  this  Act,  either  imme- 
diately or  after  any  interval,  either 
certainly  or  contingently,  and  eith^ 
originally  or  by  way  of  substitutive 
limitation,  and  every  devolution  by 
law  of  any  beneficial  interest  in  pro- 
perty, or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the 
time  appointed  for  the  commencement 
of  this  Act,  to  any  other  person,  in  pos- 
session or  expectancy,  shall  be  deemed 
to  have  conferred  or  to  confer  on  the 
person  entitled  by  reason  of  any  such 
disposition  or  devolution  a  **  succes- 
sion;" and  the  term  ''successor"  shall 
denote  the  person  so  entitled ;  and  the 
term  "predecessor"  shall  denote  the 
settlor,  disponer,  testator,  obligor,  an- 
cestor, or  other  person  from  whom  the 
interest  of  the  successor  is  or  shall  be 
derived. 

Sect! 4.  Where  any  person  shall 
have  a  general  power  of  appointment^ 
under  any  disposition  of  property, 
taldng  effect  upon  the  death  of  any 
person  dying  after  the  time  appointed 
.  for  the  commencement  of  this  Aot^ 
over  property,  he  shall,  in  the  event 
of  his  making  any  appointment  there- 
under, be  deemed  to  be  entitled,  at  the 
time  of  his  exercising  such  power,  to 
the  property  or  interest  thereby  ap- 
pomted  as  a  succession  derived  from 


the  donor  of  the  power;  and  where 
any  person  shall  have  a  limited  power 
of  appointment,  under  a  disposition, 
taking  effect  upon  any  such  death, 
over  property,  any  person  taking  any 
property  by  the  exercise  of  such  power 
shall  be  deemed  to  take  the  same  as  a 
succession  derived  from  the  person 
creating  the  power  as  predecessor. 

Sect.  18.  Where  the  whole  succes- 
sion or  successions  derived  from  the 
same  predecessor  and  passing  upon  any 
death  to  any  person  or  persons  shall  not 
amount  in  money  or  principal  valae  to 
the  sum  of  one  hundred  pounds,  no  duty 
shall  be  payable  under  this  Act,  in 
respect  thereof  or  of  any  portion  there- 
of; and  no  duty  shall  be  payable  under 
this  Act  upon  any  sncoessicHi,  which, 
as  estimated  according  to  the  provisions 
of  this  Act,  shall  be  of  less  value  than 
twenty  pounds  in  the  whole,  or  upon 
any  moneys  applied  to  the  payment  of 
the  duty  on  any  sucoesrion  aocoiding 
to  any  trust  for  that  purpose,  or  by  any 
person  in  respect  of  a  succession,  who, 
if  the  same  were  a  legacy  bequeathed 
to  him  by  the  predecessor,  would  be 
exempted  firom  the  payment  of  duty 
in  respect  thereof  under  the  Legacy 
Duty  Acts;  and.no  person  shall  be 
charged  with  duty  under  this  Act  in 
respect  of  any  interest  surrendered  by 
him  or  extinguished  before  the  time 
appointed  for  the  commencement  of 
this  Act ;  and  no  person  charged  with 
the  duties  on  legacies  and  shares  of 
perBonal  estate  under  the  Legjsoy  Duty 
Acts,  in  respect  of  any  property  subject 
to  such  duties,  shall  be  charged  also 
with  the  duty  granted  by  this  Act  in 
respect  of  the  same  acquisitioQ  of  the 
same  property. 
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donee  of  a  power  are  considered  to  take  from  the  donor  of  the        l88i 
power,  bot  this  technical  rule  does  not  apply  to  an  appointment    Attorhxt 
under  a  general  power  considered  with  reference  only  to  succession     ^"^""^^ 
duty,  since  a  life  interest,  coupled  with  a  general  power  of  appoint-    Mitchell. 
ment,  is  equivalent  to  an  absolute  interest :  the  donee  can  appoint     q.  b.  d. 
to  himself.    If  the  testator  had  died  after  the  coming  into 
operation  of  the  Succession  Duty  Act,  1853,  the  case  would  have 
come  under  s.  4,  and  the  baroness  would  have  been  the  prede- 
cessor, as  was  held  in  Attorney  Chnerdl  v.  Upton  (1),  where  the 
dictum  of  Martin,  B.,  is  no  doubt  against  the  present  contention, 
but  the  dictum  of  Bramwell,  B.,  is  in  its  favour,  and  Pollock,  C.B., 
is  neutral.    That  case  leaver  the  present  undecided,  but  it  is 
impossible  to  suppose  that  in  construing  s.  2  the  donee  of  the 
power  is  the  predecessor  whenever  the  case  falls  within  s.  4,  and 
the  donor  whenever  it  does  not.    The  present  is  one  of  the  class 
of  cases  aimed  at  by  s.  4 ;  it  is  only  the  accident  of  the  testator's 
death  before  1853  which  takes  it  out  of  that  section.     In  re 
Barker  (2)  will  no  doubt  be  relied  on  by  the  defendants,  but 
the  Crowu  there  gave  up  the  point,  which  Bramwell,  B.,  thought 
ought  to  have  been  decided  in  their  favour.    If  that  case  ever 
was  an  authority,  it  cannot  be  so  considered  after  Attorney  General 
v.  Upton.  (1)     In  Jn  re  Lovdaee  (3)  it  was  held  that,  where  the 
power  comes  into  operation  (in  that  case  by  a  settlement,  in  the 
present  by  a  will  proved)  before  the  commencement  of  the  Suc- 
cession Duty  Act,  1853,  s.  4  does  not  apply  ;  but  that  case  would 
probably  have  been  otherwise  decided  if  it  had  come  after  instead 
of  before  Wallace  v.  Attorney  Oeneral.  (4) 

Secondly.  If  succession  duty  is  payable  only  at  1  per  cent.,  then 
payment  of  the  legacy  duty  does  not  exempt  from  succession 
duty,  for^  if  the  technical  rule  as  to  the  donor  of  the  power  being 
the  predecessor  is  to  be  applied  at  all,  it  must  be  applied  through- 
out, and  the  succession  of  the  nieces  is  a  new  succession  different 
from  the  succession  of  the  baroness,  on  which  latter  succession 
alone  the  legacy  duty  was  paid,  and  is  not  **  the  same  acquisition 

(1)  Law  Bep.  1  Ex.  224.  (3)  4  De  G.  &  J.  340 ;  28  L.  J.  (Ch.) 

(2)  7  H.  &  N.  109 ;  30  L.  J.  (Ex.)      489. 

404.  (4)  Law  Bep.  1  Ch.  1. 
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1881        of  the  same  property  "  within  s.  18  of  the  Saocession  Duty  Act, 
1853. 

Hemming^  Q.^.^and  £ann^,forthe  defendants.  First.  Sacces- 
sion  duty  at  1  per  cent,  only  is  payable,  the  predecessor  within 
Q.  B.  D.  8.  2  of  the  Act  being  the  donor  and  not  the  donee  of  the  power. 
Whenever  s.  4  does  not  apply,  the  predecessor  is  the  person 
who  creates  the  power,  not  the  person  who  exercises  it:  Lord 
Braybrodke  v.  Attorney  General.  (1)  It  is  admitted  that  the 
execution  of  the  power  must  be  read  into  the  instrument  creating 
the  power  so  as  to  regulate  the  rights  of  the  persons  taking,  and 
that  there  are  cases  within  the  Succession  Duty  Act  in  which  this 
role  must  be  applied;  then  why  not  in  all  cases?  The  testator 
authorizes  the  donee  of  the  power  to  write  into  tlie  testator's  will 
the  names  of  the  persons  to  be  entitled  as  if  the  testator  had 
originally  written  them  there.  The  question  is  really  decided  by 
Charlton  y.  Attorney  General.  (2) 

Secondly.  Legacy  duty  has  been  paid  upon  the  whole  absolute 
interest  in  the  corpus  under  36  Geo.  3,  c.  52,  which  by  &  18 
enacts  that  where  property  is  given  for  a  limited  interest,  coupled 
with  a  general  power  of  appointment,  one  duty  shall  be  paid  on 
the  execution  of  the  power  as  on  an  immediate  legacy  to  the 
donee  of  the  power,  and  that  this  shall  be  in  satisfaction  of  all 
duties.  Legacy  duty  has  therefore  been  paid  upon  the  interest 
taken  by  the  nieces,  for  if  it  had  not  the  Crown  would  have 
claimed  it ;  and  s.  18  of  the  Succession  Duty  Act,  1853,  provides 
that  such  payment  exempts  from  succession  duty. 

Bir  F.  Herschell,  S.G.,  in  reply.  Charlton  v.  Attorney  General  (2) 
was  a  case  of  joint  powers  and  not  several,  and  is  therefore  not 
applicable.  It  was  not  within  the  class  of  s.  4  as  the  present  case 
is.  There,  and  in  Lord  Brayhrooke  v.  Attorney  General  (1),  all 
that  the  House  of  Lords  decided  was  that  the  person  who  was 
the  real  settlor  from  whom  the  property  is  derived  must  be  looked 
at  and  not  the  mere  creatures  of  the  power.  There  is  no  case  in 
which  it  has  been  held  that  where  an  absolute  disposition  is  made 
by  the  donee  of  a  general  power  he  is  not  the  predecessor  within 
s.  2  of  the  Succession  Duty  Act 


(1)  9  H.  L.  C.  150 ;  31  L.  J.  (Ex.)  177. 


(2)  4  App.  Cm.  427. 
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Gboye,  J.  It  is  admitted  that  s.  4  of  the  Saccession  Daty  Act 
does  not  apply  to  the  present  case,  because  the  testator  died 
before  the  Act  came  into  operation,  and  that  the  qnestion  tnms 
entirely  upon  the  effect  of  s.  2,  and  who  is  the  predecessor  within 
the  meaning  of  that  section.  The  'question  then  is,  what  is  the 
**  disposition  of  property  by  reason  whereof"  the  nieces  of  Baroness 
de  Grrothusen  ''became  beneficially  entitled  to"  the  property 
which  they  enjoyed  ?  I  should  have  been  inclined  to  think  that 
the  "  disposition "  was  the  deed-poll  of ; July,  1859,  by  reason 
whereof  the  nieces  **  became  beneficially  entitled  "  upon  the  death 
of  the  baroness  who  executed  the  deed-poll;  because  I  should 
hare  read  the  words  of  s.  2  in  their  ordinary  and  legal  sense,  not 
haying  been  educated  as  a  conyeyancer.  But  I  cannot  set  my 
personal  opmion  against  the  construction  which  has  been  put 
upon  this  section  by  the  House  of  Lords.  In  Charlton  y.  Attorney 
Qenerai  (1),  a  father  tenant  for  life  and  his  eldest  son  tenant  in 
tail  settled  family  estates,  subject  to  life  interests,  to  such  uses 
(in  the  eyents  which  happened)  as  the  father  and  the  second  son 
should  appoint.  The  eldest  son  haying  died,  the  father  and  the 
second  son  appointed,  and  it  was  held  by  the  House  of  Lords  that 
8.  4  did  not  apply  to  a  power  gi?en  in  a  family  settlement  to  a 
father  and  son,  where  one  was  intended  to  be  a  check  upon  the 
other  in  the  exercise  of  the  power ;  and  that  the  case  not  being 
within  s.  4,  the  ''  predecessor  "  within  s.  2  was  not  the  father  and 
second  son  who  exercised  the  general  power  of  appointment,  but 
the  eldest  son  tenant  in  tail  from  whose  estate  of  inheritance  the 
interest  giyen  to  the  appointee  was  derived,  and  who  was  the 
real  and  original  settlor.  The  Solicitor  General  contended  that 
the  present  case  is  distinguishable  from  that,  because  there  the 
power  was  giyen  jointly  to  two  persons  who  exercised  it  jointly, 
whereas  in  the  present  case  the  power  was  giyen  to  one  person 
who  thereby  had  an  absolute  dominion  o?er  the  property.  But  I 
do  not  think  that  makes  any  distinction.  Lord  Chancellor  Cairns 
says  (2)  :  **  If  this  question  is  to  be  decided  by  the  2nd  section 
of  the  Succession  Duty  Act,  1853, 1  do  not  think  the  answer  to  it 
can  admit  of  any  doubt  either  on  principle  or  authority.  The 
2nd  section,  reading  it  shortly,  enacts  that  e?ery  disposition  of 

(1)  4  App.  Gas.  427.  (2)  4  App.  Cas.  at  p.  437. 
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1881  property,  by  reason  whereof  any  person  shall  become  beneficially 
entitled  to  any  property  on  the  death  of  any  person,  shall  be 
deemed  to  confer  on  the  person  entitled  by  reason  of  such  disposi- 
tion a  succession,  and  the  term  '  successor '  shall  denote  the  person 
Q.  B.  D.  so  entitled,  and  the  term  '  predecessor '  shall  denote  the  settlor 
or  other  person  from  whom  the  interest  of  the  successor  is  derived. 
The  appellants  undoubtedly  became  beneficially  entitled  to  pro- 
perty upon  the  death  of  St.  John  Charlton  "  (the  father  and  tenant 
for  h'fe),  **  and  they  became  so  entitled  by  reason  of  a  disposition  of 
the  property.  What  was  the  disposition  of  the  property  ?  I  cannot 
doubt  that  it  was  that  contained  in  the  three  deeds.  •  .  •  It  was 
the  first  two  of  these  which  created  the  power  in  St.  John"  (the 
father)  *'  and  Thomas  "  (the  second  son),  *'  and  it  was  the  third 
which  exercised  the  power.  Nor  should  I  doubt  that  in  this 
disposition  William  Charlton  "  (the  eldest  son  and  tenant  in  tail) 
**  was  the  settlor.  St.  Jolm  Charlton  had  throughout  nothing  but 
an  estate  for  life,  and  the  first  estate  of  inheritance  was  in 
William ;  and  it  was  out  of  that  estate  of  inheritance  and  out  of 
the  fee  into  which  it  was  expanded  that  the  interests  given  to  the 
appellants  came.  •  •  •  There  is  no  doubt  that  the  cases  in  this 
House,  especially  those  of  Flayer  (1)  and  Smythe  (2),  did  deter- 
mine not  only  that  the  construction  of  the  2nd  section  was  such 
as  I  have  mentioned,  but  also  that  it  was  the  2nd  and  not  the 
4th  section  which  governed  such  cases." 

Lord  Hatherley  delivered  judgment  to  the  same  effect,  and  said 
that  the  only  question  was  whether  it  was  a  case  within  s.  4  or 
only  within  s.  2,  and  that  upon  the  authorities  it  was  clearly 
within  8. 2  only.  Lord  Selborne's  judgment  is  to  the  same  effect, 
and  I  cannot  read  that  case  in  any  other  way  than  as  a  decision 
that  the  case  being  within  s.  2,  and  not  within  s.  4,  the  donor  of 
the  power  and  not  the  donee  is  the  **  predecessor." 

In  In  re  BarJcer  (3)  three  out  of  four  judges  put  a  similar  con- 
struction upon  s.  2.  Bramwell,  £.,  indeed  dissented,  and  I  think 
there  is  much  to  be  said  in  favour  of  his  view,  but  the  three  judges 
took  the  other  view.  The  Crown,  therefore,  in  the  present  case 
is  entitled  to  succession  duty  at  1  and  not  at  3  per  cent 


(1)  9  H.  L.  C.  477. 

(2)  9  H.  L.  C.  497. 


(3)  7  H.  &  N.  109;  30  L.  J.  (Ex.) 
404. 
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Upon  the  second  question^  I  think  the  Crown  is  entitled  to  the 
1  per  cent.  duty.  Under  the  Legacy  Daty  Act,  if  duty  was  once 
paid  on  the  whole  absolute  interest  of  the  legacy,  the  person  so 
paying  is  liable  for  nothing  more.  At  the  time  the  legacy  duties 
were  imposed  no  succession  daty  existed,  but  the  Succession  Duty 
Act  imposed  new  duties;  erery  person  who  takes  a  succession 
pays  a  succession  duty.  Then  s.  18  of  the  Succession  Duty  Act 
exempts  a  peraon  who  has  already  paid  legacy  duty  from  paying 
succession  duty  ^'  in  respect  of  the  same  acquisition  of  the  same 
property."  If  these  nieces  had  paid  legacy  duty  in  respect  of 
their  interest,  the  Crown  would  not  be  entitled  to  succession  duty, 
because  the  same  person  is  not  to  pay  twice,  but  the  legacy  duty 
was  paid  in  respect  of  different  persons.  Therefore  the  Crown  is 
entitled  to  saccession  duty  at  1  per  cent. 


1881 


ATTOBnBT 

Qe»k&al 

V. 
MiTCHJELL. 


Q.  B.D 


LiKDLET,  J.  I  am  of  the  same  opinion.  Sect.  2  of  the  Succes- 
sion Duty  Act,  which  imposes  succession  duties,  is  capable  of  two 
modes  of  construction.  One  is  the  popular  construction,  which 
would  justify  the  contention  of  the  Solicitor  General,  but  that 
construction  has  never  been  applied  to  it.  The  other  is  (not  an 
equitable  construction,  as  it  has  been  called),  but  a  conveyancer's 
construction,  by  which  the  appointment  under  a  power  is  incor- 
porated into  the  instrument  creating  the  power.  Th  is  construction 
has  been  applied  not  only  by  the  House  of  Lords  in  Charlton  v. 
Attorney  General  (1) — a  case  of  joint  powers — but  in  the  case  of 
single  powers  in  In  re  Barker  (2)  and  In  re  Lovelace.  (3)  In  the 
latter  case  there  was  no  question  as  to  different  rates  of  duty,  for 
the  donor  and  the  donee  of  the  power  were  the  same  person,  but 
the  judgment  of  Turner,  L.J.  (4),  shews  that  he  was  prepared 
to  put  the  conveyancer's  construction  on  s.  2.  In  that  case 
Wood,  Y.C.,  had  decided  that  since  general  powers  were  dealt  with 
by  s.  4,  s.  2  did  not  apply  to  them,  but  that  decision  was  corrected 
by  the  Lords  Justices.  In  In  re  Barker  (2)  the  same  construc- 
tion was  placed  on  s.  2,  Bramwell,  B.,  alone  dissenting.  There 
is  no  case  in  which  it  has  been  held  that  where  s.  4  does  not 


(1)  4  App.  Caa,  427.  (3)  4  De  G.  &  J.  340 ;  28  L.  J. 

(2)  7  PI.  &  N.  109 ;  30  L.  J.  (Ex.)  404.  (Ch.)  489. 

(4)  4  De  G.  &  J.  at  p.  348 ;  28  L.  J.  (Ch.)  at  p.  495. 
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apply  the  other  and  popalar  canon  of  construction  is  to  be  adopted 
in  reading  s.  2.  Therefore  taking  these  decisions  as  a  guide,  it 
follows,  that  though  in  the  present  case  the  power  is  sole,  yet 
since  s.  4  does  not  apply  in  consequence  of  the  testator's  death 
before  the  commencement  of  the  Succession.  Duty  Act,  the 
appointees  derive  their  interest  from  the  original  settlor,  the  donor 
of  the  power,  and  not  from  the  donee,  the  appointor. 

Attorney  Oeneral  y.  Upton  (1)  was  a  case  where  &  4  applied, 
and  the  Court  held  that  s.  4  makes  the  donee  of  a  general  power 
who  exercises  it  owner  for  a  certain  purpose,  and  makes  the 
appointees  claim  through  him,  but  we  hare  nothing  to  do  with 
that  decision  here.  I  think,  therefore,  that  on  this  point  the 
Crown  is  wrong,  and  is  only  entitled  to  1  per  cent. 

As  to  the  second  point,,  there  is  a  fSetllacy  in  saying  that  legacy 
duty  haying  been  paid  by  the  donee  of  the  power  no  succession 
duty  is  chargeable,  because  the  donee  could  do  with  the  property 
as  she  liked.  Mr.  Hemming  argued  that  this  is  imposing  two 
duties  on  ''the  same  acquisition  of  the  same  property,*'  but  that 
depends  on  what  is  done  with  the  property.  Here  there  are  two 
dispositions,  and  therefore  two  duties  are  payable. 

Decree  for  euceeaeion  duty  at  1  per  eeni. 

Solicitor  for  Crown :  SolieUor  of  Inland  Bevenue, 
Solicitors  for  defendants :  Toung,  JacJcson,  dt  Beard. 


(1)  Law  Rep.  1  Ex.  224. 


VOL.  YL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS,  557 


THE   YORKSHIRE   FIRE    AND    LIFE   INSURANCE   COMPANY,  18^1 

Appellants;  CLAYTON,  Respondent.  llirehlO. 


Inland  Bevenue  ^  Inhabited   House   Duty  —  DweUing-hotue  hi  in  differerU      Q.B.  D. 
Tenements — Occupation  of  part  hy  Landlord — 41  Vict,  c.  15,  s,  13. 

By  41  Vict.  &  15,  s.  13,  where  any  house  being  one  property  is  divided  into, 
and  let  in,  different  tenements,  and  any  of  such  tenements  are  occupied  solely  for 
the  purposes  of  any  trade  or  business,  or  of  any  profession  or  calling,  by  which 
the  occupier  seeks  a  livelihood,  or  profit,  or  are  unoccupied,  inhabited  house  duty 
is  to  be  assessed  as  if  the  house  comprised  only  the  tenements  other  than  those 
80  occupied  as  aforesaid,  or  unoccupied  ;  and  a  house  or  tenement  occupied  solely 
as  aforesaid  is  exempt  although  a  servant  or  other  person  may  dwell  in  such 
house  or  tenement  for  the  protection  thereof. 

A  house  had  one  entrance  into  the  street,  and  the  rooms  in  it  opened  on  a  hall, 
passages,  and  staircase,  common  to  all  the  tenants.  Some  of  the  rooms  on  the 
ground  floor  were  occupied  by  the  landlords,  the  appellants,  as  offices,  and  the 
remainder  and  the  rooms  on  the  first  floor  were  let  to  tenants  who  occupied  them 
as  offices.  The  rooms  on  the  second  floor  were  occupied  partly  by  tenants  who 
resided,  and  the  remainder  by  a  caretaker  and  his  wife,  who  acted  as  servants  to 
the  residents,,  and  cleaned  the  several  portions  occupied  by  the  appellants  as 
offices  or  let  off.  The  appellants  claimed  relief  from  being  assessed  en  the 
portions  used  as  offices : — 

Bdd,  by  Grove  and  Lindley,  JJ.,  that  the  portions  so  used  were^not  exempt, 
as  the  exemption  applies  to  houses  let  in  separate  and  distinct  tenements  each 
complete  in  itself,  and  not  to  rooms  in  a  house. 

Per  Grove  J.,  that  there  was  a  common  use  of  the  house  by  the  landlords  and 
the  residents  and  other  tenants  for  residential  purposes  which  excluded  the 
exemption. 

Per  Lindley,  J.,  that  since  the  landlords  occupied  part  of  the  house,  otherwise 
than  as  carets^ers,  the  house  was  not  divided  into  and  let  in  different  tenements 
within  the  statute. 

Special  Case  stated  under  37  Vict,  c  16,  on  an  appeal  from 
an  assessment  of  certain  premises  of  the  appellants  to  inhabited 
house  duty.    The  following  are  the  material  facts : — 

The  premises  in  respect  to  which  the  assessment  was  made  had 
been  recently  erected  by  the  appellants,  and  were  occupied  as 
follows :  The  ground  floor  partly  as  o£Sces  by  the  appellants,  and 
the  remainder  as  offices  by  a  bank  and  a  civil  engineer ;  the  first 
floor  was  entirely  occupied  by  tenants  as  offices  for  business  pur- 
poses ;  the  second  floor  consisted  of  rooms  some  of  which  were 
occupied  as  residences  by  the  curates  of  St.  Mary's  Church,  Hull, 
and  the  remainder  by  a  caretaker  and  his  wife,  who,  in  addition 


558 


QUEEN'S  BENCH,  0.  P.,  AND  EX.  DIVISIONS.     VOL.  VI. 


1881       to  acting  as  the  domestic  serrants  of  the  clergymen^  cleaned 


V, 

Claito.v. 
.  Q.  B.  D. 


ToBKSHiRE    the  several  portions  used  by  the  appellants,  and  let  off  by  them 

The  building. was  to  all  intents  and  purposes  one  house,  with  an 
entrance  to  the  street,  and  the  offices  and  rooms  opened  into  a 
hall,  passages,  and  stdircase,  which  were  common  to  all  the  tenants. 
The  offices  occupied  by  the  appellants,  the  bank,  and  the  other 
tenants,  were  separately  rated  to  the  poor,  as  was  also  the  top 
floor,  under  the  description  '^  rooms."  The  whole  rate  was  charged 
in  one  sum,  and  paid  by  the  company,  but  each  tenant  repaid 
to  the  company  the  proportion  due  in  respect  of  his  occupation. 

The  appellants  claimed  relief  from  the  amount  of  duty  charged 
in  the  assessment,  so  as  to  confine  the  same  to  the  portions  of  the 
premises  not  used  as  offices. 


Bigham,  for  the  appellants.  The  question  is,  whether  this  house 
is  divided  into,  and  let  in,  different  tenements  so  as  to  exempt, 
under  the  Customs  and  Inland  Eevenue  Act,  1878,  s.  13  (1),  any 
of  such  tenements  as  are  occupied  solely  for  the  purposes  of  a 
trade  or  profession.  This  Act  was  intended  to  enlarge  the  previous 
exemptions  which  before  the  Act  would  no    doubt  not  have 


(1)  41  Vict.  c.  15,  fi.  13,  enacts: 
"  (L),  where  any  house,  being  ono  pro- 
perty, shall  be  divided  into,  and  let  in, 
different  tenements,  and  any  of  such 
tenements  are  occupied  solely  for  the 
purposes  of  any  trade  or  business,  or 
of  any  profession  or  calling,  by  which 
the  occupier  seeks  a  livelihood  or  profit, 
or  are  unoccupied,  the  person  charge- 
able as  occupier  of  the  house  shall  be 
at  liberty  to  give  notice  in  writing,  at 
any  time  during  the  year  of  assess- 
ment, to  the  surveyor  of  taxes  for  the 
parish  or  place  in  which  the  house  is 
situate  stating  therein  the  facts;  and 
after  the  receipt  of  such  notice  by  the 
surveyor,  the  commissioners  acting  in 
the  execution  of  the  Acts  relating  to 
the  inhabited  house  duties,  shall  upon 
proof  of  the  facts  to  their  satisfaction 
grant  relief  from  the  amount  of  duty 


charged  in  the  assessment,  so  as  to 
confine  the  same  to  the  duty  on  the 
value  according  to  which  the  house 
should,  in  their  opinion,  have  been 
assessed,  if  it  had  been  a  house  com- 
prising only  the  tenements  other  than 
such  as  are  occupied  as  aforesaid  or 
are  unoccupied. 

''(2.)  Every  house  or  tenement  which 
is  occupied  solely  for  the  purposes  of 
any  trade  or  business,  or  of  any  pro- 
fession or  calling  by  which  the  occu- 
pier seeks  a  livelihood  or  profit  shall 
be  exempted  from  the  duties  by  the 
said  commissioneis  on  proof  of  the 
facts  to  their  satisfaction,  .and  this 
exemption  shall  take  effect,  althotigh 
a  servant  or  other  person  may  dwell 
in  such  house  or  tenement  for  the 
protection  thereof." 
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inclnded  this  case :  Busby  y.  Newsan.  (1)    The  different  occupations       I881 
in  this  house  are  "  different  tenements/'  and  in  respect  of  such  as   Yoreshirb 
are  not  occupied  for  residential  purposes,  no  inhabited  house  duty  ^^^^^^  Co. 
can  be  charged,  and  the  residence  of  a  caretaker  on  the  premises    Clayton. 
does  not  affect  the  exemption.  Q.  B.  D. 

Sir  F.  EerscheU,  8.G,  (Dieey,  with  him),  for  the  respondent. 
The  test  of  what  is  a  *'  different  tenement "  is  supplied  by  the 
case  of  Attorney  General  y.  Mutual  Tontine  Westminster  Chambers 
Association  (2),  where  each  suite  of  rooms  or  set  of  chambers  was 
practically  a  separate  property.  These  ofiSces  are  merely  parts  of 
a  house,  and  not  separate  and  distinct  chambers.  Further,  the 
whole  house  must  be  let  in  tenements,  but  here  the  landlord 
occupies  part,  and  that  can  in  no  sense  be  said  to  be  let. 

Bighamf  in  reply.  If  the  house  be  divided  into  separate  tene- 
ments, so  as  to  be  capable  of  being  entirely  let  off,  the  fact  that 
the  landlord  occupies  for  trade  purposes  one  of  such  tenements 
cannot  affect  the  exemption,  otherwise  the  object  of  the  Act  to 
limit  the  tax  to  premises  actually  inhabited  would  be  defeated. 

Gboye,  J.  I  do  not  say  the  section  is  free  from  difficulty,  but 
npon  the  whole  I  think  onr  judgment  ought  to  be  for  the  Crown. 
As  far  as  I  can  judge,  this  section  was  intended  to  apply  to  a 
house  which  was  let  in  separate  and  distinct  parts,  somewhat  as 
chambers  are  let,  so  that  the  parts  let  are  really  perfectly  separate 
tenements  inhabited  by  different  occupiers,  who  have  absolute 
and  exclusive  control  over  each  separate  part,  though  having  a 
common  staircase.  In  that  case  the  taxation  is  not  to  fall  on 
those  parts  of  the  house  let,  **  those  different  tenements  "  (these 
are  the  words  of  the  Act)  let  for  trade  purposes.  It  is  true  that 
certain  people  had  certain  rooms  in  this  house  for  the  purposes  of 
trade ;  but  I  do  not  think  the  house  is  let  in  different  tenements. 
I  agree  with  Mr.  Bigham  in  this,  that  I  do  not  think  we  should 
go  the  length  of  saying  that  the  whole  house  must  be  let,  in  the 
sense  that  the  landlord  might  not  inhabit  a  part  of  it,  but  the 
house  must  be  substantially  divided  and  let  into  different  tene- 
ments so  as  to  constitute  independent  tenements.  Here  one  whole 
floor  is  inhabited  by  persons  who  use  it  as  a  residential  house, 

(1)  Law  Bep.  10  Ex.  322.  (2)  Law  Bep.  10  Ex.  d05. 
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1881   '    each  of  the  rooms  thej  inhabit,  with  one  exception,  opening  by 

Yorkshire   separate  doors  upon  the  staircase.  (1)    Two  servants  attend  upon 
Insur^ceCJo.  ^Jj^jjj^  ^^^  ^i^  ^^^  f^j.  jIj^  occupiers  of  the  other  rooms.    They 

Clayton,  are  not  mere  caretakers  or  watchers.  They  are  not  persons  kept 
Q.  B.  D.  to  watch  a  house  at  night,  but  they  are  daily  occupied  in  the- 
duties  of  ordinary  servants,  therefore  it  appears  to  me  that  in  one 
sense  the  whole  of  the  house  is  to  some  extent  residentially 
occupied.  I  cannot  therefore  say  that  this  house  is  within  the 
fair  meaning  of  these  words,  **  let  in  different  tenements ;"  because 
there  is  nothing  to  shew  that  each  of  those  tenements  is  held  as 
%  different  and  separate  holding,  of  which  the  persons  have  entire 
and  absolute  control  by  themselves  and  their  servants,  irrespective 
of  the  whole  of  the  remainder  of  the  house.  The  words  of  the 
section  when  analysed  are  extremely  difficult,  and  it  is  very 
difficult  to  give  a  consistent  meaning  to  the  whole  of  them.  I  do 
not  pretend  to  do  so;  but  I  do  not  think  the  tenements  are 
occupied  here  solely  and  exclusively  for  porposes  of  trade.  I 
rely  upon  the  finding  of  the  case  relative  to  the  servants^  althongb 
it  is  a  small  point  no  doubt.  I  think  the  case  shews  a  common 
nse  of  the  house  by  the  landlord,  the  curates,  and  the  other 
persons  occupying  the  honse  to  that  extent  for  residential  purposes. 
I  think,  therefore,  our  judgment  must  be  for  the  Crown. 

LiNDLET,  J.  1  am  of  the  Fame  opinion.  It  is  for  the  appel- 
lants to  bring  themselves  within  this  exemption,  and  I  do  not 
think  they  have  done  so.  I  do  not  think  the  clause  applies  to 
a  case  where  a  landlord  occupies  any  part  of  the  house,  not  as  a 
caretaker,  which  might  bring  the  case  within  the  2nd  sub-s.,  but 
for  the  purposes  of  residence  or  business.  The  difficulty  about 
the  word  ^'  let "  is  obvious,  but  we  must  read  the  section  in  such  a 
way  as  to  give  it  a  sensible  effect.  It  contemplates  the  house 
being  divided  into  tenements,  some  of  which  are  let  for  business 
purposes  or  are  unoccupied.  They  may  be  let,  and  some  of  the 
lessees  may  not  have  taken  possession;  but  what  I  think  is 
meant  is  this,  that  if  the  house  is  let,  that  is  to  say,  intended  to 
be  let,  habitually  let,  sub-s.  2  would  apply,  but  not  to  the  case  of 
a  house  not  intended  to  be  let  in  its  entirety,  and  in  which  so  ne 

(1)  This  appeared  by  a  plan  attached  to  the  case. 
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of  the  property  is  occupied  by  the  landlord.    To  secure  the        I88I 


V. 

Olattox. 
Q  B.  D. 


exemption  within  the  words  of  the  statute,  the  whole  should  be  yorksbibb 
let  for  the  purposes  of  trade,  and  the  landlord  only  occupy  as  a  ^*^^^'o»Co. 
caretaker.  Then,  I  confess,  I  doubt  whether  these  are  different 
tenements  within  the  meaning  of  the  section.  It  is  difficult  to 
say  what  a  **  different  tenement "  is,  but  my  impression,  which  I 
get  from  the  discussion  in  AUomey^fienerdl  v.  Mutual  Tontine 
Westmintier  Chambers  Aseoeiaiion  (1),  is,  that  the  expression 
indicates  a  tenement  complete  in  itself,  not  mere  rooms  opening 
on  to  a  common  staircase.  The  tenements  there  were  tenements 
which  were  complete  in  eyery  sense,  that  is  to  say,  they  were 
suites  of  apartments,  they  were  flats,  they  were  houses  on  one 
floor  instead  of  houses  of  seyeral  floors.  I  do  not  think  this  house 
was  divided  into,  and  let  in,  different  tenements  within  the 

meaning  of  that  section. 

Judgment  for  the  Crown. 

Solicitors  for  appellants :  BeU^  Brodriek,  dk  Qray^for  W.  dk  E. 
Oray,  York. 
Solicitor  for  respondent :  Solicitor  of  Inland  Bevenue. 


THE  MIDLAND  INSURANCE  COMPANY  v.  SMITH  abd  WIFE. 

Fire  Ineurance^^Lon  occasioned  by  the  feloniotia  Act  of  the  Wife  of  ihe 
Aeeured — Bights  of  the  Insurer — JRisks  covered  by  Policy — Fdony — Action 
maijUainMe  without  showing  tJtat  Felon  prosecuted. 

An  insnraDoe  oompany  granted  a  fire  policy  to  S.,  and  during  the  currency  of 
the  policy  S.'8  wife  feloniously  burnt  the  property  insured.  The  company,  not 
admitting  any  claim  on  the  policy,  brought  an  action  against  S.  and  his  wife  for 
the  damage  done  by  the  act  of  the  wife  :— 

Bddy  First,  that  the  action  could  not  be  maintained,  as  the  insurer  has  no 
rights  other  than  those  of  his  assured,  and  can  enforce  those  only  in  his  name 
and  after  admitting  the  claim  on  the  policy.  Secondly,  that  the  action  for  the 
felony  if  it  were  maintainable  was  maintainable  without  shewing  that  the  felon 
had  been  proeecuted. 

SerrMe,  that  a  felonious  burning  by  the  wife  of  the  assured,  without  his  privity, 
is  covered  by  the  ordinary  fire  policy. 

Statement  of  Claim  was  in  sabstance  as  follows : — 

It  stated  that  the  plaintiffs,  by  a  policy  of  insurance,  agreed 

(1)  Law  Bep.  10  Ex.  305. 


ytareh  23» 
Q.  B.  D. 
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1881        with  the  defendant,  Charles  Smith,  that  if  certain  property  therein 

Midland     described^  or  any  part  thereof,  should  be  destroyed  or  damaged  by 

IxsuR^oECk).  g^  ^^  ^y  ^.^^  between  the  21st  of  June,  1880,  and  the  24th  of 

SioTO.      Jane,  1881,  the  plaintiffs  would  make  good  such  loss  or  daxnage 

Q.  B.  D.     to  an  amount  not  exceeding  2002. ;  that  on  the  25th  of  October, 

1880,  the  defendant,  Mary  Smith,  knowing  the  premises,  and 

being  by  the  direction  and  with  the  consent  of  the  defendant, 

Charles  Smith,  in  sole  charge  and  control  of  the  dwelling  house 

in  which  the  goods  insured  were,  and  of  the  goods  so  insured, 

and  maliciously  purposing  and  intending  to  bum  and  damage  by 

fire  such  property  insured,  and  to  injure  the  said  company,  and  to 

create  a  claim  on  the  said  policy  against  the  said  company, 

wilfully  lit,  or  caused  to  be  lit,  fires  in  the  said  dwelling  house, 

and  thereby  caused  such  property  insured  to  be,  and  the  same 

was,  damaged  and  in  part  destroyed  by  .the  said  fires ;  that  the 

defendant,  Charles  Smith,  had  made  a  claim  upon  the  plaintiffs, 

which  claim  arose  from  the  said  acts  of  the  defendant,  Mary 

Smith,  and  that  by  means  of  the  premises  the  plaintiffs  had 

incurred  trouble  and  expense  in  investigating  the  said  claim,  and 

had  become  liable  thereto,  if  any  such  liability  existed. 

The  plaintiffs  claimed  150Z.,  and  to  have  the  said  policy  given 
up  by  the  defendant,  Charles  Smith,  to  be  cancelled. 
Demurrer. 

March  22.    Dodd,  for  the  defendants. 
Waddy,  Q.C.^  and  Jackson,  for  the  plaintiffs. 
The    arguments    and    authorities    cited    appear    from    the 
judgment. 

March  23.  Watkik  Williams,  J.  This  action  is  one  of  an 
extraordinary,  and  so  far  as  I  am  aware,  of  an  unprecedented 
character.  The  questions  of  law  involved  in  the  case,  which  was 
argued  before  me  yesterday,  arise  upon  demurrer  to  the  statement 
of  claim,  and  I  now  proceed  to  give  judgment. 

The  facts,  which  for  the  purposes  of  the  argument  are  assumed 
to  be  true,  are  as  follows : — The  plaintiffs,  an  insurance  company, 
granted  to  the  defendant,  Charles  Smith,  a  policy  of  fire  insur- 
ance, dated  the  26th  of  June,  1880,  by  which  they  agreed  with 
him  that  if  certain   property  in   a   certain    house  should   be 
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destroyed  or  damaged  by  fire  they  would  pay  or  make  good        UfH 
all  such  loss  or  damage  during  the  currency  of  the  policy.    The     midlaud" 
defendant  Mary,  the  wife  of  the  defendant  Charles  Smith,  having  InsuranceCo. 
been  left  by  him  in  charge  of  the  house  and  property  insured      Smith. 
did,  with  the  malicious  intention  of   destroying    the    insured     q  b.  d. 
property  and  of  injuring  the  insurance  company  and  of  creating 
a  daim  upon  the  policy,  wilfully  set  fire  to  and  destroy  the  house 
and  the  insured  property.    Charles  Smith,  the  assured,  then  made 
a  claim  upon  the  policy  against  the  company.    The  company 
thereupon  brought  this  present  action  against  Smith  and  his 
wife,  to  recover  damages  for  the  loss  which  the  company  alleged 
they  had  sustained  or  might  sustain  through  the  wrongful  and 
felonious  act  of  the  defendant  Mary,  if  the  defendant  Charles 
made  gbod  hiajslaim  upon  his  policy. 

I  was  infomiedln  the.course  of  the  argument,  although  these 
facts  do  not  appear  formally  before  nie,  that  the  defendant 
Charles  had,  before  this  present  action,  brought  an  action  against 
the  company  upon  the  policy  to  recover  the  amount  of  his  loss, 
and  that  in  that  action  the  company  disputed  their  liability  on 
the  ground  that  the  loss,  having  been  caused  by  the  arson  of  the 
wife,  was  not  covered  by  the  policy,  and  that  they  had  also  set  up 
a  counter-claim  for  damages  against  Smith  and  his  wife,  who  was 
brought  in  as  a  party  to  the  action  upon  the  same  ground ;  that  that 
action  went  down  to  trial,  and  that  the  learned  judge,  before  whom 
the  cause  came  on  for  trial,  adjourned  the  proceedings  in  order  to 
enable  the  company  to  test  the  validity  in  law  of  their  contention 
in  a  separate  and  distinct  manner  before  proceeding  to  try  the 
question  of  arson.  The  present  action  was  then  commenced. 
The  questions,  however,  for  determination  in  this  action  must 
depend  exclusively  upon  the  facts  set  forth  in  the  statement  of 
claim,  and  the  issues  of  law  raised  by  the  demurrer. 

The  company  in  support  of  their  case  started  with  the  general 
principle  that  *^  every  husband  is  liable  for  the  wrongful  acts  of  his 
wife,"  and  that  as  the  defendant  Mary  had  wrongfully  injured  and 
destroyed  the  insured  property,  and  had  caused  the  damage  upon 
which  a  claim  upon  the  policy  had  been  based,  they,  as  the 
insurers  of  the  property,  had  a  right  to  sue  her  and  her  husband 
for  the  damage  and  injury  so  done  by  her,  and  not  the  less  so 
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1881        becanse  the  husband  happened  to  be  himself  the  assured  whom 

Midland     they  had  agreed  to  indemnify.    In  substancey  the  oontentiou  of 

InsubanceCo.  ^Jjq  company  came  to  this,  that  they  onght  not  to  be  called  upon 

Smith,      to  pay  to  the  assured  the  amount  claimed,  without  being  entitled 

Q.  B.  D.     concurrently  to  claim  damages  from  him  for  the  loss  caused  by 

the  act  of  his  wife,  for  which  he  is  answerable. 

The  defendants,  by  their  demurrer  to  this  claim,  raised  two 
main  issues  of  law.  In  the  first  place  they  said  that  the  company 
were  not  in  a  position  to  maintain  any  action  for  the  alleged 
damage  done  to  the  goods,  because  they  were  not  the  owners 
of  the  goods,  nor  had  they  sufficient  interest  therein  to  entitle 
them  to  maintain  an  action;  that  their  only  right  as  insurers 
would  be  to  avail  themselves  of  such  rights  and  remedies  as 
were  vested  in  their  Assured,  after  they  had  admitted  his  claim 
and  been  subrogated  to  his  rights  in  relation  to  the  subject 
of  insurance ;  and  that,  even  if  they  had  been  subrogated  to  the 
rights  of  the  assured,  they  could  only  sue  in  his  name  and  oould 
not  maintain  an  action  in  their  own  name,  and  therefore  that  no 
such  action  could  be  maintained  in  the  present  case,  because  the 
assured  had  no  right  of  action  against  his  own  wife. 

In  the  next  place  the  defendants  contended  that  this  aetion 
being  based  upon  an  act,  which  on  the  fjEtce  of  the  statement  of 
claim  amounted  to  a  felony,  could  not  be  maintained,  because  it 
was  not  shewn  that  the  rights  of  the  public  law  had  been  vindi- 
cated by  a  prosecution  of  the  felon. 

Upon  the  first  ground  of  demurrer  the  defendants  are^  in  my 
judgment, \;learly  entitled  to  judgment  both  upon  principle  and 
upon  authority.  It  appears  to  me  that  the  insurance  company 
have  no  right  of  action  under  the  circumstances  for  the  damage 
done  to  the  goods  by  the  defendant  Mary.  At  the  time  when  the 
damage  was  done  to  the  goods  the  company  had  no  property  or 
interest  in  the  goods  sufficient  to  sustain  any  action  for  damage 
done  to  them;  no  right  or  interest  in  the  goods  oould  accrue 
to  the  insurance  company,  until  they  had  acknowledged  the  daim 
under  the  policy,  and  by  so  doing  entitled  themselves  to  the 
benefit  of  any  claims  and  causes  of  action  vested  in  the  assured ; 
but  it  seems  that  even  up  to  this  moment  the  insurance  company 
dispute  the  claim  and  deny  the  right  of  the  assured  to  demand 
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an  indemnity  under  the  policy.     Bat,  farther,  it  seems  to  me       1881 
equally  dear  that,  if  they  had  don 3  everything  to  entitle  them-     midland 
selves  to  the  benefit  of  such  a  claim,  it  conld  only  be  enforced  I^su^anck  Co. 
in  the  name  of  the  assured  and  for  the  purpose  of  enforcing  his      Suith. 
rights,  and  inasmuch  as  he  could  have  no  such  claim  or  right     o.  b.  D. 
against  his  wife,  it  follows  that  in  no  possible  view  of  the  case 
18  the  plaintiffs'  claim  sustainable.     The  case  of  Simpson  v. 
BwrreU  (1)  is  in  point  upon  this  question.    In  that  case  Burrell 
was  the  owner  of  two  ships,  one  of  which  negligently  ran  down 
and  sank  the  other  with  a  valuable  cargo.    Burrell's  under- 
writers upon  the  sunken  ship  paid  him  for  a  total  loss,  and  were 
so  subrogated  to  all  his  rights.    A  claim  was  made  by  the  owners 
of  the  cargo  in  the  sunken  ship  against  Burrell,  as  the  owner  of 
the  ship  in  fault,  for  the  value  of  their  goods,  and  Burrell,  as  the 
owner  of  the  ship  in  fault,  paid  into  court  the  whole  value  of  that 
ship  at  87.  per  ton,  as  the  limit  of  his  liability  under  the  Merchant 
Shipping  Acts,  to  be  rateably  divided  among  all  who  had  sustained 
loss  and  damage  by  the  ship  being  negligently  run  down  and 
sunk;  thereupon  Burrell's  underwriters  upon  the  sunken  ship 
who  had  paid  for  a  total  loss  claimed  to  come  in  and  share  with 
the  rest  the  money  paid  in  by  the  ship  in  fault ;  but  the  House 
of  Lords,  reversing  the  decision  of  the  Lords  of  Session  in  Scotland, 
decided  that  they  had  no  such  right,  and  the  reasoning  in  that 
case  is  directly  applicable  to  the  present.    The  Lord  Chancellor 
Cairns,  said,  ^^  The  view  of  the  Lord  President  therefore  appears 
to  be  that,  after  payment  by  the  underwriters  as  on  a  total  loss, 
there  is  effected  by  some  independent  operation  of  law  a  transfer 
of  whatever,  if  anything,  can  be  recovered  in  specie  of  the  thing 
insured — ^and  by  reason  of  the  transfer  of  the  thing' insured  an 
independent  right  in  the  underwriters  to  maintain  in  their  own 
name,  and  without  reference  to  the  person  assured,  an  action  for 
the  damage  to  the  thing  insured  which  was  the  cause  of  the  loss. 
I  am  not  aware  of  any  authority  for  the  view  of  the  case  thus  taken. 
I  know  of  no  foundation  for  the  right  of  the  underwriters,  except 
the  well  known  principle  of  law  that  where  one  person  has  agreed 
to  indemnify  another  he  will,  on  making  good  the  indemnity,  be 
entitled  to  succeed  to  all  the  ways  and  means  by  which  the 

(1)  3  App.  Cas.  279. 
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1881       person  indemnified   miglit  have  'protected  himself  against  or 

Midland     reimbursed  himself  for  the  loss." 

iNSTjBANCECk).      Lord  Penzance  said :  "  The  learned  counsel  for  the  underwriters 

Smith,      contended  that  they,  by  virtue  of  the  policy  which  they  entered 

Q.  B.  D.     iiito  in  respect  of  this  ship,  had  an  interest  of  their  own  in  her 

welfare  and  protection,  inasmuch  as  any  injury  or  loss  sustained 

by  her  would  indirectly  fall  upon  them  as  a  consequence  of  their 

contract,  and  that  this  interest  was  such  as  would  support  an 

action  by  them  in  their  own  names  and  behalf  against  a  wrongdoer. 

This  proposition  virtually  affirms  a  principle  which  I  think  your 

Lordships  will  do  well  to  consider  with  some  care,  as  it  will  be 

found  to  have  a  much  wider  application  and  signification  than  any 

which  may  be  involved  in  the  incidents  of  a  contract  of  insurance. 

■ 

The  principle  involved  seems  to  me  to  be  this — ^that  where 
damage  is  done  by  a  wrongdoer  to  a  chattel,  not  only  the  owner 
of  the  chattel,  but  all  those,  who  by  contract  with  the  owner  have 
bound  themselves  to  obligations  which  are  rendered  more  onerous, 
or  have  secured  to  themselves  advantages  which  are  rendered  less 
beneficial  by  the  damage  done  to  the  chattel,  have  a  right  of 
action  against  the  wrongdoer,  although  they  have  no  immediate 
or  reversionary  property  in  the  chattel,  and  no  possessory  right 
by  reason  of  any  contract  attaching  to  the  chattel  itself,  such  as 
by  lien  or  hypothecation.  This,  I  say,  is  the  principle  involved 
in  the  respondent's  contention.  If  it  be  a  sound  one,  it  would 
seem  to  follow  that,  if  by  the  negligence  of  a  wrongdoer  goods  are 
destroyed,  which  the  owner  of  them  had  bound  himself  by  contract 
to  supply  to  a  third  person,  this  person,  as  well  as  the  owner,  has 
a  right  of  action  for  any  loss  inflicted  upon  him  by  their 
destruction.  But  if  this  be  true  as  to  injuries  done  to  chattels,  it 
would  seem  to  be  equally  so  as  to  injuries  to  the  person.  An 
individual  injured  by  a  negligently  driven  carriage  has  an  action 
against  the  owner  of  it.  Would  a  doctor,  it  may  be  asked,  who 
had  contracted  to  attend  him  and  provide  medicines  for  a  fixed 
sum  by  the  year,  also  have  a  right  of  action  in  respect  of  the 
additional  cost  of  the  attendance  and  medicine  cast  upon  him  by 
the  accident  ?  And  yet  it  cannot  be  denied  that  the  doctor  had 
an  interest  in  his  patient's  safety.  In  like  manner  an  actor  or 
smger,  bound  for  a  term  to  a  manager  of  a  theatre,  is  disabled  by 
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the  wrongful  act  of  a  third  person  to  the  serioas  loss  of  the  i88l 
manager ;  can  the  manager  reooyer  damages  for  that  loss  from  ^midlaxj) 
the  wrongdoer?  Such  instances  might  be  indefinitely  multiplied,  ^^'subanokCJo. 
giying  rise  to  rights  of  action  which  in  modern  communities,  Shtth. 
where  every  complexity  of  mutual  relations  is  daily  created  by  q.  b.  d. 
contract,  might  be  both  nnmerons  and  noTel."  See,  also,  the  cases 
of  Randal  v.  Coehran  (1) ;  North  of  England  Insurance  Association 
T.  Armstrong  (2)  ;  Stewart  y.  Oreenock  Marine  Insurance  Co.  (3) ; 
Dapidson  v.  Case  (4) ;  Masony.  Sainsbwry  (5) ;  Yates  v.  Whyte.  (6) 
This  action  cannot  therefore  in  my  judgment  be  maintained, 
nor  18  there  any  substantial  injustice  in  such  a  result,  because,  as 
it  seems  to  me,  the  insurance  company  are  in  this  dilemma ;  the 
loss  and  damage  caused  by  the  wrongful  act  of  the  wife  either  is 
or  is  not  a  loss  which  the  company  have  agreed  to  indemnify 
the  husband  against ;  now,  if  it  is  snch  a  loss,  an  attempt  by 
the  company  to  enforce  against  the  husband  a  return  indemnity 
or  reimbursement  is  at  variance  with  the  very  substance  of  their 
undertaking  to  indemnify  him ;  if,  on  the  other  hand,  the  loss,  by 
reason  of  its  having  arisen  from  the  act  of  the  wife,  is  not  within 
the  risks  and  losses  covered  by  the  policy,  then  this  action  is  as 
wholly  misconceived,  nnnecessary,  and  unfounded,  as  if  the  loss 
had  been  caused  by  any  other  risk  not  covered  by  the  policy. 
The  truth  is  that  the  real  and  substantial  contention  on  the 
part  of  the  insurance  company  is,  that  the  loss  in  question  having 
been  caused  by  the  wilful  act  of  the  wife  of  the  assnred,  although 
acting  without  the  privity  of  her  hnsband,  is  not  a  loss  covered  or 
insured  against  by  the  policy.  That  question  might  be  raised  in 
the  action  brought  by  the  assured  against  the  company  upon  the 
policy,  but  it  does  not  arise,  and  indeed  could  not  be  raised,  so  as 
to  receive  a  binding  and  judicial  determination,  in  snch  an  action 
as  the  present.  As  however  the  qnestion  has  been  fully  and  ably 
argued  before  me,  and  as  the  parties  have  expressed  a  desire  to 
elicit  an  opinion  upon  the  point,  I  have  no  hesitation  in  saying  that 
it  appears  to  me  to  be  upon  principle  perfectly  clear  and  free  from 
doubt  that  such  a  loss  would  be  covered  by  an  ordinary  policy 

(1)  1  Ves.  Sen.  97.  (4)  8  Price,  542. 

(2)  Law  Rep.  5  Q.  B.  244.  (5)  3  Douglas,  61. 

(3)  2  H.  L.  C.  159.  (6)  4  Bing.  N.  C.  272. 
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1881       against  loss  caused  by  fire;  under  snob  a  policy  tbe  company 

Midland     would  be  liable  for  every  loss  caused  by  fire,  unless  the  fire  itself 

L\8ur^ceCo.  ^^j,q  caused  and  procured  by  tbe  wilful  act  of  the  assured  himself 

SioOT.      Qr  gQnxe  one  acting  with  his  privity  and  consent.  In  order  to  escape 

Q.  B.  D.     from  responsibility  for  such  a  loss  as  the  present  the  company  ought 

to  introduce  into  their  policy  an  express  exception. 

The  second  point  raised  by  the  demurrer,  namely,  that  an  action 
cannot  be  maintamed  to  recover  damages  for  a  wrongful  act 
amounting  to  a  felony,  unless  the  public  right  has  been  first 
-vindicated  by  a  prosecution  of  the  felon,  has  in  the  present  view 
of  the  case  ceased  to  be  material,  but  as  the  case  may  go  to  the 
Court  of  Appeal  I  think  it  better  not  to  pass  the  point  over  wholly 
unnoticed. 

The  history  of  the  question  shows  that  it  ha3  at  di£ferent  times 
and  by  different  authorities  been  resolved  in  three  distinct  ways. 
First,  it  has  been  considered  that  the  private  wrong  and  injury 
has  been  entirely  merged  and  drowned  in  the  public  wrong,  and 
therefore  no  cause  of  action  ever  arose  or  could  arise.  Seocmdly, 
it  was  thought  that,  although  there  was  no  actual  merger,  it  was 
a  condition  precedent  to  the  accruing  of  the  cause  of  action  that 
the  public  right  should  have  been  vindicated  by  the  prosecution 
of  the  felon.  Thirdly,  it  has  been  said  that  the  true  principle  of 
the  common  law  is  that  there  is  neither  a  merger  of  the  civil 
right  nor  is  it  a  strict  condition  precedent  to  such  right  that  there 
shall  have  been  a  prosecution  of  the  felon,  but  that  there  is  a  duty 
imposed  upon  the  injured  person,  not  to  resort  to  the  prosecution 
of  his  private  suit  to  the  neglect  and  exclusion  of  the  vindication 
of  the  public  law.  In  my  opinion  this  last  view  is  the  correct  one ; 
and  I  shall  now  shortly  refer  to  the  authorities  upon  each  view. 
In  support  of  the  first  view  is  the  declaration  of  the  judges 
in  the  case  of  Biggins  v.  BtUeher  (1)  in  the  ye^r  1606.  The 
action  was  brought  by  the  plaintiff  against  the  defendant  for 
damages  for  assaulting  and  beating  his  wife  to  death.  In  the 
report  in  Yelverton  it  is  stated  that  Tanfield,  J.,  with  the  con- 
currence of  Fenner  and  Yelverton,  said,  in  giving  judgment  for 
the  defendant,  that  ''  if  a  man  beat  the  servant  of  J.  S.  so  that 
he  dies,  the  master  shall  not  have  an  action  against  the  other  for 

(1)  Yclv.  89. 
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the  battery  and  loss  of  service,  because  the  servant  dying  of  the        i^si 
extremity  of  the  battery  it  is  now  become  an  offence  to  the  Grown,     Midland 
being  converted   into  felony,  and   that  drowns  the  particular   ^^^^^^    • 
offence  and  private  wrong  offered  to  the  master  before  and  Lis       Smre. 
action  is  thereby  lost."     The  report  in  Noy.  (1)  says,  "By  the     Q.  B.  d. 
Court  that  action  will  not  lie,  for  the  king  only  is  to  punish 
felony  except  the  party  brings  an  appeal.'*    The  point,  howeyer, 
was  not  strictly  necessary  for  the  decision  of  the  case,  because 
the  action  was  personal  only  to  the  wife  and  abated  with  her 
death. 

In  Markhatn  v.  Cohbe  (2)  Sir  William  Jones,  in  1626,  held  that 
'^  after  conviction  "  upon  an  indictment  **  for  felony,  the  action  did 
not  lie  because  it  is  found  to  be  felony  by  the  verdict  and  inquest, 
and  the  party  shall  not  be  admitted  now  to  make  that  tres- 
pass," but  Doderidge  and  Whitelock  were  in  favour  of  the  plain- 
tiff, because  the  plea  did  not  aver  that  the  plaintiff  had  given 
evidence  upon  the  prosecution,  so  as  thereby  to  haye  entitled 
himself  to  restitution  upon  conviction,  under  the  statute  21 
Hen.  8. 

In  support  of  the  second  view  there  are  a  vast  number  of  dicta 
of  judges  of  the  highest  authority,  but  little  or  nothing  of  decisive 
authority.  In  DawJces  v.  Coveneigh  (3),  in  1652,  which  was  an 
rx^tion  for  damages  after  the  conviction  of  the  defendant  for 
breaking  the  house  of  Dawkes  and  taking  250Z.,  Chief  Justice 
Boll,  denying  that  the  trespass  was  drowned  in  the  felony,  said, 
**  This  is  after  conviction,  and  so  is  here  no  fear  that  the  felon 
shall  not  be  tryed ;  but  if  it  were  before  conviction  the  action 
would  not  lye  for  the  danger  the  felon  might  not  be  tried,  and 
there  is  no  inconvenience  if  the  action  do  lye." 

Sir  Mathew  Hale's  treatise  upon  the  pleas  of  the  Crown  (4), 
published  after  his  death  in  1681,  in  treating  of  the  three  means 
of  restitution  of  goods  stolen,  viz.,  1,  By  appeal  of  robbery; 
2,  By  statute  21  Hen.  8,  c.  11 ;  and  3,  By  course  of  common  law, 
says  of  the  last  that  after  conviction  trover  lies,  but  that  if  a  man 
feloniously  steal  goods,  and  before  prosecution  by  indictment  the 
party  robbed  brings  trover,  it  lies  not,  for  so  felonies  should  be 

(1)  Noy.  18.  (3)  Sty.  346. 

(2)  Sir  W.  Jones,  147 ;  Noy.  82.  (4)  1  Hale,  P.  C.  546. 
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1881  bealedy  and  for  this  lie  cites  Dawkes  v.  Coveneigh  (1)  and  Mark' 
Midland"  ^^  ^'  CoiJfl  (2)  above  referred  to. 
iNBUB^'CECk).  The  case  of  Hudson  v.  Lee  (3)  in  1589,  seems  to  be  a  still 
Smith.  earlier  example  of  an  action  having  been  maintained  for  a  felony. 
Q.  B.  D.  Ill  Crosby  v.  Lenff  (4),  decided  in  1810,  the  plaintiff  brought  his 
action  for  that  which  proved  to  be  a  felonions  assault,  for  which 
the  defendant  had  been  previously  indicted,  tried,  and  acquitted ; 
there  was  a  verdict  for  the  plaintiff,  subject  to  tbe  opinion  of  the 
Court  upon  the  question  whether,  after  an  acquittal,  an  action 
lay,  and  Lord  EUenborough,  in  giving  judgment  in  the  plaintiff's 
favour,  said,  '^Tbe  policy  of  the  law  requires  that  before  the  party 
injured  by  any  felonious  act  can  seek  civil  redress  for  it,  the 
matter  should  be  heard  and  disposed  of  before  the  proper  criminal 
tribunal,  in  order  that  the  justice  of  the  country  may  be  first 
satisfied  in  respect  to  the  public  offence — if  the  acquittal  be 
shewn  either  in  pleading  or  by  evidence  to  have  been  obtained  by 
collusion  it  would  be  put  aside,  and  the  objection  would  still 
remain."  The  defendant,  however,  could  not  have  set  up  his  own 
felony  by  way  of  plea  in  bar,  as  was  decided  in  LuttereU  v.  Bey- 
ndl.  (5)  It  may  not  be  immaterial  to  notice  that  in  the  year 
1819,  by  statute  59  Geo.  3,  c.  46,  the  writ  of  appeal  of  felony, 
which  was  the  ancient  process  by  which  the  private  suitor  sought 
redress  for  his  individual  injury,  was  abolished  on  account  of  the 
oppressive  nature  of  the  proceedings  under  it.  In  the  case  of 
Oimson  v.  Woodfull  (6),  which  was  an  action  of  trover  for  a  mare 
stolen  from  the  plaintiff  by  one  from  whom  the  defendant  bought 
her.  Chief  Justice  Best  nonsuited  the  plaintiff,  saying,  '^  I  am  of 
opinion  that  the  plaintiff  has  done  nothing  that  he  ought  to  have 
done.  I  take  the  law  to  be  this, — you  must  do  your  duty  to  the 
public  before  you  seek  a  benefit  to  yourself,  and  then  there  is  no 
necessity  for  a  civil  action."  This  case,  which  was  decided  in  the 
year  1825,  is  an  express  decision  in  point,  but  it  was,  as  a  decision, 
overruled  in  White  v.  Bpettigue.  (7)  In  1827  the  question  was 
discussed  in  the  Court  of  King's  Bench  in  the  case  of  Stone  v. 
Marzh  (8),  which  was  an  issue  out  of  Chancery  directed  to  try 

(1)  Sty.  346.;  (5)  1  Mod.  282. 

(2)  Noy.  82.  (6)  2  C.  &  P.  41. 
(8)  Rep.  43a.  (7)  13  M.  &  W.  G03. 
(4)  12  East,  409.  (8)  G  B.  &  C,  551. 
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the  right  of  the  plaintiflTs,  the  proprietors  of  some  bank  stock,       i88l^ 

against  the  defendants,  who  had  innocently  received   the  pro-    Midland 

ceeds  through  a  power  of  attorney  forged  by  Fauntleroy  for  the  I^^^^^nceOo. 

the  transfer  of  the  stock.    Lord  Tenderden,  in  giving  judgment  in       Smith. 

the  plaintiff's  favour,  said,  *'  Can  the  House  set  up  this  felony  as     Q.  B.  D. 

an  answer  to  the  plaintiff's  claim?     In  general  a  man  cannot 

defend  against  a  demand  by  shewing  on  his  part  that  it  arose  out 

of  his  own  misconduct,  according  to  the  maxim, '  Nemo  allegans 

suam  turpitudinem  est  audiendus.'      There   is,  indeed,  another 

rule  of  the  law  of  England,  viz.,  that  a  man  shall  not  be  allowed 

to  make  a  felony  the  foundation  of  a  civil  action,  not  that  he  shall 

not  maintain  a  ciyil  action  to  recover  from  a  third  and  innocent 

person  that  which  has  been  feloniously  taken  from  him,  but  that 

he  shall  not  sue  the  felon,  and  it  may  be  admitted  that  he  shall 

not  sue  others  together  with  the  felon  in  a  proceeding  to  which 

the  felon  is  a  necessary  party,  and  wherein  his  claim  appears  by 

his  own  shewing  to  be  founded  on  the  felony  of  the  defendant*. 

The  rule  is  founded  in  public  policy,"  which  *' requires  that 

offenders  against  the  law  shall  be  brought  to  justice,  and  for  that 

reason  a  man  is  not  permitted  to  abstain  from  prosecuting  an« 

offender  by  receiving  back  stolen  property  or  any  equivalent  or 

composition  for  a  felony  without  suit,  and  of  course  cannot  be- 

allowed  to  maintain  a  suit  for  such  a  purpose." 

In  1845  the  case  of  White  v.  Spettigue  (1)  was  tried  before  Lord 
Cranworth.  This  was  an  action  of  trover  brought  by  a  solicitor 
against  a  bookseller,  who  had  innocently  purchased,  and  afterwards 
sold,  certain  books  which  had  been  stolen  from  the  plaintiff.  The 
learned  judge  told  the  jury  that  there  was  no  evidence  to  shew 
who  stole  the  books,  and  the  property  in  the  goods,  being  originally 
in  the  plaintiff,  could  not  be  taken  out  of  him  by  any  act  of  a 
third  party,  and  he  directed  them  to  find  for  the  plaintiff,  unless 
they  believed  the  defendant  received  them  knowing  them  to  have 
been  stolen,  in  which  case  the  right  would  then  merge  in  the 
felony,  and  the  plaintiff  would  not  be  entitled  to  recover.  The  jury 
having  found  for  the  plaintiff,  the  defendant  moved  for  a  new 
trial  on  the  ground  of  misdirection,  citing  Oimwn  v.  Woodfutt  (2) 
as  directly  in  point;  and  Lord  Cranworth,  in  expressing  his 

(1>  13  M.  &  W.  603.  (2)  2  C.  &  P.  41. 
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1881       dissent  frcm  the  ruling  in  GitMon  v.  WoodfuU  (1)  as  being  too 

Midland     general,  said  :  *'  I  think  the  true  principle  is,  that  where  a  criminal, 

l»8URANci  Co.  j^jj  J  consequently  an  injurious,  act  towards  the  public  has  been  com- 

Smith.      mitted,  which  is  also  a  civil  injury  to  a  party,  that  party  shall  not 

Q.  B.  D      be  permitted  to  seek  redress  for  the  civil  injury  to  the  prejudice  of 

public  justice,  and  to  waive  the  felony  and  go  for  the  conversion.*' 

It  was  also  considered  that  under  the  pleas,  which  were  not  guilty 

and  not  possessed,  the  point  was  not  open  to  the  defendant,  and 

Lord  Cranworth  concluded  by  saying,  **  With  respect  to  what  I 

said  at  the  trial,  that  if  the  defendant  had  been  the  guilty  receiver 

of  the  books  he  would  be  entitled  to  the  verdict,  I  must  retract 

that  and  suspend  my  judgment  on  that  point,  as  I  entertain  some 

doubt  whether  I  was  correct."    This  case,  although  it  overrules 

Qimson  v.  Woodfvll  (1)  as  a  decision,  leaves  the  point  under 

discussion  undetermined. 

The  next  reported  decision  seems  to  be  WeUock  v.  Constantine  (2) 

in  1863.    That  was  an  action  by  the  plaintiff,  a  young  woman, 

**  for  that  the  defendant  assaulted  and  forcibly  violated  her  person 

and  debauched  her,  whereby  she  became  pregnant."    The  case 

came  on  for  trial  before  Willes,  J.,  when,  after  the  plaintiff's 

evidence  proving  the  forcible  connection,  it  was  objected  for  the 

^defendant  that  the  action  was  not  maintainable,  and  the  learned 

judge  so  ruled,  stating  "  if  a  rape  was  proved,  that  could  not  form 

4he  subject  of  a  civil  action,  but  the  plaintiff  must  proceed 

•  criminally,  and  if  the  connection  took  place  with  the  consent  of 

4he  plaintiff  no  action  would  lie."    A  rule  nisi  for  a  new  trial 

Jiaving  been  obtained  was  afterwards  discharged,  Pollock,  C.6., 

.saying,  *'  The  ground  upon  which  the  nonsuit  proceeded  was,  that 

iifter  it  appeared  that  the  civil  wrong  complained  of,  and  for  which 

a  civil  remedy  was  sought  by  action,  involved  a  charge  for  felony, 

the  proper  course  was  not  to  proceed  with  the  trial,  but  to  prosecute 

for  the  criminal  offence."    Bramwell,  B.,  concurred,  but  Martin,  B., 

dissented  from  their  decision.    This  is  a  very  strong  and  decisive 

decision,  because,  bearing  in  mind  that  the  declaration  stated  on 

the  face  of  it  that  the  injury  complained  of  amounted  to  a  felony, 

and  the  only  plea  was  not  guilty,  even  the  doctrine  of  merger 

would  scarcely  seem  to  justify  a  judge  at  nisi  prius  in  nonsuiting 

(1)  2C.&P.41.  (2)  2H.&C.146;  32  L.  J.(aP.)286. 
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a  plaintiff  upon  the  mere  issae  of  not  guilty ;  but  the  nonsuit  was        issi 
upheld  and  the  decision  was  a£5rmed.  Midland  ^ 

The  question  arose  again  in  a  very  similar  form  in  the  case  of  ^"''*^^^- 
WeUs  V,  Abrahams  in  1872.  (1)  This  was  an  action  of  trover  for  a  Smith. 
brooch;  pleas,  not  guilty  and  not  possessed;  at  the  trial  before  Q.  B.  D. 
Lush,  J.,  the  evidence  shewed  a  felonious  taking ;  after  a  verdict 
for  the  plaintiff,  the  defendant  having  obtained  a  rule  nisi  for  a  new 
trial  upon  the  ground  that  the  act  complained  of  proved  to  be  a 
felony,  and  therefore  that  the  action  would  not  lie,  this  rule  was  dis- 
charged upon  the  ground  that  the  judge,  as  a  mere  commissioner  of 
nisi  prius,  could  only  try  the  issues  joined,  and  had  no  power  to 
direct  a  verdict  for  the  defendant  against  positive  and  affirmative 
evidence  in  favour  of  the  plaintiff.  Cockburn,  C. J.,  said :  ^  No 
doubt  it  has  been  long  established  as  the  law  of  England  that 
where  an  injury  amounts  to  an  infringement  of  the  civil  rights  of 
an  individual,  and  at  the  same  time  to  a  felonious  wrong,  the 
civil  remedy,  that  is,  the  right  of  redress  by  action,  is  suspended 
until  the  party  inflicting  the  injury  has  been  prosecuted.  But 
although  this  is  the  rule,  it  becomes  a  different  question  when  we 
have  to  consider  how  it  is  to  be  enforced.  It  may  be  that  if  a 
person  neglecting  his  duty  to  prosecute  for  an  offence  committed 
against  him  were  to  bring  an  action  instead  of  prosecuting,  the 
Court  might  be  called  upon  to  intervene  and  to  prevent  the 
plaintiff  obtaining  by  judgment  and  execution  the  fruits  of 
the  action  thus  improperly  brought."  Lord  Blackburn  was  of 
the  same  opinion,  and  said :  *'  While  the  law  throws  the  prose- 
cution of  criminal  offences  on  private  individuals,  it  may  be 
in  some  cases  that  the  civil  remedy  is  suspended  until  there  has 
been  a  prosecution  for  the  felony.  If  an  action  were  brought 
against  a  defendant,  and  it  was  stated  by  the  Attorney  General, 
on  behalf  of  the  Crown,  that  criminal  proceedings  were  pending, 
and  the  action  was  brought  with  an  intention  of  compromising  the 
felony,  the  Court  might,  in  the  exercise  of  its  summary  jurisdiction, 
stay  proceedings  in  the  action  until  the  indictment  for  felony  had 
been  tried."  His  Lordship,  after  reviewing  the  authorities,  ex- 
pressed his  disapproval  of  the  nonsuit  in  Wdloek  v.  Constantine  (2), 
and  stated  that  that  case  could  not  be  treated  as  an  authority. 

(I)  Uw  Rep.  7  Q.  B.  554.  (2)  2  H.  &  C.  146. 
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i£8i       Lash,  J.,  assented,  upon  the  ground  that  the  judge  at  nisi  prios 

*  MxDLAHD    could  oulj  Uj  the  issues  joined,  and  that  it  was  not  competent  to 

InsubanoeGo.'IiJiq  ^q  interpose  and  stop  the  case  in  manner  suggested ;  that  if 

Smith,      the  declaration  disclosed  that  which  made  it  bad  on  demurrer  or 

q^bTd      in  arrest  of  judgment,  that  would  not  justify  the  judge  at  the 

trial  in  stopping  the  case.    This  case,  although  it  actually  decided 

no  more  than  that  a  judge  of  nisi  prius  had  no  power  to  do  more 

than  decide  the  issues  joined  upon  the  record,  tended  strongly  in 

the  direction  of  proving  that  practically  a  civil  action  for  damages 

might  be  maintained  for  a  wrongful  act  amounting  to  a  felony. 

The  defendant  could  not  plead  his  felony,  the  judge  could  only 

try  the  issues  raised  upon  the  pleadings,  and  there  is  no  instance 

on  record  of  the  Attorney  Greneral  or  the  Crown  having  interpoeed 

to  stop  the  action.     This  position  of  the  question  is  somewhat 

altered  by  the  Judicature  Act.    The  judge  of  ni$i  prius  is  no 

longer  a  mere  commissioner  to  try  issues ;  but  by  that  Act  (86  & 

37  Yict.  c.  66,  s.  29)  every  judge  acting  under  the  ordinary 

commissions  constitutes  a  Court  of  the  High  Court  of  Justice.   In 

tliis  uncertain  state  of  the  law  the  question  was  once  more 

discussed  in  the  case  of.  Ex  parte  BaM,  In  re  Shepherd  (1)  in  1879, 

when  the  doctrine  that  it  was  a  condition  precedent  to  the  enforcing 

the  civil  remedy  that  the  felon  should  have  been  first  prosecuted^ 

if  it  ever  had  any  solid  foundation,  was  finally  exploded.    The 

question  arose  in  the  bankruptcy  of  one  Shepherd,  who  had  been 

a  clerk  in  the  banking  house  of  Willis  &  Co.,  and  had  embezzled 

about  7000Z.  of  their  moneys.    Willis  &  Co.  had  neglected  to 

prosecute  and  had  given  the  felon  an  opportunity  for  escape. 

Shepherd  was  made  a  bankrupt,  and  shortly  afterwards  Willis  & 

Co.  became  bankrupt,  and  Ball  having  been  appointed  their 

trustee,  brought  in  a  proof  upon  Shepherd's  bankruptcy  for  the 

70002^  and  the  question  was  whether  it  could  be  allowed  on 

account  of  the  felony.    The  Lords  Justices  held  that  the  trustee 

in  bankruptcy,  against  whom  no  charge  of  neglect  to  prosecute 

could  be  brought,  was  entitled  to  prove  for  the  debt.    Bram- 

well,  L. J.,  said :  ''  The  law  upon  this  subject  is  in  a  remarkable 

state.    For  300  years  it  has  been  said  in  yarious  way/s  by  judges, 

many  of  the  greatest  eminence,  without  intimating  a  doubt, 

(1)  10  Ch.  D.  667. 
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except  in  one  instance,  that  there  is  some  impediment  to  the        I88I 

maintenance  of  an  action  for  a  debt  arising  in  this  way.    The     Hidlahd 

doubt  is  that  of  Blackburn,  J.,  in  Wdh  v.  Abrahams  "  (1) ;  and  he  InsubancbOo, 

points  out  that  there  are  *^  only  four  possible  ways  in  which  the      Smith. 

impediment  can  arise :  I.  That  no  cause  of  action  arises  at  all  out     Q.  B.  D. 

of  a  felony.    2.  That  it  does  not  arise  till  prosecution.    3.  That 

it  arises  on  the  act,  but  is  sospended  till   prosecution.    4.  That 

there  is  neither  defence  to,  nor  suspension  of,  the  claim  by  or  at 

the  instance  of  the  felon  debtor,  but  that  the  Court,  on  its  own 

motion,  or  at  the  instance  of  the  Crown,  may  stay  proceedings  till 

public  justice  is  satisfied."    But  he  points  out  difficulties  in  the 

way  of  each  theory,  and  finally  suggests  that  there  is  a  great  deal  to 

justify  Mr.  Justice  Blackburn's  doubt.  Baggallay,  L.  J.,  agreed  with 

the  result,  and  laid  down  the  following  propositions  as  resalting 

from  the  authorities :  **  1.  That  a  felonious  act  may  give  rise  to  a 

maintainable  action.    2.  That  the  cause  of  action  arises  upon  the 

commission  of  the  offence.    3.  That  notwithstanding  the  existence 

of  the  cause  of  action,  the  policy  of  the  law  will  not  allow  the 

person  injured  to  seek  civil  redress,  if  he  has  failed  in  his  duty  of 

bringing  or  endeavouring  to  bring  the  felon  to  justice.     4.  That 

this  rule  has  no  application  to  cases  in  which  the  offender  has 

been  brought  to  justice  at  the  instance  of  some  other  person,  or  in 

which  prosecution  is  impossible  by  reason  of  the  death  or  escape 

of  the  felon.     5.  That  the  remedy  by  proof  in  bankruptcy  is 

subject  to  the  same  principles  of  public  policy  as  those  which 

affect  an  action.*'    The  resolutions  laid  down  by  Baggallay,  L X, 

appear  to  me  to  be  sound  and  logical,  and  to  be  fully  supported 

by  the  authorities  when  closely  examined. 

The  question  in  the  present  case  arises  upon  demurrer  to  the 
statement  of  claim,  by  which  all  that  appears  is  that  the  plaintiffs 
are  suing  for  damages  for  an  injury  caused  by  the  felonious  act  of  the 
defendant  Mary ;  the  only  questioD,  therefore,  is,  whether  such  an 
action  is  prim&  facie  maintainable,  or  whether  upon  the  face  of  the 
claim  it  ought  to  be  finally  and  conclusively  rejected.  In  my  judg* 
ment,  upon  this  demurrer,  the  action  may  be  maintainable  in  fact. 
There  is  nothing  to  shew  whether  the  plaintiffs  have  or  have  not 
neglected  to  prosecute  the  felon;. and  it  is  consistent  with  this 

(1)  Law  Bep.  7  Q.  B.  534. 
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1881        demurrer  that  the  felon  may  in  fact  have  been  convicted ;  and,  as 

MiDLAHD    ^^  seems  clear  to  me  that  the  prosecution  of  the  felon  is  not  an 

InsubanceCo.  absolute  condition  precedent  to  the  accruing  of  the  cause  of 

Smith,      action,  the  statement  of  claim  is  primft  facie  sufficient,  so  &r  as 

Q.  B.  D.     the  present  point  is  concerned.    But  as  in  my  opinion  the  action 

is  upon  the  first  ground  not  sustainable,  the  judgment  upon  this 

demurrer  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Swann  A  Co.,  for  Tweed,  Stephetiy  dt 
Bashper. 

Solicitor  for  defendants :  John  Cotton. 


Marek25.     THE  GUABDIANS  OP  THE  PLOMESGATE  UNION,  Appellahts;  THET 
q" -^^  GUARDIANS  OP  THE  WEST  HAM  UNION,  Rebpondbnts. 

Poor  Law — Parish — Union — SetGemeni — The  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  ss.  34,  44. 

**  Parish  **  in  6.  34  of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,. 
1876  (39  &  40  Vict.  c.  61),  does  not  include  ''union." 

A  pauper  resided  for  more  than  three  years  in  a  union,  residing  oontinuoosly 
for  more  than  two  and  less  than  three  years  of  the  period  in  one  pariah  of  the 
union  and  for  more  than  one  and  less  than  two  3'ear8  of  the  period  in  another 
parish  of  the  same  union,  in  such  manner  and  under  such  circumstances,  »» 
would  in  accordance  with  the  several  statutes  in  that  hehalf,  render  her  irre- 
movahle : — 

Sdd,  hy  Lindley  and  Mathew,  JJ.,  that  such  a  residence  did  not  constitute  a 
settlement  within  s.  34  of  39  Sc  40  Vict.  c.  61. 

Case  stated  by  the  Essex  Sessions  upon  an  appeal  against  an 
order  of  removal,  adjudging  the  last  legal  settlement  of  Elizabeth 
Newson  to  be  in  the  parish  of  Framlingham,  in  the  appellant 
union,  and  orderiug  her  removal  from  the  respondent  union  to  the 
appellant  union.  The  sessions  confirmed  the  order  subject  to  the 
following  case : — 

Elizabeth  Newson  (now  thirty  years  old),  was  born  illegitimate 
in  the  parish  of  Framlingham,  She  resided  in  the  Basford 
union  for  upwards  of  three  years^  viz.,  from  September,  1871,  to 


Q.  B.  D. 
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November^  1879,  in  such  manner  and  under  such  circumstanceSy        1881 
as  would  in  accordance  with  the  several  statutes  in  that  behalf  Quabdiahb  ot 
render  her  irremovable.    In  September,  1874,  she  went  to  the  ^">^8oatb 
parish  of  Bui  well,  and  after  residing  there  for  two  years  and  five  Ouabdiansof 
months  went  to  the  parish  of  Basford,  and  after  residing  there 
for  one  year  and  eight  months  went  to  the  said  parish  of  Bulwell, 
where  she  resided  till  Michaelmas,  1879.    The  parishes  of  Bul- 
well and  Basford  are  in  the  Basford  union. 

The  question  for  the  Court  was  whether  the  residence  in  the 
parishes  of  Bulwell  and  Basford  constituted  a  settlement  within 
s.  34  of  the  Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61).  (1) 

PhUbriek,  Q.C.,  and  WooUeUy  for  the  respondents,  contended 
that  **  parish  "  in  s.  34,  meant  ^  parish  "  and  not ''  union.*' 

H.  Tindal  Atkinson,  for  the  appellants.  *'  Parish,"  in  &  34, 
includes  "  union  "  as  well  as  parish.  All  that  is  necessary  to  con- 
stitute a  settlement  is  a  three  years'  residence  in  the  union,  provided 
that  the  residence  for  any  one  year  in  any  one  of  the  parishes 
is  not  broken.  By  the.  interpretation  clause  of  4  &  5  Wm.  4, 
c.  76,  s.  1 09,  ** '  parish '  shall  be  construed  to  include  any  parish, 
city, ....  or  any  other  place  or  division,  or  district  of  a  place 
maintaining  its  own  poor  whether  parochial  or  extra-parochial." 
This  includes  union.  By  9  &  10  Vict.  c.  66,  s.  I,  residence  for 
five  years  in  a  parish  made  a  person  irremovable  from  that  parish, 
and  s.  5  provided  that  no  person  exempted  from  liability  to 
removal  should,  by  reason  of  such  exemption,  acquire  any  settle- 
ment in  any  parish.    By  24  &  25  Vict.  c.  55,  s.  1,  ^'  the  period  of 

(1)  Sect.  34:   Where  any  person  be  made  upon   the  evidence  of  the 

shall  have  resided  for  the  term  of  three  person  to  be  removed,  without  such 

years  in  any  parish,  in  such  manner  corroboration  as  the  justices  or  Court 

and  under  such  circumstances  in  each  think  sufficient, 
of  such  years,  as  would  in  accordance         Sect.  44 :   The  words  herein  con- 

with  the  several  statutes  in  that  be-  tained  shall  be  construed  as  in  the 

half  render  him  irremovable,  he  shall  Poor  Law  Amendment  Act,  1834,  and 

be  deemed  to  be  settled  therein  until  in  the  Acts  amending  or  extending  the 

ho  shall  acquire  a  settlement  in  some  same,  and  the    provisions    contained 

other  parish  by  a  like  residence  or  therein  and  not  repealed  shal)^  so  far 

otherwise;   provided  that  an  order  of  as  they  shall  be  consistent  herewith, 

removal  in  respect    of   a  settlement  be  extended  to  this  Act  .... 
acquired  under  this  section  shall  not 
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1881        three  years  shall  be  substituted  for  that  of  five  years  specified  in 

GuABDUNB  OF  s.  1  of  9  &  10  Yict  c.  66 ;  and  the  residence  of  a  person  in  any 

PI.OMBSOATE  pj^ji-  Qf  Q^  union  shall  have  the  same  effect  in  reference  to  the  pro- 

GuARDi^s  OF  visions  of  the  said  section  as  a  residence  in  any  parish.**    There- 

W  EST  UAH*      «•-•««  .  #••<! 

fore  residence  for  three  years  in  any  part  of  a  union  made  a 
person  irremovable.  See  Beff,  v.  BoUan  le  Sands  (1)  as  to  the 
effect  of  27  &  28  Vict.  c.  105,  s.  1.  Then  28  &  29  Vict  c.  79, 
by  s.  1  repeals  so  much  of  4  &  5  Wm.  4,  c.  76,  s.  26,  as  requires 
parishes  in  unions  to  defray  expenses  of  the  relief  of  their  own 
poor,  and  enacts  that  such  relief  shall  be  charged  to  the  common 
fund  of  the  union,  and  by  s.  8  substitutes  the  period  of  one  year 
for  that  of  three  years  specified  in  s.  1  o£  24  &  25  Vict,  a  55. 
Thus  residence  for  one  year  in  any  part  of  a  union  made  a  person 
irremovable.  By  &  44  of  39  &  40  Vict.  c.  61,  "  parish  "  is  to  have 
the  same  meaning  as  in  the  above  Acts. 

LiNDLBY,  J.  I  think  the  respondents  are  entitled  to  judgment. 
Whatever  difiBculty  might  be  felt  at  first  disappears  when  the 
language  is  studied.  The  question  is  what  is  the  meaning  of 
''  parish  "  in  s.  34  of  39  &  40  Vict,  c  61.  That  section  is  one  of 
several  which  come  under  the  heading  ^'  Provisions  as  to  the  law 
of  settlement  and  removal."  Section  34  says,  *'  Where  any  person 
shall  have  resided  for  the  term  of  three  years  in  any  parish  • . .  • 
he  shall  be  deemed  to  be  settled  therein  " — that  is  in  such  parish, 
'*  until  he  shall  acquire  a  settlement  in  some  other  parish  by  a 
like  residence  or  otherwise."  There  are  two  rival  theories  as  to 
the  meaning  of  ^'parish,"  one,  that  it  means  parish  only,  the 
other  that  it  includes  union.  In  order  to  decide  this  question,  we 
turn  to  s.  44,  which  refers  us  to  the  Poor  Law  Amendment  Act, 
1834-  and  the  Acts  amending  or  extending  the  same.  By  s.  109 
of  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Wm.  4,  c  76), 
*'  parish  '*  and  ^  imion  "  are  each  defined,  and  we  may  say  com* 
pendiously  that  parish  is  there  distinguished  from  an  agglomera- 
tion  or  cluster  of  parishes,  and  does  not  include  a  union.  No  Act 
has  been  cited  in  which  parish  means  anything  else  than  parish. 
*^  Parish,"  therefore,  prim&  facie  means  parish  and  not  union.  Bat 
it  is  said  this  is  not  so,  and  certain  statutes  relating  to  the  irre* 

(1)  36  L.  J.  (M.C.)  54. 
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movability  of  paupers  are  relied  on.    The  first  is  9  &  10  Vict.        1881 
c.  66,  88.  ly  5,  and  it  is  impossible  to  read  that  Act  without  seeing  guardians  of 
that  the  contrast  between  union  and, parish  is  kept  up.    The  ^">»^atk 
24  &  25  Vict.  c.  55,  s.  1,  substituting  three  years  for  five,  leaves  Guabdi^s  op 
the  contrast  untouched,  and  28  &  29  Vict,  c  79,  s.  8,  throws  no 
further  light  upon  it.    At  the  date  of  the  passing  of  39  &  40 
Yict.  c.  61,  the  state  of  things  was  this :  first,  union  was  not  the 
same  thing  as  parish,  and,  secondly,  residence  for  one  year  con- 
ferred the  status  of  irremovability.    The  framer  of  89  &  40  Yict. 
c.  61,  s.  84,  knowing  this  state  of  the  law  as  to  irremovability  and 
referring  to  it,  but  legislating  about  settlement  and  not  about 
irremovability,  enacts  that  residence  for  three  years  in  a  parish 
under  certain  circumstances  confers  a  settlement  in  that  parish. 
I  think  the  language  is  plain,  and  that  the  decision  of  the  justices 
was  right. 

Mathew,  J.  I  am  of  the  same  opinion.  There  is  nothing 
to  shew  that  s.  34  meant  to  confound  two  things  which  were  kept 
distinct  in  previous  Acts.  We  cannot  introduce  into  the  statute 
different  words  from  those  to  be  found  there,  as  we  must  if  we 
adopt  the  interpretation  suggested  by  the  appellants. 

Order  of  Sessions  affirmed. 

Solicitors  for  appellants :  Priory  Bigg,  Ohwrchy  dt  Adams. 
Solicitor  for  respondents :  F.  E.  HiUeary. 
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1881        three  years  shall  be  substituted  for  t 

GuARDiAim  OF  8*  1  of  9  &  10  Vict  c.  66  ;  and  the  i 
PI.OMSOATB  p3j|.  ^f  Q^  union  shall  have  the  same  i 

Guardians  op  visions  of  the  said  section  as  a  residc- 

WE8T  HaU . 

fore  residence  for  three  years  in  a 
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person  irremovable.  See  Beff.  v,  Bi 
effect  of  27  &  28  Vict  c.  105,  s.  1. 
by  8. 1  repeals  so  much  of  4  &  5  Wi 
parishes  in  unions  to  defray  expense 
poor,  and  enacts  that  such  relief  shal 
fund  of  the  union,  and  by  s.  8  substi 
for  that  of  three  years  specified  in  ^ 
Thus  residence  for  one  year  in  any  pa 
irremovable.  By  &  44  of  39  &  40  Vic 
the  same  meaning  as  in  the  above  Ac' 

LiKDLBY,  J.    I  think  the  responde: 
Whatever  difiBculty  might  be  felt  at^ 
language  is  studied.     The  question  j^ 
«  parish  "  in  s.  34  of  39  &  40  Vict,  c  ., 
several  which  come  under  the  heading 
of  settlement  and  removal/'    Section  i. 
shall  have  resided  for  the  term  of  thr 
he  shall  be  deemed  to  be  settled  thereii 
"  until  he  shall  acquire  a  settlement 
like  residence  or  otherwise."    There  v 
the  meaning  of  ^'parish,"  one,  that 
other  that  it  includes  union.    In  order 
turn  to  s.  44,  which  refers  us  to  the  I 
1834- and  the  Acts  amending  or  extei> 
of  the  Poor  Law  Amendment  Act,  1  b 
'' parish  "  and  *' union  "  are  each  defii 
pendiously  that  parish  is  there  disting. 
tion  or  cluster  of  parishes,  and  does  not 
has  been  cited  in  which  parish  means  . 
*^  Parish,"  therefore,  prim&  facie  means 
it  is  said  this  is  not  so,  and  certain  st; 

(1)  36  L.  J.  (M.C.) 
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■C-        I***.  1,  and  unemancipated  (two  of  them        1881 

en,  the  age  of  nurture),  fall  within  guabdians  op 
last,  clause  of  s.  35  of  39  &  40     ^^''^^^' 
he  Act  'Was  to  keep  children  under  ^      «• 

^  GUABDIANSOF 

0  last  clause  does  not  cut  down  the   West  Ham. 
ided  to  prevent  the  expense  and     qTbTd. 
tive  settlements,  where  the  settle- 
-g  inquired  into,   not  where  the 
ing  inquired  into  for  the  removal 
e  meant  to  separate  mother  and 
ould  have  to  be  removed  to  their 
Q  difference  in  the  words  in  the 
:tlement,'*  from  those  in  the  last 
oe  settled,"  shews  that  they  are 
ases.    The  decisions  on  which  the 
Overseers  v.  St  Pancras  (2)  and 
(3)  are  not  in  point. 
.    The  question  of  settlement  is 
seers  v.  8t  Pancras  (2)  where  it 
llegitimate  child,  whose  mother's 
nder  the  last  clause  of  s.  35,  and 
;  to  be  got  over,  and  the  same 
>f  Wesibury-on-Severn  v.  Barrow- 
the  Act  was  not  to  make  a 
.%  but  to  save  the  expense  and 
■  ative  settlements.     Where  the 

"  If  any  child  in  this  section  men- 
tioned shall  not  have  acquired  a  settle- 
ment for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her 
husband,  and  it  cannot  be  shewn  what 
settlement  such  child  or  female  derived 
from  the  parent  without  inquiring  into 
the  derivative  settlement  of  such  pa- 
rent,  such  child  or  female  shall  be 
<lcemed  to  be  settled  in  the  parish  in 
A'hioh  he  or  she  was  bom." 

(2)  4  Q.  B.  D.  409. 

(3)  4  Q.  B.  D.  1. 

(4)  3  Ex.  D.  88. 
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1881       parent  has  acqaired  a  settlement  the  children  follow  it,  bnt  where 

GrARDiAxs  OF  ^^®  parent's  settlement  is  derivative,  the  children's  settlement  is 

HoLLisfl-     their  birth-place.     This  simple  rule  makes  the  whole  daose 

V,         consistent.     The  hardship  of  separating  i>arent  and  children 

West  Ham.   existed  before  the  Act    The  respondents  most  assert  a  double 

Q~]^^      derivative  settlement,  for  the  settlement  of  the  mother  was  not 

that  of  her  husband,  but  of  his  father.    There  are  no  words  to 

shew  that  the  latter  clause  of  s.  35  is  limited  to  inquiries  into  the 

settlement  of  children. 

LiNDiiET,  J.     I  think  that  the  decision  of  the  justices  was 
correct.    There  is  not  so  much  difficulty  in  s.  35,  as  at  first  sight 
might  appear.    That  section  is  divisible  into  three  branches.    The 
first  abolishes  derivative  settlements,  except  in  certain  cases  of 
which  we  are  only  concerned  with  those  relating  to  children. 
Confining  my  remarks  to  children,  the  section  deals  with  three 
cases.    The  first  case,  that  of  children  under  sixteen  who  have 
either  a  father  or  a  widowed  mother  must  plainly  be  legitimate — 
because  an  illegitimate  child  has  in  the  view  of  the  law  no 
father  and  no  widowed  mother — and  with  respect  to  this  class 
the  first  brandi  of  the  section  says  that  such  a  child  *^  shall  take 
the  settlement  of  its  father  or  its  widowed  mother,  as  the  case 
may  be.''    This  involves  the  assumption  that  the  child  has  a 
father  or  a  widowed  mother  who  is  alive. 

The  second  branch  of  the  section  deals  with  illegitimate  children 
only,  and  says  nothing  about  being  under  sixteen.  The  third 
clause  applies  to  ^^any  child  in  this  section  mentioned,"  and  has 
been  construed  in  Manehester  Overseers  v.  St.  Pancras  (1)  to 
include  illegitimate  as  well  as  legitimate  children.  We  must 
read  the  third  clause  so  as  to  make  it  consistent  with  the  first. 
The  third  clause  applies  to  children  under  sixteen  not  falling 
within  the  first  clause,  and  also  to  illegitimate  children  whether 
under  or  over  sixteen.  The  present  is  a  case  specifically  provided 
for  by  the  first  clause  of  the  section ;  it  is  a  case  of  legitimate 
children  under  sixteen  and  having  a  widowed  mother.  The  first 
clause  says  that  such  children  shall  take  the  settlement  of  their 
widowed  mother.    The  rest  of  the  section  is  general,  and  there  is 

(1)  4  Q.  B.  D.  409. 


Q.  B.  D. 
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nothing  in  it  to  force  us  to  deal  with  legitimate  children,  under        1881 
sixteen  and  having  a  widowed  mother,  otherwise  than  as  provided  q^^diansof 
for  by  the  first  clause.  ^2!:':Z^ 

^  BOURN 

V. 

Maxhbw,  J.  I  am  of  the  same  opinion.  It  seems  to  me  the  g^^d^op 
latter  part  of  s.  S5  is  intended  to  apply  to  cases  where  you  cannot 
ascertain  the  settlement  of  the  children  in  the  manner  pointed  out 
in  the  earlier  part  of  the  section,  that  is  by  ascertaining  the 
settlement  of  the  father  or  widowed  mother.  When  you  would 
have  to  enter  upon  an  independent  inquiry  as  to  the  derivative 
settlement  of  the  parent,  not  for  the  purpose  as  here  of  finding 
the  settlement  of  that  parent,  but  in  order  to  find  the  settlement 
of  the  child,  this  is  not  to  be  undertaken,  but  the  birth-place  of 
the  child  shall  be  its  place  of  settlement. 

Order  of  Sessions  affi/rmed.  (1) 

Solicitor  for  appellants :  Kingsfordy  Dorman,  dt  Co.,  for  Beahy 
Hoare,  dt  Co^  Maidstone. 

Solicitor  for  respondents :  F.  E.  HiUeary. 


RAM8DEN,  Appellant  ;  YEATES  and  Anothsb,  Hespondents.  March  28. 

Eighway,  Licence  to  get  Materials  for  repair  o/-^  db  6  Wm.  4,  c.  50,  «.  54 —      Q.  B.  Dw 
*'  Search  for,  dig^  and  get  in  or  through^ — Avenue  to  a  House. 

A  Uceuce  may  be  granted  to  get  materials  for  the  repair  of  the  highways  under 
5  &  6  Wm.  4, 0.  50,  s.  54,  although  the  materials  when  got  must  be  carried  away 
by  an  ^  avenue  to  a  house/'  the  exception  of  such  an  avenue  (inter  alia)  in  the 
section  referring  only  to  the  digging  or  getting  of  the  materials,  not  to  the 
carrying  of  them  away  when  goU 

Case  stated  by  justices,  the  facts  of  which  were  in  substance 
as  follows : — 

An  application  was  made  to  a  special  sessions  for  highways 
held  at  Horsham,  for  the  division  of  Bramber,  in  the  county  of 
Sussex,  by  the  respondents,  the  surveyors  of  highways  of  a  parish, 
for  a  licence  to  get  and  carry  away  materials,  for  the  repairs  of 
the  highways  in  the  parish,  out  of  a  close  called  the  Bamfield  in 

(1)  Leave  to  appeal  was  refused,  the  granted  only  where  there  was  a  difficult 
Court  saying  that  leave  ought  to  be     question,  and  here  there  was  none. 


Q.  B.  D. 
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1881  the  possession  and  occupation  of  the  appellant.  The  licence  was 
Bamsdkn  granted.  Objection  was  taken  by  the  appellant  to  the  granting 
Ykates.  ^^  ^^^  licence  on  the  ground  that  the  materials,  if  obtained  from 
the  close  in  question,  must  be  carried  away  over  a  carriage-road 
or  avenue  leading  from  a  highway  to  the  appellant's  house.  The 
question  raised  by  the  case  was  whether  the  decision  to  grant  the 
licence  was,  under  these  circumstances,  correct* 

Bcddy  for  the  appellant.  The  question  depends  upon  the  true 
construction  of  the  54th  section  of  5  &  6  Wm.  4,  c.  50.  The 
section  enables  a  licence  to  be  granted  *'  to  search  for,  dig,  and  get 
materials,  if  sufiBcient  cannot  be  had  conveniently  within  such 
waste  lands,  &c.,  in  or  through  any  of  the  several  or  inclosed 
lands  or  grounds  of  any  person  whomsoever  (such  lands  or  grounds 
not  being  a  garden,  yard,  avenue  to  a  house,  &c.).''  It  is  contended 
that  the  (effect  of  the  provision  is  that  a  licence  cannot  be  granted 
to  carry  the  materials  through  any  of  the  excepted  places.  The 
word  ^  get "  no  doubt  in  its  more  restricted  selnse  refers  to  the 
digging  of  the  materials,  but  it  may  include  the  carriage  of  them 
as  well.  The  word  "through "  has  no  effect  if  the  word  "get"  is 
construed  to  refer  only  to  the  digging.  The  only  possible  mean- 
ing of  "  getting  through,"  is  "  carrying  through."  It  seems  reason- 
able that  the  owner  should  be  protected  from  the  annoyance  of 
having  stone  carts  pass  along  his  carriage  drive. 

Gore,  for  the  respondents.  It  is  clear  that  the  word  "get**  is 
equivalent  to  ^'  win,"  and  does  not  refer  to  the  carrying  away  of 
the  materials.  The  removal  of  the  materials  is  expressly  referred 
to  further  on  in  the  section.  The  word  "  through  "  is  not  to  be 
read  with  the  word  "get,"  but  with  the  previous  words.  The 
words  are  "  search  for,  dig,  and  get  in,  or  through."  The  section 
goes  on,  "  and  to  take  and  carry  away  so  much  of  the  said  materials 
as  by  the  discretion  of  the  said  surveyor  shall  be  thought  necessary 
to  be  employed  in  the  amendment  of  the  said  highways."  There 
is  nothing  said  and  no  restriction  as  to  the  mode  of  carrying  away 
the  materials.  It  must  be  meant  that  they  should  be  carried 
away  by  the  ordinary  mode  of  access  to  the  place  where  they 
are  dug. 

Dodd^  in  reply. 


Q.  B.  D. 


VOL.  VI-     QUBBNTS  BENCH,  C.  P.,  AND  EX.  DIVISIOKS.  585 

LiNDLETy  J.  The  qaestion  tarns  on  the  trae  construction  of  I88I 
the  54t.h  section  of  the  General  Highway  Act  (5  &  6  Wm.  4,  ramsden 
<•.  50),  and  it  comes  to  this,  viz.,  whether  the  carrying  of  the  yeItes 
materials  along  an  avenne  is  a  getting  of  the  materials  through 
-an  avenue  within  the  meaning  of  the  section.  The  section  appears 
to  deal  separately  with  three  matters:  first,  the  getting  of  the 
materials;  secondly,  the  carrying  of  them  away;  and  thirdly, 
the  compensation  to  be  given  to  the  owner  of  the  land.  The 
construction  of  the  expressions  used  in  the  first  part  of  the  section, 
viz,  ^^ search  for,  dig,  and  get  in,  or  through/'  may  be  a  little 
obscure.  The  words  **  search  for  "  are  probably  meant  to  be  read 
with  the  word  *'  through."  It  is  plain,  however,  to  my  mind,  that 
they  do  not  refer  to  the  carrj^ng  away  of  the  materials,  for  that 
is  distinctly  provided  for  by  the  second  part  of  the  section,  which 
provides  for  the  taking  and  carrying  away  of  the  materials.  The 
third  portion  of  the  section  which  provides  for  compensation  like- 
wise contrasts  ^'  getting  **  and ''  carrying  away."  It  seems  to  me  that 
the  true  construction  clearly  is  that,  though  getting  the  materials 
in  an  avenue  is  forbidden,  carrying  them  away  through  an  avenue 
is  not  For  this  reason  I  think  our  judgment  must  be  for  the 
Tospondents. 

Mathew,  J.  The  question  seems  to  be  whether  in  reading 
this  section  the  word  ^'  get  **  is  to  be  construed  as  referring  only 
to  the  "  winning  **  of  the  materials,  or  as  including  their  ^'  carriage  " 
also.  I  agree  with  my  Brother  Lindley  as  to  the  construction  to 
be  placed  on  the  words. 

Judffmenifar  the  respondents. 

Solicitor  for  appellant :  Bedford. 

Solicitors  for  respondents  i  E.W.&  B.  0.  Mote. 


Vou  VL  2  S 
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1881  --2  [IN  THE  COURT  OF  APPEAL.] 

Feb.  5. 

~- — THE  SOUTH  EASTERN    RAILWAY   COMPANY  v.   THE    RAILWAY 
Q  bTd  commissioners  AND  THE   MAYOR,  ALDERMEN,  AND  BUR- 

GESSES OP  HASTINGS. 

Bailway  Company — Regulation  of  BaittoayB  Act,  1873  (36  ds  37  Vict,  c  48) — 
Railway  and  Canal  Traffic  Act,  1864  (17  &  18  Vict,  c.  Siy-^^urisdiction 
of  Railway  Commisnoners — Demurrer, 

The  Railway  Commissioners,  to  whom  has  been  transferred  the  jarisdiction  of 
the  Conrt  of  Common  Pleas  imder  the  Railway  and  Canal  Traffic  Act,  1854  (17  9s 
18  Vict.  c.  31),  have  under  that  Act  jarisdiction  to  hear  and  detemiine  acompbint 
against  a  railway  company  of  not,  according  to  its  powers,  affording  all  reasonable 
facilities  for  receiving,  forwardiog,  and  delivering  passengers  and  other  traffic  at 
and  from  any  of  its  stations  which  are  used  by  the  company  for  such  passengers  or 
other  traffic ;  and  although  the  commissioners  have  no  jurisdiction  to  order  the 
company  to  make  a  new  railway  station,  or  to  order  any  particular  works,  or 
otherwise  to  interfere  with  the  discretion  of  the  company  in  the  mode  of  per- 
forming its  obligation  to  afford  such  facilities,  according  to  its  powers,  for  the 
receiving,  forwarding,  and  delivering  of  the  traffic,  yet  they  have  jurisdiction  to 
order  such  facilities,  even  if  their  doing  so  would  necessitate  the  making  by  the 
company  of  some  structural  alteration  of  such  station. 

If  the  Railway  Commissioners  act  beyond  their  powers,  prohibition  will  lie, 
notwithstanding  the  power  of  the  Court  of  Common  Pleas  over  railways  under 
17  &  18  Vict,  c  31,  was  transferred  to  such  commissioners  by  36  &  37  Vict.  c.  48b 

In  a  declaration  in  prohibition  by  a  railway  company  ag&inst  the  Railway 
Commissioners  it  appeared  that  a  complaint,  xmder  the  Railway  and  Canal  Traffic 
Act,  1854,  had  been  made  to  the  commissioners  against  the  company,  and  that 
the  commissioners  proposed  to  order  certain  things  to  be  done  by  the  company 
in  respect  of  such  complaint,  and  that  the  company  denied  the  jurisdiction  of 
the  commissioners  to  hear  and  determine  the  complaint  or  any  part  of  it,  and 
prayed  for  a  writ  to  prohibit  the  commissioners  "  from  further  proceeding  in 
any  way  touching  the  premises  before  them.'' 

The  Court,  being  of  opinion  that  the  commissioners  had  jurisdiction  over  the 
general  matter  of  the  complaint,  and  that  they  had  jurisdiction  to  order  aome  of 
the  things  they  proposed  ordering,  though  not  to  order  the  others : — 

Held  (Brett,  L.J.,  dissenting),  that  a  general  demurrer  by  the  commissioners 
to  the  whole  declaration  should  be  allowed. 

The  defendants  demurred  to  a  declaration  in  prohibition,  in 
which  the  plaintiffs,  the  Sonth  Eastern  Bailway  Company,  prayed 
a  writ  to  prohibit  the  defendants,  the  Bailway  Gommissioneis, 
from  further  proceeding  in  any  way  in  the  matter  of  an  appli- 
cation which  had  been  made  to  the  commissioners  by  the  coipo- 
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ration  of  Hastiogs,  under  the  Bailway  and  Canal  Traffic  Act,        188I 
1854  (17  &  18  Vict.  c.  31),  and  the  Railways  Eegulat  .n  Act,      ^i^ 
1873  (36  ft  37  Vict.  c.  48),  for  an  order  enjoining  the  plaintiffs,  ^^^^ 
first,  to  enlarge  the  Hastings  station,  and  to  provide  better         v. 
booking  office,  waiting  room,  refreshment  room,  and  general     commis- 
accommodation  therein;  secondly,  to  lengthen  and  deepen  the     "^^^• 
existing  platforms  of  the  station,  and  to  provide  additional  plat-       ^'  ^0 
forms;  thirdly,  to  provide  better  warehoase  accommodation  for 
goods  at  the  station ;   fourthly,  to  provide  cattle  pens  at  the 
station,  and  additional  sidings  for  cattle  trucks ;  and,  fifthly,  to 
enlarge  the  platforms  of  the  St.  Leonards  station  and  to  provide 
the  said  station  with  a  new  approach  by  a  direct  route. 

The  application  was  in  writing,  and  it  contained,  inter  alia,  the 
following  allegations,  viz. : — 

''  7.  The  South  Eastern  Company  has  for  a  long  time  neglected 
to  afford  and  still  neglects  to  afford  reasonable  facilities  for  re- 
ceiving, forwarding,  and  delivering  traffic  at  and  from  Hastings 
station,  in  manner  appearing  from  the  8tb,  9th,  10th,  11th,  12th, 
and  13th  paragraphs  of  this  application. 

**  8.  There  are  only  two  platforms.  Passenger  trains  are  fre- 
qnently  brought  up,  and  the  passengers  are  requested  to  alight, 
short  of  these  platforms.  Each  of  these  platforms  is  used  indis- 
criminately for  the  np  and  down  traffic  of  both  the  South  Eastern 
and  the  Brighton  Bailway  companies.  During  the  day  about 
sixty  passenger  trains  arrive  at  or  start  from  the  platforms.  A 
very  large  and  varying  number  of  goods  and  cattle  trains  of  both 
companies  run  to  and  from  the  stations,  and  both  companies 
frequently  run  excursion  trains. 

**  9.  The  South  Eastern  Company  has  only  one  booking  office 
for  passengers  of  all  classes,  and  such  booking  office  has  only  one 
window,  whereby  great  delay  and  confusion  are  caused. 

''  10.  There  are  so  many  trains  starting  at  the  same  time  in 
different  directions  within  too  small  a  space,  that  it  is  impossible 
for  the  servants  of  either  company  to  distinguish  correctly  between 
them,  whereby  intending  passengers  by  the  South  Eastern  Com- 
pany frequently  take  wrong  trains. 

''11.  Intending  passengers  by  the  South  Eastern  Company  are 
frequently  excluded  from  the  station  in  consequence  of  the 

28  2  2 
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1881        platform  being  over  crowded.     The  station  yard  is  wholly  un- 

goirra      covered. 

'Ra^v^Co       "  ^^'  '^^^  warehouse  accommodation  for  goods  is  wholly  insuf- 

«•         ficient.    Numerous  traders  of  the  town  are  prevented  from  re- 

OoMMis-     ceiving  in  due  time  goods  consigned  to  them,  and  suffer  great 

810NBB8.      pecuniary  loss.    The  South  Eastern  Bailway  Company  possess 

n^R^ii      ^^®  warehouse  only,  and  allow  the  Brighton  Company,  who  possess 

none,  to  use  such  single  warehouse,  whereby  great  confusion  is 

caused. 

''  13.  There  are  no  cattle  pens.  Beasts  and  sheep  are  frequently 
injured  from  haying  to  be  loaded  or  delivered  in  too  small  a 
space,  and  are  frequently  detained  many  hours  in  cattle  trucks, 
whereby  many  traders  of  the  town  of  Hastings  have  suffered  and 
do  suffer  great  pecuniary  loss. 

''  14.  The  South  Eastern  Company  have  long  neglected  to  afford, 
and  still  neglect  to  afford,  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  traffic  at  and  from  St.  Leonards 
station,  in  manner  appearing  from  the  15th,  16th,  and  17th 
paragraphs  of  this  application. 

^'  15.  There  is  only  one  approach  to  the  down  line  platform,  and 
such  approach  is  steep,  narrow,  and  dangerous.  The  end  of  such 
approach  is  not  large  enough  to  turn  a  four  wheel  carriage  in. 
The  position  of  such  approach  in  regard  to  the  requirements  of 
the  traffic  is  such  that  passengers,  arriving  at  the  down  platform 
and  desirous  of  reaching  any  place  on  the  east  side  of  Grensing 
Yalley,  are  obliged  to  pass  by  a  circuitous  route  of  1000  yards. 
The  South  Eastern  Company  are  sole  owners  of  lands  through 
which  a  direct  route  of  160  yards  might  be  made  to  replace  such 
circuitous  route. 

''  16.  The  platforms  are  too  narrow,  being  not  more  than  ten 
feet  wide,  and  part  of  this  space  is  taken  up  by  columns. 

*'17.  The  arrival  platform  has  one  small  waiting  room  for 
ladies  only,  and  such  waiting  room  is  too  small.  The  departure 
platform  has  one  waiting  room  for  ladies  only,  and  such  waiting 
room  is  too  smalL  Such  last-named  platform  has  also  a  general 
waiting  room,  which  is  also  used  as  a  booking  office." 

The  declaration  in  prohibition  stated  that  the  plaintiffs,  the 
railway  company,  bad  appeared  and  put  in  an  answer  to  the  said 
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application,  whereby  they  had  submitted  that,  as  a  matter  of  law,       issi 
the  Bail  way  Commissioners  had  no  jurisdiction  to  hear  or  determine      bouth^ 
the  application,  nor  to  make  the  order  or  grant  the  relief  therein  x^^^^'^^co 
prayed  for.    The  plaintiffs  thereby  further  stated  that  the  Railway         •• 
Commissioners  afterwards,  wrongfully  assuming  jurisdiction,  heard     Gomas- 
and  determined  the  application,  although  the  plaintiffs,  before  and     ^'Q^^- 
at  such  hearing,  protested  that  the  commissioners  had  no  juris-     A^^d 
diction  to  hear  or  determine  the  application  or  any  part  thereof; 
and  the  plaintiffs  concluded  by  praying  for  a  writ  of  prohibition 
to  prohibit  the  commissioners  from  further  proceeding  in  any  way 
touching  the  premises  aforesaid  before  them. 

The  declaration  also  set  out  a  judgment  which  the  Bailway 
Commissioners  gave  on  the  18th  of  May,  1878.  The  nature  of 
this,  and  how  the  Bailway  Commissioners  thereby  proposed  to 
deal  with  the  complaints  of  the  Hastings  corporation,  is  fully  set 
out  in  the  judgment  of  Cockburn,  C.J.,  in  the  report  of  the  case 
in  the  Queen's  Bench  Division.  (1)  By  it  the  Bailway  Commis- 
sioners contemplated  ordering  the  railway  company  to  construct 
or  enlarge  various  structural  works,  and  therefore  the  majority  of 
the  Queen's  Bench  Division  (Cockburn,  C.J.,  and  Manisty,  J., 
Lush,  J.,  dissenting),  held  that  the  Bailway  Commissioners  had 
no  jurisdiction  to  entertain  the  application  and  to  make  the  orders 
proposed,  and  accordingly  judgment  on  the  demurrer  was  given 
for  the  plaintiffs  in  prohibition. 

The  defendants  the  Bailway  Commissioners  only,  and  not  the 
defendants  the  corporation  of  Hastings,  appealed  from  this 
judgment. 

Nov.  5,  6,  8.  Sir  H.  Oiffard,  Q.a,  and  A.  L.  Smith,  for  the 
Bailway  Commissioners. 

LitOer,  Q.C.,  and  Willis,  Q.O.  {A.  M.  Bremner,  with  them),  for 
the  railway  company. 

During  the  argument  the  question  was  started  whether  prohi- 
bition would  lie  against  the  Bailway  Commissioners,  as  the  power 
of  the  Court  of  Common  Pleas  over  railway  companies  under 
17  &  18  Vict.  c.  31,  was  transferred  to  the  Bailway  Commissioners 
by  36  &  37  Yict.  c.  48,  and  the  Court  of  Common  Pleas  being 

(1)  5  Q.  B.  D.  220-224. 
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1881        a  superior  Court  coald  not  have  been  prohibited  by  any  other 

South  ~  Coui't^  and  whether  therefore  the  only  way  of  dispating   the 

Bmly^? Oo.  '^^l^^i^y  of  an  order  of  the  Railway  Commiflsioners  was  not  by  a 

V.         case  stated  for  the  opinion  of  a  superior  Court  nnder  s.  26  of  36  & 

xCAILWAT  ^.m 

CoKMiB'     37  Yict.  c.  48.     In  support  of  the  contention  that  prohibition 


SIONEBS. 


would  lie  it  w^  urged  that  the  Railway  Commissioners  were  not 
rP'ii^Ti     *  Court  of  Record,  and  the  opinion  of  the  Scotch  Courts  in  the 

V{*    '^i    Jifm 

Caledonian  By.  Go.  v.  Oreenoch  and  Wemysa  Bay  By.  Go.  (1)  was 
referred  to. 

[LoBD  Selbobke,  L.C.  We  are  all  agreed  that  there  is  power 
to  prohibit  the  Railway  Commissioners.] 

The  case  was  then  argued  on  its  merits.     It  is  not  necessary 

to  give  the  arguments,  as  the  decision  went  on  the  construction 

of  ss.  2  and  3  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18 

Yict.  c.  31),  which  are  fully  stated  and  commented  upon  in  the 

judgments. 

Our.  adv.  vulL 

1881.  Feb.  5.    The  following  judgments  were  delivered  :*• 

Lord  Selborne,  L.C.  The  order  of  the  Queen's  Bench  Division 
which  is  appealed  from  in  this  case,  by  overruling  generally  the 
demurrer  of  the  Railway  Commissioners  to  the  declaration  in 
prohibition  of  the  South  Eastern  Railway  Company,  has  affirmed 
the  incompetency  in  point  of  law  of  the  commissioners  to  order 
the  company  (upon  an  application  by  the  corporation  of  Hastings) 
to  execute  certain  improvements  of,  or  connected  with,  their 
stations  at  Hastings  and  St.  Leonards. 

If  the  commissioners  have  authority  to  order  those  improve- 
ments, or  any  of  them,  to  be  made,  it  must  be  derived  from  the 
3rd  section  of  the  Act  17  &  18  Yict.  c.  31,  which  empowered  the 
Court  of  Common  Pleas  (or  any  judge  of  that  Court)  upon  com- 
plaint made  against  any  railway  company  of  anything  done  or  of 
any  omission  made  in  violation  or  contravention  of  that  Act^  to 
hear  and  determine  the  matter  of  such  complaint,  and  on  being 
satisfied  (after  due  inquiry)  of  its  truth,  to  issue  a  writ  of  injunc- 
tion restraining  such  company  from  further  continuing  such 
contravention  or  violation  of  this  Act,  and  enjoining  obedience  to 

(1)  5  Scotch  Sess.  Gas.  4th  Series,  995. 
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the  same.    Obedience  to  any  such  injunction  was  to  be  enforced  by       1881 
attachment  and  by  other  penalties.    By  a  later  Act  (36  &  37      Soxtth 
Vict  c.  48)  the  power  thus  given  was  transferred  to  the  Bailway  r^l^^y  Co. 
Commissioners.  _,  *• 

Railway 

The  first  observation  which  arises  upon  this  enactment  is,  that     Gommis- 

SZONSRS 

it  does  not  enable  the  commissioners  to  impose  upon  a  railway        ' 

company  any  new  duties  or  obligations  depending  upon  any  mere  n  ji/D. 
exercise  of  the  commissioners*  own  judgment.  Their  authority  is  Lort"^n,^ 
only  to  inquire  into  and  to  prevent  violations  or  contraventions  of  ^^• 
the  statute.  For  this  purpose  alone  they  may  issue  a  writ  of 
injunction,  the  form  of  which  (according  to  the  5th  rule  made 
finder  the  Act  by  the  Court  of  Common  Pleas)  was  to  be  prohibi- 
tory if  the  statute  were  contravened  by  any  positive  act,  and 
mandatory  if  it  were  contravened  by  any  mere  omission  or  non* 
feasance.  (I)  In  both  cases  alike  the  obligation  to  be  enforced 
by  the  writ  must  have  been  already  created  by  the  statute.  The 
question  into  which  the  Court  was  to  inquire  was  not  one  of 
expediency  but  of  fact.  Such  an  authority  was  in  harmony  with 
the  general  functions  of  a  court  of  law,  although  its  exercise 
might  require  special  powers  (such  as  those  to  conduct  inquiries 
by  engineers  or  others),  and  although  it  was  given  in  a  very 
peremptory  form,  all  appeal  (in  the  proper  sense  of  that  word) 
even  from  the  decision  of  a  single  judge  being  excluded.  A 
discretionary  power,  to  dictate  to  a  company  what  structural 
works  it  should  or  should  not  execute  for  the  purposes  of  its 
undertaking,  would  have  been  evidently  much  more  suitable  to  a 
practical  and  scientific  than  to  a  legal  tribunal. 

What,  then,  are  the  obligations  imposed  upon  railway  companies 
by  this  statute  ?  They  are  contained  in  the  2nd  section,  and  are 
(substantially)  three  in  number.  First,  a  positive  obligation  to 
**  afford,  according  to  their  respective  powers,  all  reasonable  facili- 
ties for  the  receiving,  and  forwarding,  and  delivering  of  traffic 
upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of 
earriages,  trucks,  boats,  and  other  vehicles.**  **  Traffic  *'  (according 
to  the  interpretation  clause,  s.  1),  includes  **  passengers  and  their 
luggage  and  goods,  animals,  .and  other  things  conveyed  by  any 

(1)  See  16  C.  B.  472. 
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1881  railway  company."     "Kailway"  includes  "every  station  of,  or 

South  belonging  to,  such  railway,  used  for  the    purposes  of  pabUe 

B^Lw^^.  traffic."      The  second  obligation  is  to  give  no  undue  prefer- 

V*  ences ;  the  third  to  do  whatever  may  be  necessary  to  enable  the* 

GouMiA-  company's  own  line,  and  any  other  line  connected  with  or  having 

8I0KEB8.  ^  terminus  near  it^  to  be  used  by  the  public  as  continuous  lines  of 

^'^1  communication. 

(^.  x>.  I/. 

It  is  unnecessary  to  state  more  particularly  the  terms  in  which. 

^•^  the  second  and  third  obligations  are  created ;  the  first  alone  being 
material  to  the  present  question.  I  notice,  only  to  set  it  aside,  th& 
argument  of  the  respondents,  that  this  has  no  reference  to  any 
traffic  of  which  a  con\pany  is  itself  the  original  carrier  upon  ita 
own  line.  There  is  nothing  either  in  the  words  or  in  the  reason, 
of  the  thing  to  warrant  any  such  restricted  construction.  A  com-- 
pany  may  carry  or  not  upon  its  own  line  as  it  thinks  fit ;  and  if  it 
does  80,  may  undertake  that  business  under  various  conditions  and 
limitations.  But,  if  and  so  far  as  it  does  undertake  so  to  carry 
either  passenger  or  goods  traffic,  it  comes  (in  my  opinion)  under 
the  obligation  to  afford  for  the  purposes  of  that  traffic  the  facilitiea 
required  by  the  first  branch  of  the  2nd  section  of  the  Act. 

With  respect  to  stations,  there  is  no  obligation  to  establish  them, 
at  any  particular  places  or  place  unless  the  company  thinks  fit  to 
do  so.  The  railway  (as  interpreted  by  the  Act)  only  indudea 
existing  stations  ^^  used  for  the  purposes  of  public  traffic"  Bat 
when  the  company  has  in  fact  opened  a  station  at  a  particular 
place,  and  actually  uses  it  for  the  purposes  of  public  traffic,  and 
invites  the  public  to  resort  to  it  for  the  purpose  of  being  received  or 
delivered  as  passengers  to  or  from  trains  announced  as  starting  from 
or  stopping  at  that  station,  or  of  having  their  goods  received  there 
for  carriage  or  delivered  there  after  carriage,  it  is,  in  my  opinion,, 
bound  by  the  Act  to  a£ford  at  that  station  (to  the  extent  of  its 
powers)  all  reasonable  facilities  for  ^  receiving,"  *'  forwarding,"  and 
"  delivering  "  such  passengers  and  goods.  It  may  not  in  all  casea 
be  a  very  easy  thing  to  determine  whether  that  obligation  haa 
been  fulfilled  or  not.  Nothing  less  than  reasonable  proof  that  it 
has  not  been  fulfilled  can  authorize  the  commissioners  to  interfere 
with  the  discretion  of  the  company  as  to  the  arrangements  or 
management  of  any  of  its  stations ;  and  even  then  the  Act  doea 


LordSelborne, 
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not  appear  to  contemplate  an  order  for  the  execation  of  any  par-        I88I 
licular  works,  if  it  can  be  obeyed  without  them.    But  I  cannot       South 
assent  to  the  argument  that,  according  to  the  true  construction  of  j^^lw^Oo 

this  2nd  section,  the  obligation  to  '^  afford  all  reasonable  facilities/'  «• 

...  .lilt  .  .1  1      Railway 

&c.,  18  Circumscribed  by  the  precise  extent,  capacity,  and  structural      Cohxis- 

arrangements  of  the  buildings,  booking-ofiSees,  and  platforms,  &c.,     ^'^ * 

de  faoio  provided  at  the  time  of  complaint  by  the  company,  if  ^^^A^ 
these  are  insufficient  for  the  ordinary  traffic  of  the  station,  and  if 
by  alterations  or  other  improvements  which  the  company  has  ^^• 
adequate  power  to  make,  all  necessary  facilities  might  be  afforded. 
The  words,  **  according  to  their  respective  powers,"  as  well  as  the 
general  scope  of  the  enactment,  seem  to  me  to  be  very  much 
opposed  to  so  limited  a  construction.  I  am,  therefore,  of  opinion 
tliat  a  company  does  violate  and  contravene  the  Act  if  (having 
sufficient  powers)  it  keeps  its  platforms,  booking-offices,  and  other 
structures  at  any  station  in  such  a  condition,  as  to  space  and  other 
arrangements,  as  to  cause  dangerous  or  obstructive  confusion, 
delay,  or  other  impediment  to  the  proper  reception,  transmission, 
or  delivery  of  the  ordinary  traffic  of  that  station,  whether  consisting 
of  passengers  or  of  goods. 

Being  of  that  opinion,  I  am  unable  to  hold,  upon  the  terms  of 
the  complaint  itself,  that  the  matter  of  it  (which  I  regard  as 
summed  up  in  the  7th  and  14th  paragraphs)  was  beyond  the  scope 
of  the  commissioners'  jurisdiction.  The  prayer  with  which  that 
complaint  concluded  may  have  been  improper  either  in  form  or  in 
substance,  but  if  the  matter  itself  was  within  the  jurisdiction  of 
the  commissioners,  I  conceive  there  is  so  far  no  ground  for  a 
prohibition. 

The  matter  indeed  does  not  now  remain  exactly  in  that  state. 
The  commissioners  proceeded  to  deliver  what  is  called  their 
judgment,  and  although  no  writ  of  injunction  was  issued  (indeed 
I  find  it  difficult  to  collect  from  the  judgment  in  what  precise 
form  the  commissioners  intended  it  to  issue),  still  it  is  plain  to  me 
from  the  points  noted  for  argument  before  the  Queen's  Bench 
Division,  on  the  part  of  the  commissioners^  that  all  parties  thoaght 
it  convenient,  practically,  to  treat  that  judgment  as  embodying 
the  substance  of  an  order  which  if  not  prohibited,  they  would  have 
made.    It  is  proper  therefore  (if  not  necessary),  that  we  should 
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1881       explain  the  Tiew  we  take  of  the  several  matters  and  things  which 
SoBTH^  ~  fo'  ^^^^  purpose  appear  to  have  been  treated  as  if  they  had 
Eastobn     Jj^jj  ordered,  as  the  effect  of  our  decision  might  otherwise  be 
«•         misunderstood. 

TJ  ATT  W  »  Y 

Coum^  One  of  these  matters  is  an  extension  of  the  platform  accom- 
sioKKKs.  ino(}ation  at  the  Hastings  station,  according  to  a  plan  prepared 
o^B^n  ^^  *^®  chief  engineer,  and  approved  by  the  directors  of  the 
— *  company.  The  insufficiency  of  the  platform  accommodation 
Lc.  '  appears  to  have  been  admitted  by  the  company,  and  it  may  be 
that  if  the  plan  prepared  had  been  altogether  within  its  powers, 
and  had  been  at  the  company's  instance,  or  by  ita  consent^ 
embodied  in  an  order  of  the  commissioners,  it  would  not  have 
been  open  to  the  same  objection  as  if  it  had  been  dictated  by  the 
commissioners  to  the  company.  But  this  plan  appears  by  the 
judgment  to  be  dependent  for  its  practicability  upon  the  enlarge- 
ment of  a  certain  bridge,  which  the  company  at  the  time  of  the 
complaint  had  not  power  so  to  enlarge,  and,  although  it  has  since 
entered  into  an  agreement  with  the  owners  of  the  land  requisite 
for  that  purpose,  the  performance  of  that  agreement  involves 
(among  other  things)  a  money  contribution  by  those  owners 
towards  the  intended  works.  It  appears  to  me  to  be  impossible 
to  hold  that  any  particular  improvements  dependent  upon  the 
execution  of  such  a  plan  could  have  been  obligatory  under  the 
statute,  the  statutory  obligation  being  limited  by  the  company's 
powers.  The  company,  therefore,  had  not  in  this  respect 
"violated"  or  "contravened"  the  Act;  and  the  commissioners 
could  not  order  it  to  execute  these  particular  works.  An 
objection  similar  in  principle  applies  to  the  suggestions  (if  meant 
to  be  imperative)  contained  in  the  judgment  on  two  other 
subjects — the  goods  yard  at  Hastings,  and  the  approaches  to  the 
St.  Leonards  station.  It  is  therefore  superfluous  to  inquire 
(though  on  this  point  I  certainly  do  not  differ  from  Lord  Justice 
Brett)  whether,  if  the  works  contemplated  by  those  particular 
suggestions  had  been  within  the  company's  powers,  they  could 
have  been  regarded  as  necessary  to  afford  reasonable  facilities  for 
the  purposes  specified  in  the  Act. 

That  question  however  arises  as  to  some  other  things  which  the 
commissioners  have  also  proposed  to  order,  and  which  (so  far  as 
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appears),  the  company  might  have  power  to  do.    Of  these,  the  1881 

reservation  of  part  of  the  station  buildings  at  Hastings  for  refresh-  south 

ment  purposes,  and  the  covering  over  of  certain  parts  of  the  b^^at  Co. 

platforms,  &e.,  at  both  stations,  on  account  of  the  exposure  of  the  ^ 

eite,  and  the  resort  of  invalids  to  St.  Leonards  and  Hastings,  seem  Comuis- 

to  me  to  be  clearly  not  necessary  as  ''  facilities  for  the  receiving,  

forwarding,  or  delivering  traffic  upon  the    railway,"   however  ($%^i) 

desirable   they    may  be    for   the    comfort  or   convenience  of  ,    ■— - 

'  •'  Loid  Selbornc, 

passengers.  ''•^• 

The  enlargement  in  some  reasonable  way  (whether  by  platform 
or  by  waiting-room  accommodation)  of  a  space  insufficient  for  the 
proper  reception  of  ordinary  passenger  traffic,  and  some  proper 
provision  for  the  delivery  of  cattle  from  the  company's  waggons, 
without  those  risks  which  seem  now  to  attend  their  passage  through 
the  station  yard,  are  things  which  approach  more  nearly  to  my 
conception  of  facilities  which  the  commissioners,  in  the  due  exercise 
of  their  jurisdiction,  might  hold  to  be  necessary  and  required  by 
the  Act  I  am  by  no  means  prepared  to  say  that  there  is  no  form 
of  mandatory  injunction  which  they  can  properly  issue  for  these 
purposes.  It  does  not,  however,  follow  that  they  can  order  a 
certain  number  of  waiting-rooms  to  be  provided,  or  dictate  their 
classification,  position,  or  dimensions,  or  enjoin  the  company  to 
make  cattle-pens  upon  a  particular  piece  of  ground  now  used  for 
other  purposes.  It  may  well  be  that  by  the  execution  of  such 
works  as  these,  or  some  of  them,  the  obligation  imposed  upon 
the  company  by  the  statute  might  be  fulfilled,  nor  should  I  be 
disposed  to  impute  any  excess  of  their  jurisdiction  to  the  commis- 
sioners, if  they  were  merely  to  indicate  for  the  consideration  of  the 
company,  these  or  any  other  convenient  means  by  which  in  their 
opinion  that  obligation  may  be  fulfilled.  But  between  any  such 
reasonable  suggestions,  and  a  peremptory  order  for  the  execution 
of  these  particular  works,  there  is  a  wide  difference.  I  can  find 
no  warrant  in  the  statute  for  the  assumption  by  the  commissioners 
of  a  general  control  in  matters  of  this  kind  over  the  discretion  of 
the  company  as  to  the  best  means  (when  there  is  a  choice  of  means) 
of  fulfilling  their  statutory  obligations. 

There  remains  the  point  as  to  booking-office  accommodation  at 
both  stations.    The  commissioners  proposed  to  order  that  this 
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1881  should  be  increased  in  a  manner  as  to  which  I  consider  them  tr> 

g^uTH  have  had  jarisdiction  to  make  such  an  order  as  I  conceive  them  t» 

EA8TBRN  i^oy^  intended.    The  result  is,  that  the  commissioners  had  in  my 

V.  opinion  jurisdiction  over  the  general  matter  of  the  complaint  as 

CoMios-  summed  up  in  paragraphs  7  and  14,  and  had  also  jurisdiction  U> 

SI0XEB8.  Qj^jgr  gQmg  at  least  of  the  things  contemplated  by  their  judgment, 

(C.  AO  provided  they  did  so  in  a  proper  manner  and  form ;  but  that  as 

to  other  thing's  which  they  (apparently)  intended  to  order,  they 

Lord  Selborne.    ,      ,  .       .    , .     ,  ,      .  11.  1  -it 

L.a  had  no  jurisdiction,  partly  because  these  things  were  beyond  toe 
company's  powers,  partly  because  they  were  not  facilities  reason- 
ably necessary  for  the  particular  purposes  mentioned  in  the  Act, 
and  partly  because  they  would  have  required  particular  strnctaral 
works  to  be  executed  which  are  not  prescribed  by  the  Act,  and 
which  cannot  be  supposed  to  be  the  only  possible  means  of 
affording  the  facilities  which  the  Act  does  requira 

Taking  this  view  I  should  have  been  prepared  to  allow  the  de- 
murrer in  part  and  to  overrule  it  in  part,  if  I  had  thought  either 
that  this  conclusion  was  rendered  technically  necessary  by  the 
statements  and  prayer  of  the  declaration  in  prohibition,  or  that 
upon  the  whole  facts,  appearing  by  the  declaration  and  admitted 
by  the  demurrer^  it  was  a  course  open  to  the  Court  and  practically 
convenient  for  the  purposes  of  justice.  But  the  declaration, 
according  to  its  true  construction,  seems  to  me  to  challenge 
altogether  the  jurisdiction  of  the  Railway  Commissioners  to  take 
any  cognizance  of  the  >compla]nt  of  the  corporation  of  Hastings. 
It  begins  by  saying  that  the  commissioners  **  wrongfully  assumed 
jurisdiction  to  hear  and  determine  the  application,  notwithstanding 
the  protest  of  the  railway  company  that  they  had  no  jurisdiction 
to  hear  or  determine  the  said  application,  or  any  part  thereof;'^ 
and,  after  stating  in  extenso  the  judgment  pronounced  by  the 
commissioners  on  the  18th  of  May,  1878,  and  the  application 
itself  and  the  company's  answer  to  it,  it  concludes  by  asking  for  a 
writ  to  prohibit  the  commissioners  and  every  of  them  '^from 
further  proceeding  in  any  way  touching  the  premises  aforesaid 
before  them."  I  do  not  think  that  this  form  of  declaration  makes 
it  technically  necessary  for  the  Court,  on  a  general  demurrer  by 
the  defendants  in  prohibition,  to  do  more  than  say  that  the 
commissioners  either  have  or  have  not  jurisdiction  over  the  mattw 
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Itrought  berore  them  by  the  complaint  of  the  corporation  of        I88i 
Hastings.    If,  on  the  face  of  the  complaint,  they  had  no  jurisdiction       Sodth  ~ 
over  any  part  of  that  matter  the  demurrer  must,  of  course,  be  u^^^*^^ 
overruled.     If  there  were  some  matters  in  that  complaint  over    _    «• 

,  Bailway 

vrhich  they  had,  and  others  over  which  they  had  not  jurisdiction,  Coioiis- 

the  demurrer  ought  to  be  partly  allowed  and  partly  overruled.        * 

But  if  (which  is  my  own  view)  they  had  jurisdiction  over  the  whole  q^'^jj 

matter  of  the  complaint  as  summed  up  in  the  7th   and  14th   ,    

^  ^  Lord  Selbornc, 

paragraphs,  then  I  think  that  they  ought  to  be  permitted  to  deal        ^•^'• 
with  that  whole  matter,  by  making  some  order  upon  it  which  (as 
yet)  they  have  not  done,  and  that  it  cannot  be  technically  wrong 
upon  snch  a  record  to  allow  the  demurrer  generally. 

It  is  indeed  true  that  among  the  facts  stated  in  the  declaration 
and  admitted  by  the  demurrer  is  the  long  and  elaborate  judgment 
of  the  commissioners,  declaring  their  intention  to  deal  with  the 
complaint  of  the  corporation  in  a  way  which  as  to  some  matters 
would  (according  to  the  view  of  this  Court)  be  in  excess  of  their 
jnrisdiction ;  so  raising  the  question  whether  it  may  not  be 
competent  for  us  in  that  state  of  the  commissioners'  proceedings 
(as  shewn  by  the  record)  partly  to  allow  and  partly  to  disallow 
the  demurrer;  just  as  if  a  prohibition  had  been  asked,  not 
against  any  further  proceeding  whatever  on  the  complaint  of  the 
corporation,  but  agaifist  an  order  founded  on  the  terms  of  the 
commissioners'  judgment.  I  assume  that  this  might  have  been  a 
proper  and  a  convenient  course,  if  it  had  been  really  possible  to 
collect  with  reasonable  certainty  what  the  exact  nature  and  form 
of  the  order  to  be  drawn  up  upon  the  commissioners'  judgment 
would  have  been.  This,  however,  I  am  myself  unable  to  collect 
from  the  record. 

I  can  see  clearly  enough,  as  to  some  particular  matters,  that  the 
commissioners  did  intend  to  make  an  order  which  I  should  have 
thought  beyond  their  jurisdiction.  I  am  by  no  means  equally 
sure  whether,  as  to  any  part  of  the  matters  before  them,  they 
contemplated  making  an  order  which  I  should  have  thought  in 
form  as  well  as  substance  right.  As  to  several  matters  of  great 
consequence,  it  seems  to  me  to  be  quite  uncertain  whether  they 
saw  their  own  way  to  making  any  order  at  all,  unless  the  parties 
relieved  them  from  the  necessity  of  doing  anything  by  coming  to 
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1881  some  agreement.     The  judgment  oonclades  with  these  words, 

g^^^  "  with  regard  to  the  order  to  be  drawn  up,  as  the  carrying  into 

B  ^SIayCo  ®^^^*  of  this  decision  involves  a  considerable  amount  of  co-operation 

V.  between  the  company  and  the  applicants,  we  suspend  the  issue  of 

GoMMu-  the  order  for  two  months,  with  liberty  for  either  party  to  apply  to 

sioHKBB.  ^  jj^  ^YiQ  interval  as  they  may  be  advised.**    I  do  not  think  it 

(G.  A^      would  tend  to  the  more  convenient  administration  of  justice  in 
Q.  B.  D.  ,       ,  •' 

this  case  if  this  Court  were  to  endeavour  in  the  order  to  be  now 

L.C.  '  made  upon  the  demurrer,  to  draw  a  line  between  the  good,  the 
bad,  and  the  ambiguous  parts  of  that  judgment.  It  appears  to 
me  to  be  technically  not  wrong,  and  practically  to  be  most 
convenient,  to  allow  the  demurrer  generally,  without  prejudice  to 
any  new  application  for  the  prohibition,  if  the  cjmmissioners 
should  make  any  order,  or  issue  any  writ  not  authorized  by  the 
statute.  I  feel  confident  that  the  commissioners  having  our 
opinions  before  them  will  not  now  make  such  an  order  as  they 
probably  might  have  made,  if  no  proceedings  had  been  taken  in 
prohibition. 

Those  proceedings,  therefore,  will  not  have  been  fruitless,  and 
as  neither  party  has  been  wholly  right,  or  wholly  wrong,  I  think 
there  ought  to  be  no  costs  on  either  side.  The  Lord  Chief  Justice 
agrees  in  this  view,  and  the  judgment  of  the  Court  will  therefore 
be  to  reverse  the  order  of  the  Queen's  Bench  Division  and  allow 
the  demurrer  of  the  Bailway  Commissioners,  without  costs  and 
without  prejudice  to  any  new  application  which  the  company  may 
be  advised  to  make  for  a  prohibition,  after  any  writ  of  injunction 
or  other  order,  upon  the  complaint  of  the  corporation  of  Hastings 
shall  have  been  issued  by  the  commissioners. 

Lord  Colebidge,  C.J.  I  agree  in  the  judgment  just  delivered 
by  the  Lord  Chancellor. 

Brett,  L.J.  In  this  case  the  plantiffs  in  prohibition  originally 
moved  for  a  writ  of  prohibition,  first,  on  the  ground  that  the 
complaint  preferred  by  the  corporation  of  Hastings  ought  not  to 
have  been  entertained  by  the  defendants  in  prohibition ;  secondly, 
on  the  alleged  ground  that  the  defendants  were  about  to  make  an 
order  which  in  several  suggested  particulars  would  exceed  their 
jurisdiction.    As  to  the  first,  it  seems  to  me  impossible  to  say  that 


VOL.  VI.      QUEEN'S  BENCH,  C.  P.,  AND  EX,  DIVISIONS.  51^9 

the  oommissioiiers  had  not  jurisdiction  to  entertain  the  complaint        iBSi 
which  prays  for  redress  of  a  grievance  described  in  the  exact      South 
words  of  the  statute ;  bat,  as  to  the  second,  if  the  alleged  order  h^lwatCo. 
wonid  exceed  jurisdiction^  and  the  intention  to  make  it  is  proved  *• 

or  not  denied,  sach  intention  is  sufficient  canse  for  prohibition.      Commis- 
The  Divisional  Court  being  of  opinion  that  the  subject-matter       — ~ 
raised  questions  too  important  to  be  determined  on  mere  motion,     q^b^d 
directed,  according  to  received  practice,  the  plaintiffs  to  declare     b7~£t 
in  prohibition,  so  that  the  grounds  on  which  the  prohibition  was 
claimed  might  appear  upon  record.     The  plaintiffs  accordingly 
declared,  setting  out  the  complaint    which    they    alleged  the 
defendants  had  entertained,  and  the  order  which  they  alleged  the 
defendants  intended  to  make.    The  defendants  pleaded  a  general 
demurrer  to  the  whole  declaration. 

That  admits  that  the  defendants  had  entertained  the  complaint 
and  did  intend  to  make  an  order,  and  that  it  would  be  an  order  in 
the  terms  alleged  in  the  declaration.  A  question  upon  the 
demurrer  then  is  whether  it  is  within  the  jurisdiction  of  the 
defendants  to  make  all  or  any  part  of  that  order. 

This  raises  firsty  the  question  what  would  cause  such  an  order, 
or  part  of  it,  to  be  beyond  jurisdiction  a^  distinguished  from 
being  merely  erroneous.  If  no  part  of  the  order  could  legally  be 
made  under  any  circumstances  in  any  form,  the  whole  is  beyond 
jurisdiction.  If  there  are  separate  parts  which  could  under  no 
circumstances  in  any  form  be  legally  made,  those  parts  are  beyond 
jurisdiction.  But  if  the  whole,  or  any  part,  could  under  some 
circumstances  be  properly  made,  thougk  they  would  be  improperly 
made  under  the  circumstances  of  the  particular  case,  that  would 
be  error  and  not  excess  of  jurisdiction. 

The  jurisdiction  of  the  defendants  given  to  them  by  the  statute 
36  &  37  Yict.  c.  48,  is  that  which  was  given  to  the  Court  of 
Common  Pleas  by  the  statute  17  &  18  Yict.  c.  31.  That  juris- 
diction is  *'  to  hear  and  determine  the  matter  of  any  complaint 
made  by  any  company  or  person  against  a  railway  or  canal 
company  of  anything  done,  or  of  any  omission  made,  in  violation 
or  contravention  of  this  Act,  and  if  it  should  be  made  to  appear 
that  anything  has  been  done  or  omission  made  in  violation  or 
contravention  of  this  Act»  to  issue  a  writ  of  injunction  restraining 
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1881        tbe  company  from  farther  continaing  sach  violation  or  contraven- 

SorTH      tion  oi  this  Aet^  or  enjoining  obedience  to  the  same  "  (section  3). 

B^wAT  Go.  ^^^  matter  material  in  this  case  which  is  enjoined  by  the  Act  is 

*'         that  '^  every  railway  company  shall,  according  to  its  powers,  afford 

GoMxiB-     all  reasonable  facilities  for  the  receiving  and  forwarding  and 

delivering  of  traffic  upon  and  from  the  railway  belonging  to  or 

Q?iB^D.     worked  by  snch  company  "  (section  2).   The  word  "  railway  "shall 
BrrttTLj      i^clnde  "every  station  of  or  belonging  to  the  railway  nsed  for  the 
purpose  of  public  traffic." 

From  these  enactments  the  following  propositions  are  to  be 
deduced ;  that  the  only  question  which  the  commissioners  have 
jurisdiction  to  entertain  on  any  complaint  is,  whether  what  is 
complained  of  is  something  done  or  omitted  to  be  done  in  violation 
or  contravention  of  the  Act;  that  any  order  which  they  may 
make  can  only  properly  be  an  order  restraining  the  company  from 
further  continuing  to  do  certain  things  which  are  in  violation  or 
contravention  of  the  Act,  or  directing  the  company  to  obey  the 
Act  as  to  certain  matters  omitted  to  be  done  by  the  company  in 
violation  or  contravention  of  the  Act  Applying  these  propositions 
to  the  present  dispute,  it  follows  that  the  defendants  had  juris- 
diction only  to  hear  and  determine  and  order  in  respect  of  fiEwsilities 
to  be  afforded  upon  or  from  the  railway  or  the  stations  used  by 
the  company  for  the  purposes  of  publio  traffic  Tiiis  description 
of  the  railway  and  stations,  namely,  that  they  are  used  by  the 
company,  confines  their  jurisdiction  to  a  dealing  with  the  existing 
railway  and  the  existing  stations,  and  prevents  them  from  ordering 
the  making  of  any.  nen^  railway  or  any  new  station.  Their 
jurisdiction  was  further  confined  to  this,  that  they  could  only 
properly  deal  with  matters  which  might  facilitate  or  impede  the 
receiving,  forwarding,  or  delivering  of  passengers  or  goods  upon 
or  from  the  existing  railway  or  stations ;  they  had  no  jurisdic- 
tion to  entertain  or  deal  with  matters  otherwise  affecting  pas- 
sengers or  goods.  The  power  to  make  an  order  being  instituted 
by  a  statute  which  describes  the  kind  of  order  it  enables  the 
tribunal  to  issue,  the  jurisdiction  of  the  commissioners  is  also 
confined  to  making  such  an  order  as  is  described  in  the  statute  and 
formulated  in  the  rules.  (1)    The  order,  therefore,  can  only  legally 

(I)  See  15  C.  B.  473. 
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be  made  with  regard  to  matters  which  the  commiesioners  may       1^81 
properly  entertain,  that  is  to  say,  with  regard  to  matters  which      sotot 
by  their  omission  or  commission  may  affect  facilities  in  receiying,  t^^^J^J^qo. 
forwarding,  or  deliyering  trafSc.     The  order  may  direct  the         «- 
discontinuance  of  acts  complained  of,  if  they  are  done  in  violation     Oqkmib- 
or  contravention  of  such  facilities,  or  may  order  that  certain     "^^^ 
omissions  complained  of  shall  be  supplied,  if  they  are  in  violation     APb^d 
or  contravention  of  the  same  £EM$ilities.   To  form  an  opinion  whether       — 
omissions  complained  of  are  an  omission  of  reasonable  &cilities,  it 
may  be  right,  and  even  necessary,  that  the  commissioners  should 
receive  and  consider  evidence  of  specified  schemes  or  methods  for 
supplying  the  alleged  omission;   but  the  order  can  only  direct 
that  the  omission  must  be  supplied  either  wholly  or  to  a  declared 
reasonable  extent.    If  the  omission  can  be  supplied  in  more  than 
one  way,  the  commissioners  have  no  jurisdiction  to  declare  which 
way  is  to  be  preferred.    The  discretion  as  to  such  a  matter  rests 
with  the  company.    The  commissioners,  therefore,  in  this  case^ 
might  properly  receive  evidence  of  specific  methods  of  supplying 
the  alleged  omissions  of  reasonable  facilities  for  the  receiving,, 
forwarding,  and  delivery  of  passengers  or   goods,  and    might 
properly  consider  whether  the  nature  and  expense  of  such  specifio 
methods  of  supplying  &cilities  made  the  omission  of  such  facilities 
reasonable    or  unreasonable;  but   the   commissioners    had   no 
jurisdiction  to  order  that  the  omissions,  which  they  determined 
ought  to  be  supplied,  should  be  supplied  by  any  specified  works  to 
be  constructed  in  any  specified  form  or  in  any  specified  locality. 
The  obligations  dealt  with  by  the  statute,  which  are  material  to 
be  considered  in  the  present  judgment,  are  confined  to  facilities 
for  the  receiving,  forwarding,  and  delivering  of  traffic  upon  and 
from  the  railway  belonging  to  or  worked  by  the  company,  or  upon 
and  from  stations  used  by  the  company.     This  confines  the 
jurisdiction  to  make  any  order  to  a  power  to  make  it  with  regard 
to  the  existing  railway  or  the  existing  stations.    It  is  necessary, 
however,  to  determine  what  is  the  legal  limitation  of  the  terms  so 
used.    It  was  urged  that  such  terms  prevented  the  commissioners 
from  making  any  order  in  any  form  which  would  necessitate  the 
making  by  the  company  of  any  structural  alteration  or  addition 
whatever.    But  the  terms  ^  railway,"  and  **  railway  station,"  are 
Vol.  VI.  2  T  2 
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1881  not  mere  legal  terms;  they  are  the  descriptions  in  ordinary 
South  phraseology  of  well  understood  things  of  an  ordinary  kind.  The 
B^wAT  Go.  ^^f  °^>  ^  ^>^<^  ^^  ^^^  statute,  are  therefore  to  be  construed  as  soch 
V-  descriptions.  If  there  is  an  omission  of  some  reasonable  &cility 
CoMMu-  within  the  Act  in  the  working  of  the  railway,  which  omission  can 
___  be  reasonably  supplied  without  altering  the  railway,  using  the 
qPb^d.  ^^^^^  '^railway"  as  a  description  of  that  which  is  ordinarily 
understood  by  people  of  ordinary  sense  to  be  '*  a  railway,"  there  is 
nothing  in  the  Act  which  says  that  it  would  be  an  answer  on  the 
part  of  the  company  to  an  order  to  supply  the  omission,  that  it 
could  not  be  supplied  without  some  structural  alteration  or  addition. 
For  instance,  if  additional  points  or  sidings  were  requisite  for 
safety  at  an  existing  junction,  no  ordinary  pexson  would  say  that 
the  addition  of  a  set  of  points,  or  the  laying  of  a  siding  rail  would 
make  a  new  railway;  they  would  term  it  an  adaptation  or 
improvement  of  the  existing  railway ;  though  an  order  to  make  a 
single  line  railway  from  A.  to  B.  into  a  double  line  railway  would 
be  considered  by  all  ordinary  persons  of  intelligence  to  be  an  order 
to  construct  a  substantially  new  line  of  railway  or  new  railway. 
So  as  to  a  *'  station,"  the  term  is  not  in  ordinary  sense  used  as  a 
description  merely  of  the  actual  existing  structures  at  a  station, 
but  as  the  description  of  a  space  actually  set  apart  for,  and 
generally  used  as,  a  resting  place  for  traffic,  or  a  place  for  dealing 
with  it  in  a  particular  way,  although  every  part  of  the  space  is  not 
covered  with  structures,  or  used  for  passing  along,  or  for  deposit 
An  order,  therefore,  to  supply  the  omission  of  reasonable  facilities 
at  a  given  station  would  not  be  beyond  jurisdiction,  merely  becanse 
such  omission  could  not  be  supplied  without  some  structural  altera- 
tion or  addition  made  at  such  station  used  as  describing  such  space ; 
but  it  would  be  beyond  jurisdiction  if  it  required  and  insisted 
upon  the  supplying  of  an  alleged  omission  which  could  not  be 
obeyed,  and  which,  it  might  be  admitted,  could  not  be  obeyed 
without  what  every  ordinary  person  would  reasonably  say  was  the 
making  a  new  station  or  adding  to  the  existing  station,  so  as  to 
make  it  a  different  station,  the  distinction  as  before  being  between 
adaptations  or  improvements  of  existing  works  or  an  existing 
station,  and  the  execution  of  substantially  new  works  or  the 
making  of  a  substantially  different  station. 
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Applying  the  above  rules  to  the  differeat  matters  inclnded  in        1881 
the  proposed  order,  the  direction  to  extend  the  limits  of  the      south 
existing  station  is  not  an  order  whioh  can  be  obeyed  by  improying  ^^^^^^qq 
or  adapting  the  existing  station,  but  only  by  substantially  making         v. 
a  station  di£ferent  from  the  existing  station  and  is  therefore  beyond      Commu- 
j  urisdiction.  An  order  in  any  form  to  do  this  would  be  beyond  juris-     "Q^^*"* 
diction.    So  as  to  enlarging  the  bridga    The  order  to  extend  the     A%^^ 
platform  accommodation  is  an  order  dealing  with  a  matter  within 
the  jurisdiction  of  the  commissioners,  if  there  was  some  legal  evi- 
dence  of  a  want  of  reasonable  accommodation  in  that  respect  for 
receiving  or  forwarding  the  average  number  of  passengers.  If  there 
was  evidence  before  the  commissioners  that  the  platform  accom- 
modation for  getting  into,  or  oiit  of,  or  waiting  for,  trains  was  not 
reiasonably  sufficient  for  the  passenger  traffic,  and  that  further 
accommodation  in  that  respect  could  be  reasonably  given  within 
the  limits  of  what  might  reasonably  be  treated,  as  above  defined, 
as  the  existing  station,  the  commissioners  might  legally  have 
declared  that  there  was  an  omission  of  reasonable  facilities  in 
respect  of  platform  accommodation,  and  might  have  enjoined  the 
company  to  supply  further  platform  accommodation  to  a  specified 
extent  as  to  twice  the  existing  extent,  or  so  as  to  accommodate  so 
many  more  passengers;  and  the  commissioners  might  properly  have 
received  evidence  of  specific  schemes  of  improvement  so  as  to  de^ 
termine  what  amount  of  further  accommodation  it  would  be  reason- 
able to  require;  but  the  commissioners  exceeded  their  jurisdiction, 
by  ordering  the  platform  to  be  extended  according  to  the  plan  of 
the  engineer,  that  is  to  say,  in  one  way  only.    If  they  could  make 
an  order  in  such  a  form,  their  order  would  be  disobeyed  though 
an  equal  accommodation  could  be  given  in  some  other  way. 
They  have  no  power  under  any  circumstances  to  make  an  order 
in  any  form  to  such  effect.    Therefore  the  order  so  framed  is  an 
excess  of  jurisdiction.    The  order  as  to  further  protection  from 
weather  would  have  been  within  jurisdiction  if  it  had  been  made 
with  regard  to  passengers  as  such ;  but  it  exceeds,  because  it  is 
made  in  order  to  protect  persons  visiting  Hastings  as  invalids, 
although  it  may  protect  with  quite  reasonably  sufficient  effect 
passengers  as  such.    The  order  as  to  additional  waiting-rooms 
would  have  been  correct  if  upon  some  legal  evidence  the  com- 

2  T  2  2 
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1881        missioiiefB  had  determiiied  that  there  iras  a  want  of  reasonable 


goon      aooommodation  in  that  respect^  which  want  oonld  be  supplied  by 
B^i^J^Co.  '^^^^luible  alterations  of  or  additions  within  the  existing  station^ 


„  «•         althonffh  snch  alterations  or  additions  involved  stmctaral  altera- 


nonsBii 


Brttt^LJ. 


tions  or  additions^  and  had  ordered  further  waiting-rocHn  aooom* 
modation  to  a  specified  extent  to  be  given ;  but  the  order  is  in 
i^jgA^  excess  of  jurisdiction,  because  it  directs  absolutely  certain  specified 
works  to  be  done.  The  order  as  to  refreshment  aocommodatiom 
is  further  beyond  jurisdiction,  because  it  does  not  come  within 
the  terms  of  facilities  for  receiving  or  forwardbg  passengers. 
The  order  as  to  the  delivering  of  tickets  is  right  in  every  lespeek 
The  order  as  to  the  goods  shed  and  sidings  would  have  been  right 
if  it  had  been  confined  to  ordering  an  extension  within  the 
existing  station ;  but  the  order  to  seek  for  powers  to  enlarge  the 
goods  station  is  in  excess.  The  order  as  to  cattle  pens  seems  to 
be  right,  though  the  order  to  restore  the  raised  platform  to  its 
original  use  is  in  excess.  The  order  as  to  the  approach  to  the 
station  is  in  excess  in  every  respect.  In  the  result,  therefore,  the 
greater  part  of  the  proposed  order  is  in  excess  of  jurisdietioD, 
either  because  it  deals  with  matters  with  which  the  commissioners 
had  no  authority  to  deal  by  way  of  order  at  all,  or  because  it  deals 
with  matters,  with  which  the  commissioners  might  l^paUy  have 
dealt  by  some  orders,  by  orders  which  are  in  terms  in  which 
they  have  no  authority  to  make  an  order  under  any  circumstanoea 
Nevertheless,  there  are  two  separate  orders  made  unobjectionally, 
with  regard  to  two  matters  of  complaint  as  to  which  the  com- 
missioners might  legally  make  order,  and  although  those  orders 
are  unimportant  as  compared  with  the  others,  yet  they  are 
substantial  enough  to  require  consideration.  And  the  dedarsf 
tion  proposes  prohibition  against  entertaining  at  all  the  original 
complaint.  There  arises  therefore  a  question  of  pleading,  which 
is,  whether  as  the  demurrer  is  pleaded  to  the  whole  declaration  it 
is  not  too  large,  and  whether  in  consequence  it  ought  not  to  be 
wholly  overruled.  This  question  may  be  considered  in  two 
forms ;  first,  as  it  is  a  demurrer  to  a  declaration  in  prohibtioii ; 
secondly,  as  if  it  were  a  demurrer  to  an  ordinary  pleading.  As  to 
the  first  it  is  within  the  statute,  1  Wm.  4^  c.  21,  s.  1,  which  eoBdU 
that  **  to  a  declaration  in  prohibition  the  party  defendant  may 
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demury  and  oondade  by  praying  that  snch  writ  may  not  ifisue,        1881 
Rud  judgmeni  shall  be  given  ffuU  the  writ  ofprchtbiiion  do  or  do  nU      South 
inus  as  justice  may  rejuirer  bS!?Oo. 

Bat  this  does  not  seem  to  me  to  give  a  power  to  diatribnte         «• 
a  judgment  upon  a  demnrrer,  if  it  oould  not  be  done  upon  a  simi-     ckimuB- 
fatf  demnrrer  in  ordinary  pleadings.  We  mnst,  therefore,  consider     ^^^^ 
the  question  in  the  second  aspect    That  where  an  inferiw  Court     ^'^^ 
acts  within  its  jurisdiction  as  to  part,  but  exceeds  as  to  part^  a 
prohibition,  though  moyed  for  as  to  the  whole,  may  issue  as  to 
the  part  in  excess,  seems  to  have  been  early  decided :  see  Oomyn's 
Digest  Prohibition  (F.  17),  and  Lush  r.  WM  (1) ;  and  Bnller's 
Nisi  Prius,  p.  218,  b.    It  seems  to  follow  that,  after  declaration  in 
prohibition  and  traverse,  and  trial,  the  judgment  might  be  to  pro- 
hibit as  to  part  and  to  award  a  consultation  or  otherwise  give 
judgment  for  the  defendant  in  prohibition  as  to  the  rest    This 
being  so,  the  question  is  raised  as  to  what  is  the  proper  judgment 
0n  a  demurrer  to  the  whole  of  a  declaration  in  prohibition.    If 
the  demurrer  is  to  the  whole  declaration,  and  part  of  the  declara- 
tion be  good  and  part  bad,  should  the  judgment  on  demurrer  be 
absolately  in  favour  of  the  plaintiff,  or  for  the  plaintiff  as  to  the 
good  and  for  the  defendant  as  to  the  bad  ?    There  has  been  a  dif- 
ference of  judicial  opinion.    The  origin  of  the  dispute  is  described 
with  the  usual  learning  of  Mr.  Serjeant  Manning,  in  the  note  to 
Hinde  v.  Oray  (2),  and  it  is  there  suggested  that  the  doctrine  of 
overruling  a  demurrer  as  too  laige,  and  therefore  giving  judg* 
ment  absolutely  in  favour  of  a  pleading  admitted  to  be  good  as  to 
4^ne  separate  part  of  it,  but  bad  as  to  another  separate  part  of  it, 
was  a  novel  doctrine,  and  was  contrary  to  the  older  decisions. 
This  note,  written  in  1840,  changed  the  opinion  of  Parke,  B^  as 
expressed  by  him  in  1838,  in  BoydeU  v.  Jones.  (8)    For  in  1842, 
in  Briscoe  v.  HiU  (4)  he  said, '^  With  respect  to  the  subject  of  a 
demurrer  being  too  large,  there  is  a  very  learned  note  of  my 
Brother  Manning,  which,  in  my  opinion,  is  entitled  to  considerable 
weight**    **  The  question  is,"  he  says,  after  describing  the  prac- 
tice, **  is  that  practice  right  or  not,  or  ought  not  the  Court  on 
onch  demurrer  to  give  judgment  on  the  whole  record  according  to 

(1)  1  Sid.  251.  (3)  4  M.  &  W.  461. 

(2)  1  Man.  &  G.  201.  (4)  10  M.  &  W.  741. 
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1881       the  truth  ?    I  think  the  observations  in  that  note  are  entitled  to 
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goCTB      eonsid^ttble  weighs  and  I  am  inclined  to  think  the  praefioe  has 
B^uwatCo.  ^'^^  ^^^Dgy  and  that  the  judgment  on  demurrer  should  be  given 
9.         on  the  whole  record,  according  to  the  troth."    In  1815,  in  Slaie 
CoMMif-     T.  Ea/idey  (1)  he  said :  "  There  is  an  able  note  of  my  Brother 
^^"^^^''^     Manning  in  the  case  of  Hinde  y.  Qray  (2),  which  tends  strongly 
to  shew  that  the  practice  of  oyerraling  demnrrers  as  being  too 
large  is  incorrect,  and  that  the  Court  ought  to  give  judgment  on 
the  whole  record,  according  to  the  troth."    And  in  Dawson  y. 
Wreneh  (3)  he  said,  ^  formerly  if  a  demurrer  was  too  large^  the 
Ck)urt  gave  judgment  generally  against  the  party  demurring.  That 
rale  was  imported  from  courts  of  equity  but  is  incorrect  with  re- 
spect to  courts  of  law,  as  pointed  out  by  my  Brother  TWanning  in  a 
note  to  the  case  otSinde  v.  Qrayr  (2)    The  higher  justice  of  this 
later  view  of  Parke,  B.,  seems  obvious.    The  futility  of  the  inter- 
mediate practice  cannot  be  better  exemplified  than  by  the  descrip- 
tion of  the  result  of  it  given  by  Parke,  B.  in  BaydeU  v.  Janes.  (4) 
The  later  view  of  Parke,  B.,  is  shewn  in  the  note  by  Serjeant  Man* 
ning  to  be  in  accordance  with  the  ancient  decisions  of  the  Common 
Law  Courts.    I  am  of  opinion  that  the  later  view  of  Parke,  B^  i» 
correct^  and  that  upon  a  demurrer  to  the  whole  of  a  pleading 
which  contains  allegations  capable  of  being  separated,  some  of 
which  allegations  are  correct  and  somenucorrect,  the  judgment  on 
the  demurrer  should  be  distributed,  and  should  be  in  favour  of 
the  good  and  against  the  evil  pleading.    The  judgment  on  the 
demurrer  in  the  present  case  should  therefore  be  against  the 
demurrer  as  to  all  the  difierent  orders  but  two,  and  in  favour  of 
the  demurrer  as  to  entertaining  the  complaint  as  to  two.    This 
judgment  does  not  preclude  the  commissioners  from  making,  in 
future,  upon  fresh  complaint  of  a  continuing  omission,  as  to  certain 
of  the  points  which  have  been  discussed  in  this  case,  such  an  order 
as  has  been  pointed  out  would  have  been  legal. 

Comparing  the  relative  importance  of  the  two  correct  parts  of 
the  order  of  the  commissioners  with  the  many  held  to  be  illegal,  I 
should]  have  been  of  opinion  that  the  appeal  had  so  far  fitiled 
that  the  defendants  in  prohibition  should  pay  the  costs  of  the 

(1)  13  M.  &  W.  761.  (8)  3  Ex.  365. 

(2j  1  Man.  ^  G.  201.  (4)  4  M.  &  W.  451. 
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appeal ;  but  on  the  question  of  costSy  I  do  not  venture  finally  to        18SI 

differ*  .  .  '~  South 

Appeal  dllowedf  and  Order  far  prohtbition  reversed.         Eabtkbn 

Bailwat  Oo. 

Solicitor  for  Bailway  Commissioners :  Solicitor  to  the  Treasury ^     Bailwat 
Hare  db  Fell,  agents.  810^8^ 

Solicitor  for  South  Eastern  Bailway :  W.  B.  Stevens.  co^) 

Q.  B.  b. 


[IN  tHE  COUBT  OP  APPEAL.]  F«&,  ic. 


In  bk  COPP.  ^O^AO 

Practice — Costs  as  "between  Solicitor  and  Client — Limit  where  not  more  than  302. 
Claimed^County  Court  Act,  1856  (19  &  20  Vict,  c  108),  s.  36. 

The  36th  section  of  the  County  Court  Act,  1856,  which  fixes  a  limit  to  costs, 
as  'between  solicitor  and  client,  in  actions  where  not  more  than  20^.  is  claimed, 
applies  to  county  court  actions  only. 

Appeal  from  the  refusal  of  Grove  and  Lopes,  J  J.,  in  a£Srmance 
of  Pollock,  B.,  at  chambers,  to  order  a  master  to  review  the 
taxation,  as  between  solicitor  and  client,  of  the  costs  in  the  action 
of  Drew  v.  Tead. 

Diary  Drew  had  instructed  her  solicitor,  Mr.  Copp,  to  sue  Mr& 
Tead  for  a  debt  of  ISl.  Ss.  9d.  incurred  on  account  of  goods  sold 
and  delivered.  Mr.  Copp  had  sued  for  the  debt  in  the  superior 
Court  (prior  to  the  Judicature  Acts),  and  recovered  judgment  for 
the  ISl.  Ss.  9d.y  but  without  costs,  by  reason  of  the  application  of 
8.  6  of  the  County  Court  Act,  1867  (30  &  31  Vict,  c  142). 

Mrs.  Drew  afterwards  disputed  Mr.  Copp's  charges  in  the  matter, 
and  obtained  an  order  for  the  taxation  of  his  bill  of  costs  as 
between  solicitor  and  client. 

The  taxing  master  being  of  opinion  that  the  case  was  governed 
by  the  County  Court  Act,  1856  (19  &  20  Vict.  c.  108,  s.  36)  (1), 

(1)  County  Court  Act,  1856,  a.  36 :  of  such  suit  than  those  mentioned  in 

'*  Where  in  any  action  the  debt  or  9  &  10  Vict  c  95,  s.  91,  unless  upon 

damage  claimed  shall  not  exceed  twenty  taxation  of  costs  the  registrar  be  satift- 

pounds,  an  attorney  shall  not  be  en-  fied,  by  writing  under  the  hand  of  the 

titled  to  recover  from  his  client  any  client,  that  he  has  agreed  to  pay  further 

further  costs  or  cbarges  in  the  conduct  costs  or  charges ;  aud  in  such  case  the 
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IVUOOFP. 


allowed  costs  on  the  county  oonrt  scale  only,  although  Mr.  Copp 
contended  that  that  section  had  no  application. 

Pollock,  B.y  and  afterwards  Grove  and  Lopes,  J  J.,  upheld  the 
view  of  the  master,  and  refosed  to  order  the  master  to  review  his 
taiuttion.    Against  this  refusal  Mr.  Copp  appealed. 

B.  0.  LuTie,  for  Mr.  Copp.  The  sections  in  pari  materia  with 
s.  36  of  the  County  Court  Act,  1856,  as  well  as  that  section  itself 
shew  clearly  that  by  the  words  **  in  any  action  **  is  meant  ^  in  any 
action  in  the  county  court,"  and  that  actions  in  a  superior  Court 
were  not  intended  to  be  dealt  with  by  s.  36. 

F.  Turner,  for  Mary  Drew.  The  words  **  in  any  action  "  gnun- 
matically  include  an  action  in  a  superior  Court,  and  must  be 
taken  to  include  such  action,  nnless  there  be  anything  in  the 
context  to  shew  a  contrary  intention.  So  far  from  there  being 
anything  to  that  effect  in  the  context,  it  points  the  other  way. 
In  the  preceding  sections,  31,  32,  and  33,  ^  county  court " 
judges  and  proceedings  in  ''county  courts''  are  spoken  of  ex- 
pressly, and  in  ss.  38  and  31  the  taxation  of  costs  is  dealt  with  by 
special  reference  to  s.  33.  The  only  fair  inference  is,  that  in 
s.  36,  where  no  such  limitation  or  reference  is  used,  new  ground  is 
broken,  and  actions  in  any  Court  whatever  are  intended  to  be 
dealt  with. 

Bbamwell,  L.J.  I  not  only  do  not  agree  with  the  opini<Hi8 
entertained  successively  by  the  master,  by  my  Brother  Pollock, 
and  by  the  Divisional  Court,  but  I  entertain  myself  a  very  strong 
opinion  the  other  way.  At  first  I  found  great  difficulty  in  con- 
struing s.  36  of  the  County  Court  Act,  1856,  but  I  now  think  the 
section  to  be  quite  intelligible.  By  s.  35  provision  is  made  for 
the  taxation  of  costs  between  solicitor  and  client.    This  is  very 


registrar  may  allow  any  costs  or  charges 
not  exceeding  the  amoant  which  may 
have  been  so  agreed  to  be  paid." 

By  8.  91  of  9  &  10  Vict.  95  (the 
Gonnty  Goart  Act,  1846),  it  is  enacted 
that  **  no  attorney  shall  be  entitled  .  • . 
to  recover  more  than  ten  shillings  for 
his  fees  and  costs,  unless  the  debt  or 


damage  claimed  shall  be  mixre  than 
five  pounds,  or  more  than  fifteen  shil- 
lings in  any  case  within  the  snmmaiy 
jurisdiction  given  by  this  Act ;  and  in 
no  case  shall  any  fee  exceeding  one 
pound  three  shillings  and  sixpence  be 
allowed  for  employing  a  bairister  as 
counsel  in  the  cause  • .  .* 


VOL.  VL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  609 

neoessarjy  looking  to  the  many  cases  in  which  either  a  plaintiff       1881 
should  not  succeed ,  or  though  succeeding  should  fail  to  recover  ihbiGofp. 
costs  from  the  other  side.  (G^) 

Then  s.  36  further  deals  with  the  subject-matter  of  s.  35,  as     ^-  P*  ^* 
follows :  [The  learned  Lord  Justice  read  the  section.]    It  is  dear 
that  these  words  cannot  apply  to  an  action  in  a  superior  Court 
They  provide  for  a  taxation  by  the  registrar,  and  the  registrar  has 
no  power  to  tax  costs  in  such  an  action. 

Baggallat,  L.J.  I  am  of  opinion  that  this  taxation  ought  to 
be  reviewed,  because  there  has  not  yet  been  a  taxation  on  any 
proper  principle.  The  master  has  taken  a  wrong  view  of  the 
section,  which,  occurring  as  it  does  in  an  Act  which  from  its  title, 
preamble,  and  general  contents,  deals  with  county  court  actions, 
applies  to  such  actions  only,  inasmuch  as  it  does  not  expressly 
provide  otherwise. 

Brett,  L.J.    This  action  being  in  the  High  Court,  the  master 

would  tax  the  costs  on  the  High  Court  scale  unless  it  should  be 

provided  otherwise.    It  is  said  that  s.  36  of  the  County  Court 

Acty  1856,  provides  otherwise,  but  I  am  clearly  of  opinion  that  it 

does  not.    This  is  shewn  by  the  later  part  of  the  section,  which 

provides  that  the  taxation  shall  be  conducted  by  the  registrar. 

It  seems  that  the  section  deals  with  claims  below  20/.  only,  leaving 

nntouched  both  claims  between  207.  and  502.  which  are  within  the 

jurisdiction  of  the  county  court,  and  claims  for  more  than  502!,, 

which  are  beyond  that  jurisdiction. 

Appeal  allowed. 

Solicitors  for  Mary  Drew :  Peckham^  MaUland^  4t  PeekhanL 
A.  E.  Copp,  in  Person. 


610  QUEEN'S  BENCH,  0.  P„  AND  EX.  DIVISIONa     YOL.  VI. 


1881         THE  GUARDIANS  OF  THE  FULHAM  UNION,  Appbllautb;  THE  GUAB- 
Feb.  23.  DIANS  OF  THE  ISLE  OF  THANBT  UNION,  Rispokdkntb. 

Q.  B.  D.      Poor  Law — Settlement  hy  Besidence — Penitentiary — *'  Bond  fide   OharitaJbiU 

Oi/t''—9  &  10  Vict,  c  66,  8. 1 ;  39  &  40  Via.  c.  61, «.  34. 

The  pauper  resided  for  upwards  of  three  years  in  a  building  in  the  parish  of  F., 
occupied  as  a  home  or  reformatory  for  women.  This  home  was  supported  by 
money  collected  at  church  ofifertories  without  the  parish,  and  by  annual  subscrip- 
tions and  .donations  from  persons  resident  in  all  parts  of  the  kingdom,  the  money 
being  applied  in  providing  for  the  supervision,  instruction,  maintenance,  and 
clothing  of  the  inmates.  The  pauper  during  the  whole  tenn  paid  no  money  for 
her  maintenance  and  clothing : — 

Eeldf  that  her  maintenance  in  the  home  was  a  '*  bon&  fide  charitable  gift  '^ 
within  the  meaning  of  the  exception  to  the  proviso  in  9  &  10  Vict.  c.  66,  s.  1, 
and  that  she  was  irremovable  from  and  settled  within  the  parish  under  39  &  40 
Vict  c.  61,  s.  34. 

Case  stated  under  12  &  13  Viet.  c.  45.  s.  11. 

On  the  9th  of  August,  1880,  an  order  was  made  by  two  justices 
for  Eent|  adjudging  the  last  legal  settlement  of  Sarah  Horsnaill, 
a  pauper  lunatic^  to  be  in  the  parish  of  Fulham,  in  the  appellant 
union,  upon  the  ground  that  she  had  resided  at  St  James's 
Home,  in  Fulham,  in  the  capacity  of  a  domestic  servant  or 
laundry  maid  for  upwards  of  three  years,  and  thereby  acquired 
a  settlement  in  the  union. 

St.  James's  Home,  in  which  the  pauper  lunatic  resided  as  abo?e 
stated,  was  established  at  Whetstone,  in  1856,  with  the  view  of 
receiving  female  penitents,  chiefly  of  a  higher  class  than  that 
which  supplies  most  other  penitentiaries.  In  1871  a  building  was 
erected  by  the  society,  and  has  been  occupied  ever  since  as  a 
home  or  reformatory  for  women. 

St.  James's  Home  is  supported  by  moneys  collected  at  chnich 
offertories  throughout  Middlesex,  and  by  annual  subscriptioDs 
and  donations  from  various  persons  resident  in  all  parts  of  the 
kingdom.  The  moneys  are  applied  in  providing  for  the  supers 
vision,  instruction,  maintenance,  and  clothing  of  the  inmates. 

Young  girls  and  women  are  admitted  as  penitents  to  the  home 
from  all  parts  of  the  kingdom  upon  application  to  the  sister 
superior  in  charge.  Some  are  admitted  quite  destitute  and 
without  a  change  of  clothing,  in  many  instances  the  clothing 
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has  to  be  destroyed — ^no  regalation  exists  as  to  the  necessity  of       1881 
a  change  of  clothing  being  brought  by  each  penitent  prior  to  Guabdianbof 
being  admitted  to  the  home.     Such  penitents  for  the  most  part     ^^^^^^ 
consist  of  young  girls  who  have   lost]  their  characters  through  Qtjabdiakb  of 
Tarions  causes,  and  seek  a  refuge  in  this  or  some  similar  insti-       — 
tution  for  the  purpose  of  obtaining  a  reference  upon  which  they     ^ 
may  obtain   other  situations,  &c.,  and  the  principal  conditions 
upon  which  they  are  admitted  to  the  home,  are  that  there  are 
good  grounds  for  believing  each  applicant  to  come  to  the  home 
as  a  house  of  penitence,  the  object  of  which  has  been  previously 
explained. 

The  penitents  or  inmates  of  the  home  are  instructed  in  various 
domestic  duties,  and,  according  to  circumstances  or  capacity,  are 
sent  out  to  situations  or  service,  back  to  their  parents,  and  to 
other  homes,  &c.  A  uniform  style  of  dress  provided  out  of  the 
funds  of  the  home  is  supplied  to  each  person  admitted,  and  no 
other  than  the  prescribed  clothing  is  permitted  to  be  worn 
therein. 

The  usual  period  for  which  penitents  in  the  home  are  required 
to  submit  themselves  for  supervision,  &c.,  is  two  years,  but  they 
can  leave  at  any  time,  and  if  refractory,  may  be  peremptorily 
dismissed  and  sent  back  to  their  parents  or  to  the  place  whence 
they  were  originally  admitted.  If,  however,  the  penitent  leaves, 
or  is  discharged  before  the  end  of  the  prescribed  probationary 
period  of  two  years,  then  she  leaves  without  a  character  being 
given  to  her  or  without  the  usual  outfit  of  clothing  being  supplied. 
No  holidays  are  allowed  during  the  probationary  term  of  two 
years'  residence,  nor  are  the  inmates  allowed  to  pass  beyond  the 
limits  of  the  home  until  their  time  has  expired. 

Sarah  Horsnaill  was  admitted  to  St  James's  Home  in  a  state 
of  destitution  on  the  28th  of  February,  1876,  as  a  penitent  on  the 
above  conditions. 

After  remaining  on  the  books  of  the  home  for  a  period  of  two 
years,  during  which  time  she  was  instructed  and  acted  in  various 
menial  capacities  as  ordered  by  the  sister  superior,  her  name  was 
removed  from  the  register  of  admission  and  discharges  shewing 
the  list  of  penitents  from  time  to  time  in  the  home,  and  as  her 
time  for  probation  had  expired,  and  on  account  of  her  satisfactory 
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1881       conduct  as  a  penitent,  she  was  placed  by  the  sister  saperior  in  a 


Q.B.D. 


GuABDiAss  OF  BU^^^u^ftte  office.    No  money  was  paid  either  by  the  pauper 

^^^^^^     lunatic  or  any  other  person  for  her  maintenance,  clothing,  &c.» 

^^;^^^o'  either  on  her  admission  to  or  at  any  time  during  her  residence  in 

the  home,  nor  did  she  ever  receive  any  sums  of  money  by  way  of 

wages  for  any  services  rendered  by  her  therein. 

The  question  for  the  opinion  of  the  Court  was  whether  the  order 
was  right. 

Oharlei,  Q.C.  (Poland,  with  him),  for  the  appellants.  The  pauper's 
residence  in  the  home  is  not  sufficient  to  make  her  irremovable 
from  and  settled  in  Fnlham  under  9  &  10  Yict  c.  66,  s.  1  (1),  and 
39  &  40  Yict.  c.  61,  s.  34.  The  contributions  to  the  home  are 
rates  or  subscriptions  raised  outside  the  parish,  and  are  not  **  a 
bon&  fide  charitable  gift."  They  are  not  for  the  benefit  of  the 
particular  pauper,  but  for  the  whole  institution.  The  cases  in 
which  a  period  of  residence  is  excluded  from  the  operation  of  the 
section  are  those  of  prisoners  in  prison,  inmates  of  lunatic  asylums, 
and  patients  in  hospitals,  shewing  that  the  object  is  to  preyent  the 
settlement  in  the  parish  of  a  class  who  haye  a  natural  tendency  to 
become  paupers.  The  present  case  is  within  the  mischief  of  the 
proviso,  and  the  words  **  rate  or  subscription  raised  in  a  parish  in 
which  the  pauper  does  not  reside  "  distinctly  apply  to  it»'  unless 
the  word  "  subscription  "  is  to  be  rejected  altogether.  A  diaritable 
gift  implies  an  ordinary  gift  of  money  to  an  individual  pauper, 
where  there  is  a  donor  and  donee,  but  it  was  not  meant  that  a 
collection  of  paupers  should  be  maintained  in  a  parish  without  its 
consent  until  they  acquired  a  settlement  there. 


(1)  By  9  &  10  Vict  c.  66,  a.  1,  no 

person  sbalL  be  removed  from  any 
parish  in  which  he  shall  have  redded 
for  five  years  (the  period  of  residenoe 
being  reduced  by  24  &  25  Yict.  c.  35, 
B.  1,  and  28  &  29  Yict.  c  79,  s.  8,  to 
one  year) :  Provided  always,  that  the 
time  during  which  such  person  shall  be 
a  prisoner  in  a  prison,  or  shall  be  serving 
as  a  soldier,  marine,  or  sailor,  or  reside 
as  an  in-pensioner  in  Greenwich  or 
Chelsea  Hospitals,  or  shall  be  confined 


in  a  lunatic  asylum,  or  house  duly 
licensed  or  hospital  registerod  for  the 
reception  of  lunatics,  or  as  a  patient  in 
a  hospital,  or  during  which  any  such 
person  shall  receive  relief  from  any 
parish,  or  shall  be  wholly  or  in  part 
maintained  by  any  rate  or  subscriptioa 
raised  in  a  parish  in  which  such  penon 
does  not  reside^  not  being  a  bonil  fda 
charitable  gift,  shall  for  all  purposes 
be  excluded  in  the  computation  of  time 
hereinbefore  mentioned. 
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Pro98ert  for  the  respondents.    If  the  oonstruction  which  has       1881 
been  suggested  were  adopted^  there  never  conld  be  a  ''  charitable  Guabdians  or 
gift  '*  within  the  exception  to  the  proviso  where  the  money  was     *'^^'* 
paid  through  a  treasurer,  and  the  ultimate  recipients  were  un-^^^oi^Nsor 


known  to  the  donor.  In  the  description  ^rate  or  subscription 
raised  in  a  parish/'  the  word  ''  subscription  "  is  probably  intended 
to  be  ejusdem  generis  with  rate.  It  cannot  be  denied  that  the 
home  iSy  in  ordinary  phraseology,  in  receipt  of  charitable  gifts. 

Charles^  Q.C.,  in  reply.  The  legislature  could  not  have  contem- 
plated that  the  whole  of  the  inmates  in  this  home  should  acquire 
a  settlement  in  the  parish. 

Field,  J.  I  think  the  order  of  the  justices  was  right.  The 
pauper  has  resided  in  Fulham  for  a  period  sufficient  to  make  her 
irremovable  from  it  under  9  &  10  Yict.  c.  66,  s.  1,  and  39  &  40 
Yict.  c.  61,  s.  84,  unless  her  residence  is  within  the  operation  of 
the  proviso  of  s.  1.  The  policy  of  the  Act  was  no  doubt  to 
prevent  the  disruption  of  families  and  also  to  diminish  the 
expense  caused  by  orders  of  removal.  But  the  proviso  is  meant 
to  protect  parishes  from  being  saddled  with  the  maintenance  of 
paupers  whose  residence  is  only  temporary,  and  certain  descrip- 
tions of  residence  are  exempted  from  the  operation  of  the  section, 
as  also  cases  where  the  pauper  is,  during  residence,  in  receipt  of 
relief  from,  or  is  maintained  by  a  rate  or  subscription  raised 
in,  a  parish  other  that  in  which  he  resides  **  not  being  a  bon& 
fide  charitable  gift."  So  that  the  question  in  this  case  is,  was 
the  pauper,  during  her  residence  in  Fulham,  maintained  by  a 
subscription  raised  in  some  other  parish  being  a  ''bona  fide 
charitable  gift  ?"  Now  if  the  legislature  had  simply  meant  to 
provide  against  the  consequences  of  the  temporary  residence  of  a 
large  number  of  persons  in  a  parish,  I  do  not  see  why  they  should 
not  have  provided  against  a  case  like  the  present,  where  the 
burden  thrown  upon  the  rates  is  so  disproportionate*  It  may, 
however,  be  said  that  the  parish  benefits  by  the  rate  imposed  on 
the  building  occupied  by  tho  home,  and  that  the  case  is  not  like 
the  inmates  of  a  prison,  where  the  building  contributes  nothing  to 
the  rates.  But  we  must  not  speculate  upon  what  the  legislature 
might  have  said  if  they  had  contemplated  the  present  case,  we 


Q.B.D. 


Q.  B.  D. 
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1881       must  confine  ourselves  to  the  words  of  the  proviso ;  and  lookiog 

QuABDUKB  07  to  tho  principle  involved  and  the  language  used,  I  think  the 

^^^     residence  of   the  pauper  in   the  present    case    is  within  the 

^^,J^^^*®' exception,  and  that  the  subscription  by  which  the  pauper  was 

maintained,  though  **  raised  "  outside  the  parish,  was  a  ''bona  fide 

charitable  gift"    It  has  been  urged  that  the  word  ^  gift  "  implies 

both  a  personal  donor  and  donee,  and  that  the  money  must  be 

money  which  is  raised  for  the  benefit  of  the  pauper  exdusively. 

But  in  the  present  case  the  money  is  indirectly  given  to  the 

pauper  through  the  medium  of  the  o£Scers  of  the  institution,  and 

though  by  no  means  clear  as  to  the  exact  meaning  of  the  proviso, 

I  think  that  the  present  case  comes  within  the  exception  in  the 

proviso,  and  that  the  order  must  be  affirmed. 

Makisty,  J.  I  am  of  the  same  opinion.  I  am  very  much 
disposed  to  think  that  the  proviso  was  drawn  so  as  to  exclude 
cases  where  a  rate  or  subscription  was  raised  in  one  parish  for  the 
maintenance  of  paupers  in  another,  and  that  the  exception  ''not 
being  a  bon&  fide  charitable  gift,"  meant  that  the  gift  was  not 
with  the  bona  fide  view  of  maintaining  the  pauper,  but  with  the 
intention  of  settling  her  in  another  parish. 

Judgment  for  the  respondents  ;  Leave  to  appeal  granted. 

Solicitors  for  appellants :  BextDorthy,  OsweU^  Jh  Co. 
Solicitors  for  respondents :  PatersoUf  Snow,  it  Bloxam. 
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COLEMAN,  Appkllant;  THE  OVERSEERS  OP  BIRMINGHAM,  1881 

Respondents.  Ma/reh  5. 


Foot  Law — Maintenance  hy  RdatUme^^Orandmothfr — Married  Woman  with      Q.  B.  D. 
Separate  Estate — 43  Eliz.  c.  2,  s.  7 — Married  Women^a  Property  Act 
(33  A  34  VicL  c.  93),  a.  14. 

A  woman  whose  husband  is  alive  is  not  liable  nnder  the  Poor  Law  Acts  to 
contribute  to  the  support  of  her  grandchildren,  even  though  she  has  separate 
estate  and  is  able,  independently  of  her  husband,  to  support  them. 

■ 

Case  stated  by  josticee  for  Birmingham  under  20  &  21  Vict 
c.  43. 

Upon  the  hearing  of  a  complaint — preferred  hj  the  respondents 
against  the  appellant  under  s.  26  of  59  Geo.  3,  c.  12^  amend- 
ing 43  EHz.  c.  2,  and  4  &  5  Wm.  4,  c  76,  s.  56— to  the  eflTect 
that  Margaret  Caddicl^  on  the  1st  of  August,  1880,  and  from 
thence  until  the  time  of  the  complaint  had  been  and  still  was 
residing  in  and  actually  chargeable  to  the  parish  of  Birmingham, 
and  was  likely  so  to  continue,  and  that  she  during  all  the  time 
aforesaid  had  been  and  still  was  a  poor  and  impotent  person,  and 
not  able  to  work  or  maintain  herself  and  was  likely  so  to  continue, 
and  that  the  appellant  was  the  grandmother  of,  and  of  su£Scient 
ability  at  her  own  charges  to  relieve  and  maintain,  the  said 
Margaret  Caddick,  the  justices  made  an  order  on  the  appellant 
for  the  payment  of  38.  6eZ.  weekly. 

It  appeared  that  Margaret  Caddick  was  chargeable  to  the  parish, 
and  that  the  appellant  was  her  grandmother,  having  a  separate 
estate  and  being  of  sufficient  ability,  at  her  own  charges  and 
independently  of  her  present  husband,  to  maintain  and  support 
her  grandchild,  and  that  the  appellant  was  at  the  date  when 
Margaret  Caddick  became  chargeable  and  still  was  the  wife  of 
John  Coleman. 

It  was  contended  on  behalf  of  the  appellant  that  her  husband 
being  alive,  she  was  not  liable  during  her  present  coverture  to  pay 
or  contribute  towards  the  maintenance  of  her  grandchildren,  and 
on  the  part  of  the  respondents  that  under  33  &  34  Vict  c.  93,  s.  14, 
a  married  woman  having  a  separate  estate  is  subject  to  the  same 
liability  for  the  maintainance  of  her  children  as  a  widow,  and  that 
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1881        in  this  respect  the  terms  child  or  children  nsed  in  the  statute 
Coleman     must  exnecessitate  be  considered  synonymous  with  the  term 


V, 


OTKB8BBB  OF  ^^^^9  ^^^  therefore  comprehend  grandchildren,  and  the  cases  of 
BiBMiNGHAM.  RadcUffe  y.  Buekley  (1)  and  Orfard  y.  ChurehiU  (2)  were  cited  in 
Q.  B.  D.     support  of  thb  contention,  and  also  Bex  y.  Oamiah.  (3) 

The  justices  made  the  order  before  mentioned,  and  the  question 
for  the  opinion  of  the  Court  was  whether  this  order  was  right. 


Bosanqitet,  for  the  appellant.  The  order  cannot  be  supported. 
An  order  o{  maintenance  under  43  Eliz.  c  2  (4)  may  be  made 
upon  a  grandmother;  but  in  Cudodes  y.  Jtnia  (5),  where  the 
grandmother  had  married  a  second  husband,  the  order  was 
quashed,  Bolle,  O.J.,  saying  that  a  feme  coyert  could  not  be 
charged,  but  that  her  husband  was  liable.  And  in  Draper  y. 
Glenfield  (6)  the  question  arose  whether  the  second  husband  of 
a  grandmother  could  be  liable,  and  it  was  thought  that^  if  she  was 
of  ability  when  he  married,  he  was  liable,  but  not  otherwise.  The 
Married  Women's  Property  Act,  s.  14,  contains  nothbg  to  support 
the  order,  but  may  be  relied  on  by  the  appellant,  as  it  makes  a 
married  woman  with  separate  property  liable,  equally  with  the 
widow,  for  the  maintenance  of  her  children,  shewing  that  the  law 
was  supposed  to  be  otherwise  at  the  date  of  the  Act. 

[He  was  stopped.] 


(1)  10  VclC  195. 

(2)  8  V.  &  B.  69. 
(8)  2  B.  &  Ad.  498. 

(4)  By  48  Eliz.  c.  2,  8. 1,  the  father 
and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  of  every 
poor  and  impotent  person,  or  other 
poor  person  not  able  to  work,  being  of 
a  sufficient  ability,  shall  at  their  own 
charges  relieve  and  maintain  every 
such  poor  person  in  that  manner  and 
according  to  that  rate  as  by  justices 
shall  be  assessed,  &a 

By  the  Married  Women's  Property 
Act  (33  &  34  Vict.  c.  93),  s.  13 : 
Where,  in  England,  the  husband  of  any 
woman  having  separate  property  be- 
comes  chargeable   to  any  union   or 


parish,  the  justices  in  petty 
may  make  an  order  against  her  for  his 
maintenance,  as  under  the  Poor  Law 
Amendment  Act,  1868,  s.  33,  they  may 
make  against  a  husband  for  the  main- 
tenance of  his  wife. 

By  8. 14 :  A  married  woman  having 
separate  property  shall  be  subject  to  att 
such  liability  for  the  maintenance  of 
her  children  as  a  widow  is  now  by  law 
subject  to  for  the  maintenance  of  her 
children :  Provided  that  nothing  in  the 
Act  shall  relieve  her  husband  firom  any 
liability  at  present  imposed  upon  him 
by  law  to  maintain  her  children. 

(5)  Sty.  283. 

(6)  2  Bui  345. 
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JDugdale^  for  the  respondents.    Apart  from  the  cases  which       18S1 
4iaYe  been  relied  upon,  the  appellant,  as  grandmother  of  the     cioleiiav 
pauper,  is  liable  for  her  maintenance  under  43  Eliz.  c.  2.    And  ovmBsmw  of 
the  cases  are  not  inconsistent  with  her  liability,  for  their  ratio  BiBMiKaHui. 
•decidendi  is  that  a  married  woman  is  not  of  ability  to  support     Q.  B.  D. 
her  relations,  all  her.  property  having  passed  to  her  husband.    In 
Cooper  V.  Martin  (1),  where  Omtodes  v.  Jinks  (2)  and  Draper  v. 
Olenfidd  (3)  are  discussed,  Lawrence,  J.,  says :  ''  The  wants  of  the 
<shildren  are  only  a  ground  for  an  order  of  maintenance  upon  the 
parent,  if  of  sufficient  ability.    But  when  she  has  parted  with 
that  ability  by  her  marriage,  she  is  no  longer  liable."    Here  the 
appellant  has  separate  estate  apart  from  the  control  of  her 
husband.    The  respondents  do  not  rely  upon  s.  14  of  the  Married 
Women's  Property  Act,  or  contend  that  the  word  "  children  "  in 
4hat  section  includes  '' grandchildren."    This  Act  was  not  in- 
tended to  affect  the  maintenance  of  pauper  children,  or  to  affect  a 
quarried  woman's  liability  under  the  Statute  of  Elizabeth.    It  is 
true  that  no  case  can  be  found  where  an  order  has  been  made 
upon  a  married  woman  with  separate  property,  but  the  Court  will 
not  extend  an  exemption  from  liability  beyond  the  reasons  upon 
which  it  is  based. 

Bosanquety  in  reply.  The  practice  of  settling  property  to  the 
separate  use  of  married  women  existed  at  the  time  when  the  cases 
•referred  to  were  decided,  and  yet  it  was  not  suggested  that  separate 
property  affected  a  married  woman's  liability  under  the  statute. 
With  regard  to  the  Married  Women's  Property  Act,  s.  13  shews 
that  it  was  intended  to  apply  to  the  poor  law ;  and  if  the  respond- 
ents' contention  is  right,  s.  14  is  useless  and  unnecessary. 

Field,  J.  I  am  of  opinion  that  our  judgment  ought  to  be  for 
i;he  appellant.  The  question  for  our  determination  is  whether 
the  order  of  the  justices  for  the  mainteuance  by  the  appellant  of 
her  grandchild  was  correct  in  law.  It  appears  that  the  appellant, 
though  a  married  woman,  had  separate  estate  and  was  of  sufficient 
ability  to  maintain  the  pauper.  I  was  at  first  inclined  to  think 
Jthat  the  order  might  stand,  but  upon  consideration  I  am  clearly 

(I)  4  East,  76.  (2)  Sty.  283. 

(3)  2  Bui.  345. 
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1881        of  a  different  opinion.    In  support  of  the  order  it  was  argaed  that 
Goi^N    ^h®  appellant  was  literally  within  43  Eliz.  c.  2,  s.  7,  being  the 
OyxBSEBBs  or  g"^<^°^other  of  the  panper  and  of  sa£Scient  ability  to  maintain 
BiBMiNGHAM.  faer.    Tbou  the  question  arises,  did  the  statute  intend  the  word 
Q.  B.  D.     "  grandmother  "  to  apply  to  a  woman  under  coverture  ?    Did  the 
Act  mean  that  the  female  children  of  a  pauper  should,  while  they 
were  under  coverture,  be  liable  to  be  ordered  to  maintain  their 
parents  ?  We  were  referred  to  a  case  of  Otutodes  v.  Jinka  (1),  where 
Bolle,  C.J.,  held  that  a  woman  under  coverture  was  not  liable. 
This  case  seems,  e?er  since,  to  have  been  regarded  as  good  law, 
and  has  never  been  qualified,  though  Acts  have  been  passed  smce 
the  statute  of  Elizabeth  for  the  purpose  of  extending  the  remedies 
against  persons  liable  for  the  maintenance  of  their  relations.   The 
principle  of  the  case  was  of  course  that  the  wife  became  one 
person  with  her  husband,  and  in  another  case  it  was  thought  that 
the  man  who  married  the  grandmother  was  liable  to  maintain  her 
grandchildren  if  he  received  a  sufficient  portion  with  her,  a  decision 
which  I  find  it  hard  to  understand.    We  are  asked  to  support  an 
order  like  the  one  which  was  quashed  in  Ouetodes  v.  Jinks  (I),  and 
that  I  think  we  cannot  do,  but  must  follow  that  case. 

It  was  contended  at  the  hearing  of  the  summons  that,  inasmuch 
as  the  Married  Women's  Property  Act  (33  &  31  Vict  c  93), 
s.  14,  enacts  that  a  married  woman  with  separate  estate  shall  be 
subjected  to  the  same  liability  for  the  maintenance  of  her  children 
as  a  widow,  the  term  **  children "  must  comprehend  **  grand- 
children." The  justices  appear  to  have  adopted  this  construction, 
having  been  probably  misled  by  some  cases  upon  the  constructioD 
of  wills  which  were  cited  to  them.  ]3ut  on  the  present  occasion 
this  contention  has  been  abandoned  by  the  respondents,  and  they 
urge  that  the  appellant  is  liable  under  the  statute  of  Elizabeth. 
On  the  other  hand,  we  cannot  find  that  it  has  ever  been  held  that 
a  married  woman  with  separate  estate  is  liable  to  be  ordered  to 
maintain  her  children,  and  if  there  were  any  such  liability  I 
should  have  expected  the  Married  Women's  Property  Act  to  hare 
noticed  it.  But  it  seems  to  me  that  this  Act  intended  to  create 
an  entirely  new  liability — the  liability  of  a  married  woman  with 

(1)  Sty.  283. 
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separate  estate  to  support  her  children — and  did  not  mean  to  go       1881 

farther.  Coleman 

Manistt,  J.  I  am  of  the  same  opinion.  We  have  a  decision  BiBMiNaHAM. 
more  than  200  years  old  that  a  woman  nnder  coverture  cannot  be  q'b'p 
made  liable  nnder  43  Eh'z.  c.  2,  s.  7,^  to  maintain  her  grandchildren ; 
and  down  to  the  passing  of  the  Married  Women's  Property  Act 
(33  &  34  Vict.  c.  93),  this  decision  had  not  been  overruled. 
Unless  some  statute  has  altered  the  law,  I  think  we  must  follow  a 
decision  which  has  been  submitted  to  for  so  long  a  time.  Sect.  13 
of  the  Married  Women's  Property  Act  has  an  express  provision  for 
making  a  married  woman  with  separate  property  liable  to  the 
parish  for  the  maintenance  of  her  husband,  and  this,  so  far  as  I 
can  see,  was  the  first  instance  of  a  woman  whose  husband  is  living 
being  made  liable  under  the  Poor  Law  Acts.  Then  s.  14  enacts 
that  a  married  woman  having  separate  property  shall  be  subject 
to  all  such  liability  for  the  maintenance  of  her  children  as  a  widow 
is  now  by  law  subject  to  for  the  maintenance  of  her  children. 
Going  back  to  the  statute  of  Elizabeth  we  find  it  enacting  that 
the  mother  and  grandmother  and  the  children  of  every  poor 
person  unable  to  work,  being  of  sufficient  ability,  shall  maintain 
such  poor  person,  but  these  words  must  be  read  as  if  the  description 
were  '^  mother  and  grandmother  not  being  under  coverture."  If, 
therefore,  we  extended  the  operation  of  s.  14  to  a  grandmother 
we  should  be  adding  to  the  section  and  taking  upon  ourselves  the 
functions  of  the  legislature. 

Judgmenifor  the  appellant. 

Solicitors  for  appellant:   BoUnson,  Preston,  and   Snow,  fai* 
Bowlanda,  BagndU,  dt  Co.,  Birmingham. 
Solicitor  for  respondents :  Walter  Bowen. 
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FA,  23.       Bin,  of  Sale — Proviso  for  Possession  hy  Mortgagor — Sale  hy  Mortgagor  to  Third 

Person — Conversion, 


Q.  B.  D. 


In  ooDsideratioD  of  a  loan  of  money,  G.  [the  mortgagor]  bjbill  of  sale  conveyed 
his  fnmitnre,  stock-in-trade,  and  other  effects  in  and  upon  the  farmhouse  occupied 
by  him,  to  the  plaintiff,  and  all  things  of  the  like  nature  which  might  at  any  time 
during  the  continuance  of  the  security  be  brought  on  the  premises.  The  bill  of 
sale  contained  provisoes  that  if  the  mortgagor  should  upon  demand  deliverod  to 
him  or  his  assigns  pay  the  amount  secured  the  security  should  be  void,  and  that 
in  case  he  should  make  default  in  payment  of  the  amount,  or  in  case  he  should 
assign  the  goods  or  permit  them  to  be  removed  from  the  premises  before  such 
payment,  it  should  be  lawful  for  the  plaintiff  to  enter  upon  the  premises  and 
take  possession  of  and  sell  the  goods  assigned.  There  was  a  further  proviso  that 
until  the  mortgagor  or  his  assigns  should  make  default,  or  do  any  act  whereby  the 
power  of  entry  might  be  put  in  force,  it  should  be  lawful  for  him  or  his  assigni 
to  hold  and  possess  the  goods  assigned.  The  mortgagor,  while  part  of  the 
consideration  money  remained  unpaid,  sold  and  delivered  off  his  premises  to  the 
defendant  part  of  the  goods  assigned.  The  plaintiff  thereupon  demanded  theee 
goods  from  the  defendant,  and  upon  his  refusal  to  give  them  up,  brought  an  action 
for  their  conversion.  At  the  trial  the  jury  found  that  the  sale  to  the  defendant 
was  not  in  the  ordinary  course  of  business  :— 

Eeld^  that  the  defendant  was  liable,  for  upon  the  true  construction  of  the  bill 
of  sale  the  sale  and  removal  of  the  goods  gave  no  title  to  the  defendant  as  agaiort 
the  plaintiff. 

Action  for  the  oonyersion  of  live  stock  and  goods  assigned  to 
the  plaintiff  by  bill  of  sale. 

At  the  trial,  before  Watkin  Williams,  J.,  at  the  Gloucestershire 
winter  assizes,  1881,  it  appeared  that  in  Febmary,  1880,  one 
Griffin  executed  the  bill  of  sale  to  secure  the  payment  of  2621  by 
him  to  the  plaintiff.  The  bill  of  sale  conyeyed  the  fumitore, 
stock-in-trade,  and  other  effects  in  and  upon  the  fEtrmhoose 
occupied  by  Griffin,  to  the  plaintiff,  and  all  things  of  the  like 
nature  which  might  at  any  time  during  the  continuance  of  the 
security  be  brought  on  the  premises.  It  contained  proYisoes  that 
in  case  the  mortgagor  should  on  demand  to  him  or  his  assigns 
pay  the  267.  the  deed  should  be  absolutely  void ;  and  that  in 
case  the  mortgagor  should  make  default  in  payment  of  the  said 
sqm,  or  in  case  he  should  assign  the  said  goods,  &c.,  or  remoTe, 
or  permit  them  to  be  remoyed,  before  the  money  thereby  secured 
should  be  fully  paid,  it  should  be  lawful  for  the  plaintiff  to  enter 


Fbbh. 
Q.B.D. 
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the  mortgagor's  premises  and  take  and  keep  possession  of  the  issi 
goods  assigned  and  sell  and  dispose  of  them,  and  that  nntil  the  pl^^jj 
mortgagor  or  his  assigns  should  make  any  default  or  do  any  act 
whereby  the  power  of  entry  might  be  put  in  force,  it  should 
be  lawful  for  him  and  his  assigns  to  hold  and  possess  the  goods 
assigned.  Fart  of  the  consideration  money  was  paid  by  Gii£Gin, 
but  in  August,  1880,  14Z.  remained  due,  and  in  that  month 
6ri£5n  sold  and  delivered  off  his  premises  to  the  defendant  the 
cattle,  goods,  and  chattels  for  907.,  which  was  paid  or  settled  in 
account.  Upon  hearing  of  this  transaction,  the  plaintiff  demanded 
the  goods  from  the  defendant,  and  upon  his  refusal  to  give  them 
up  brought  this  action.  The  learned  judge  directed  the  jury  to 
find  for  the  plaintiff  if  they  thought  that  the  sale  to  the  defendant 
was  not  a  sale  in  the  ordinary  course  of  business.  The  jury  found 
a  verdict  for  the  plaintiff. 

Bosanquet,  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  articles  assigned  by  the  bill  of  sale  are  not  enumerated 
in  any  schedule,  and  it  repeatedly  refers  to  *'  assigns  "  of  the  mort- 
gagor. It  is  also  stipulated  that  until  default  the  mortgagor  is  to 
be  allowed  to  have  the  enjoyment  of  his  property.  The  object  of  the 
parties  must  therefore  be  taken  to  have  been  that  the  bill  of  sale 
should  operate  as  a  floating  security,  giving  the  mortgagee  full 
power  upon  default  to  enter  and  take  possession  of  such  property 
as  he  might  find  on  the  mortgagor's  premises,  but  not  restraining 
the  mortgagor  from  assigning  the  farming  stock  to  a  purchaser 
like  the  defendant 

Field,  J.  I  think  the  decision  of  my  Brother  Williams  was 
quite  right  and  in  accordance  with  the  National  Mercaniile  Banh 
V.  Hampson  (1)  and  Taylor  v.  McKeand.  (2)  The  bill  of  sale 
operates  as  an  absolute  conveyance  of  the  property  on  the  mort- 
gagor's premises,  subject  to  the  condition  that  the  conveyance 
may  be  defeated  on  payment  of  the  amount  due  by  the  mort- 
gagor. With  regard  to  such  part  of  that  property  as  consists 
of  stock-in-trade,  it  may  be,  that  according  to  the  cases  cited, 
there  is  an  implied  condition  that  the  grantor  shall  be  at  liberty 

(1)  5  Q.  B.  D.  177.  (2)  6  C.  P.  D.  368. 


Q.  B.  D. 
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1881  to  deal  with  it  in  the  ordmary  course  of  his  bnsiness.  Bat  the 
Pj,yse  i^U  ^^^®  found  that  the  sale  to  the  defendant  was  not  in  the 
*[*  ordinary  course  of  business^  and  the  plaintiff  had  therefore  a  right 
to  demand  that  the  defendant  should  give  up  the  goods  and,  upon 
his  refusal,  to  bring  this  action.  The  plaintiff  had  under  the  cir- 
cumstances both  the  property  in  and  a  right  to  the  possession  of 
the  goods.  The  question  inyolves  no  difficulty,  and  I  have  had 
to  decide  it  before. 

Makistt,  J.,  concurred. 

Btde  refused. 

Solicitors  for  defendant :  Chester  dt  Co.,  far  Cooper  dt  Chawner, 
UttooBeter. 


April  7.  CLOVER  v.  ADAMS  and  Othebs. 

Q.  B.  D.      Practice — Solicitor  and  Client — Lien  for  Costs — Charging  Order — ^'*  Property 

recovered  cr  preserved  " — Jurisdiction  cf  Judge  at  Chambers — 23  <fe  24  Ficf . 
c  127,  s.  28'-Judicaiure  Act,  1873  (36  &  37  Vict,  c  66),  s.  39. 

The  defendant  having  paid  money  into  court  in  the  action,  the  plaintifiTs  solicitor 
declined  to  proceed  with  the  action,  except  on  terms  to  which  the  plaintiff  would 
not  assent.  Thereupon  the  plaintiff  retained  fresh  solicitors  and  obtained  an 
order  for  a  change  of  solicitors.  After  the  order  was  made  the  late  solicitor 
obtained  a  judge's  order  at  chambers  charging  the  money  in  court  with  bis 
costs  in  the  action : — 

Hdd,  by  Grove  and  Lindley,  JJ.,  1,  that  when  an  action  is  pending  a  judge 
at  chambers  has  jurisdiction  to  make  such  an  order;  2,  that  the  money  in 
court  was  "  property  recovered  or  preserved  "  within  23  &  24  Vict.  c.  127,  s.  28 ; 
3,  that  the  order  was  valid  though  the  plamtiff'a  solicitor  had  ceased  to  be  such 
when  it  was  made ;  4,  that  though  he  had  discharged  himself  from  the  position 
of  plaintiff's  solicitor,  yet  as  he  had  not  done  so  wrongfully  or  improperly  the 
order  was  right. 

Motion  to  rescind  an  order  of  Caye,  J.,  at  chambers,  dated  the 
31st  of  March,  1881. 

In  this  action,  which  was  for  trespass  and  negligence,  the 
defendants  paid  251.  into  court.  The  plaintifiTs  then  solicitor, 
Day  (as  the  plaintiff  asserted  but  Day  denied),  asked  the  plaintiff 
for  authority  to  take  the  money  out  of  court  or  for  funds  to  go 
on  with  the  action,  and  on  the  plaintiff's  refusal  to  take  either 
course,  Day  declined  to  proceed  further.     The  plaintiff  then 
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retained  Miehlethwait  &  Go.  as  his  solicitors,  and  obtained  an 

order  at  chambers  for  a  change  of  solicitors.    An  order  having 

been  made  to  dismiss  the  action,  unless  an  affidavit  of  documents 

were  made  by  the  plaintifif,  Micklethwait  &  Co.  asked  Day  to 

deliver  up  to  them  the  papers  in  the  action,  which  he  declined 

to  do.     .Cave,  J.,  made  an  order  requiring  Day  to  deliver  up 

to  Micklethwait  &  Co.  the  proceedings  and  papers  in  the  cause 

on  their  undertaking  to  hold  them  subject  to  Day's  claim  for 

aoetB,  and  at  the  same  time  made  the  order  now  appealed  from, 

that  Day  should  have  a  charge  upon  the  251  in  court  for  his 

costs,  charges,  and  expenses  of  and  in  reference  to  the  action, 

and  that  in  the  meantime  such  sum  should  stand  so  charged 

accordingly. 

Underhill,  Q.C,  for  the  plaintiff,  in  support  of  the  motion.  The 
order  which  was  made  under  23  &  24  Yict.  a  127,  s.  28  (1),  is  bad 
on  four  grounds.  1.  A  judge  at  chambers  has  no  power  to  make 
such  an  order.  If  the  action  has  been  heard  it  can  be  made  only 
by  the  judge  who  hears ;  if  not  heard  by  the  Court  in  Banc  only : 
Hiffgs  V.  Schroder  (2) ;  CatJow  v.  Caaow.  (3)  2.  The  251  in  Court 
is  not  **  recovered  or  preserved  "  within  s.  28.  ''  Becovered"  means 


1881 


(1)  23  &  24  Vict,  c  127,  s.  28 :  In 
every  case  ia  which  an  attorney  or 
solicitor  shaU  be  employed  to  prosecute 
•or  defend  any  suit,  matter,  or  proceed* 
ing  in  any  court  of  justice,  it  shall  be 
lawful  for  the  Court  or  judge  before 
whom  any  such  suit,  matter,  or  pro- 
•ceeding  has  been  heard,  or  shall  be 
•depending,  to  declare  such  attorney  or 
aolicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved;  and 
upon  such  declaration  being  made  such 
attorney  or  solicitor  shall  have  a  charge 
upon  and  against  and  a  right  to  payment 
out  of  the  property,  of  whatsoever  na- 
ture, tenure,  or  kind  the  same  may  be, 
which  shall  have  been  recovered  or 
preserved  through  the  instrumentality 
of  any  such  attorney  or  solicitor,  for  the 
taxed  costs,  charges  and  expenses  of  or 
in  reference  to  such  suit,  matter,  or 


proceeding ;  and  it  shall  be  lawful  for 
such  Court  or  judge  to  make  such  order 
or  orders  for  taxation  of  and  for  raising 
and  payment  of  such  costs,  charges,  and 
expenses  out  of  the  said  property  as  to 
such  Court  or  judge  shall  appear  just 
and  proper;  and  all  conveyances  and 
acts  done  to  defeat,  or  which  shall  ope- 
rate to  defeat,  such  charge  or  right, 
shall,  imless  made  to  a  *bonft  fide' 
purchaser  for  value  without  notice, 
be  absolutely  void  and  of  no  effect 
as  against  such  charge  or  right : 
Provided  always,  that  no  such  order 
shall  be  made  by  any  such  Court  or 
judge  in  any  case  in  which  the  right  to 
recover  payment  of  such  costs,  charges, 
and  expenses  is  barred  by  any  Statute 
of  Limitations. 

(2)  3  C.  P.  D.  252. 

(3)  2  0.  P.  D.  362. 


Clovsb 
Adams. 


Q.  B.D. 


Q.  B.  D. 
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1881  recovered  by  judgment  or  something  equivalent.  If  the  plaintiff 
Cloyeb  accepted  the  money  in  satisfaction  it  might  be  *^  property  recovered/' 
*'•  but  he  has  not  and  never  may.  3.  When  the  order  appealed 
from  was  made  Day  was  not  the  plaintiff's  solicitor,  and  s.  28 
contemplates  the  order  being  made  in  favour  of  a  person  who  i» 
the  solicitor  at  the  time.  4.  Day  having  discharged  himself 
wrongfully  and  improperly  from  the  action  has  no  claim  upon  the 
257.  and  no  ground  for  asking  the  favour  of  the  Court,  the 
matter  being  entirely  in  their  discretion :  CressweU  v.  Byron  (1); 
1  Archbold's  Pract  13th  ed.  p.  93. 

Orispe,  for  Day,  contended  that  the  order  was  valid,  and  that 
s.  39  of  the  Judicature  Act,  1873  (36  &  37  VicL  c  66)  gave  a 
judge  at  chambers  jurisdiction  to  make  all  orders  which  could  be 
made  by  a  Court  in  Banc,  and  referred  to  the  general  practice. 

[He  was  then  stopped.] 

Gboye,  J.  I  think  the  order  was  right.  On  the  first  point  I 
have  had  some  doubt,  and  still  think  the  matter  not  wholly  free 
from  doubt,  but  I  do  not  differ  from  my  Brother  Lindley,  who* 
entertains  a  stronger  opinion  than  I  do  on  that  point.  On  the 
whole,  I  think  that  the  words  **  the  Court  or  judge  before  whom 
any  such  suit,  matter,  or  proceeding  has  been  heard  or  shall  be 
depending,"  include  any  judge  exercising  jurisdiction  on  the  subject^ 
and  therefore  a  judge  at  chambers.  The  Court  or  judge  must  be 
a  Court  or  a  judge  to  whom  the  cause  is  assigned  or  who  are  seised 
of  the  record.  By  the  operation  of  the  Judicature  Act,  1873,. 
s.  39,  a  judge  at  chambers  has  the  jurisdiction  of  the  High  Cooit 
generally  and  represents  all  the  courts,  and  is  therefore  a  judge 
**  before  whom  the  suit  is  depending." 

The  other  points  are,  I  think,  tolerably  clear.  The  solicitor 
must  be  one  who  is  ''  employed  to  prosecute  or  defend  any  suit," 
&c.  Those  words  do  not  import  that  the  solicitor  must  be  the 
solicitor  at  the  time  when  he  makes  the  application.  The  words 
''  shall  be  employed  "  are  not  used  in  the  future  tense ;  the  use  is 
conditional ;  they  do  not  tie  one  down  to  any  particular  time.  If 
indeed  at  the  time  the  money  was  paid  into  court  he  was  not  the 
solicitor,  there   might  be  a  strong  and    perhaps  a  conclosiva 

(1)  14  Ves.  271. 


Q.  B.  D. 
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argument  against  him,  bat  here  the  applicant  was  the  solicitor  at       I88i 
the  time  the  money  was  paid  into  court    Then,  as  to  the  words      cloyxb 
"  the  property  recovered    or   preserved,"  I  think  it  is  either      adams. 
recovered  or  preserved.    "Kecovered"  is  the  bettor  word  to 
describe  the  present  case.    The  money  is  not  in  hand,  but  it  is  as 
much  recovered  as  if  there  had  been  a  judgment,  for  the  plaintiff 
could  get  it  whenever  he  pleased.  If,  however,  it  is  not  *^ recovered/' 
I  think  it  is  "preserved  "  for  recovery. 

As  to  the  last  point,  there  is  nothing  in  the  affidavits  to  shew 
that  the  solicitor  wrongfully  discharged  himself.  He  denies  that 
he  discharged  himself  for  any  wrong  cause,  and  there  is  nothing 
to  shew  that  he  did.  Then  if  he  discharged  himself  rightfully  I 
see  no  reason  why  he  should  not  be  entitled  to  the  order. 

Li2n)iJ:Y,  J.  The  language  of  s.  28,  *'  the  Court  or  judge  before 
whom  any  such  suit  has  been  heard  or  shall  be  depending  "  points 
to  the  application  being  made  upon  an  interlocutory  order  before 
the  final  hearing  of  the  cause.  The  present  application,  therefore, 
is  not  premature.  Then  is  the  money  paid  into  court  **  property 
recovered  or  preserved  ?"  I  think  it  is  "  recovered."  The  plaintiff 
can  have  it  for  the  asking.  True  it  is  not  in  his  pocket,  for  if  it 
were  this  application  would  not  be  made ;  but  it  is  the  next  thing 
to  being  in  his  pocket. 

Next  it  is  said  the  application  ought  to  have  been  made  to  the 
Court  in  Banc  The  action  has  never  been  tried,  and  therefore 
there  is  no  question  as  to  the  particular  judge  before  whom  the 
"  suit  has  been  heard."  The  action  is  still  depending,  and  the  ques- 
tion is  only  between  the  judge  at  chambers  and  tJie  Court  in  Banc. 
The  judge  at  chambers  has  power  to  act  for  the  Court  generally, 
unless  there  are  any  words  to  deprive  him  of  it,  and  here  there  is 
nothing  to  oust  his  jurisdiction.  The  practice  is  to  make  these 
orders  at  chambers,  and  I  have  made  a  great  many  at  chambers, 
but  the  question  of  jurisdiction  was  never  raised  before  me.  The 
latest  rules  on  the  subject  (Rules  of  the  Supreme  Court,  April, 
1880)  also  recognise  the  jurisdiction  by  the  words  of  Form  H.  27, 
**  Charging  order,  solicitor's  costs,  judge  in  chambers,"  and  then 
follows  a  form  of  '^  charging  order  "  in  favour  of  the  solicitor  for 
his  costs. 
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OtovEB  '  t©  has  given.    There  is  nothing  to  shew  that  the  solicitor  discharged 

j^^  himself  from  the  case  improperly. 
Q-^^  Motion  reftued. 

Solicitors  for  plaintiff:  MicMdhwait  &  Co. 
Day  in  Person. 


AprU  12.     NATIONAL  PROVINCIAL  BANK  OF  ENGLAND  v.  HABLE  and  Others. 

Ex.  D.       Assignment  of  Debt — Mortgage — Charge — Judicature  Act^  1873  (36  &  37  Vict. 

c.  66),  8.  25,  sub-s.  6. 

By  a  mortgage  deed  in  1877  premises  were  assigned  to  secure  repayment  of 
1380Z.  due  from  the  mortgagor  to  the  mortgagee  with  interest,  and  the  mortgagor 
covenanted  to  pay  deht  and  interest  six  months  thence.  The  mortgagee  in  1878 
deposited  the  deed  with  his  bankers  as  security  for  the  balance  of  his  bankin^r 
account,  and  by  deed  in  1879  assigned  and  transferred  to  them  the  sum  of  1380/. 
due  on  the  mortgage  deed,  and  all  interest  thenceforth  to  become  due,  and  all 
securities  for  principal  and  interest  and  all  benefit  and  advantage  thereof,  and  all 
his  right,  title,  interest,  and  property  therein  to  secure  repayment  to  the  banker:^ 
of  939Z.  then  due  to  them  on  his  banking  account,  and  any  further  sum  not 
exceeding  1200Z.  which  might  thereafter  become  due  to  them  from  him,  with  a 
proviso  for  reconveyance  of  the  premises  if  the  assignor  should  on  a  day  named 
pay  them  back  the  9397.  and  any  further  sum  not  exceeding  12007.  which  might 
be  due,  with  interest.  The  bank  having  given  notice  in  writing  of  this  assign- 
ment  to  the  mortgagor  sued  him  for  984/.  then  due  on  the  assignor's  banking 
account : — 

Held,  by  Pollock,  B.,  that  the  assignment  to  the  bank  by  the  deed  of  1871< 
was  not  an  '*  absolute  assignment  (not  purporting  to  be  by  way  of  charge  only)  '^ 
within  the  Judicature  Act,  1873  (36  &  37  Vict  c.  66),  s.  25,  sub-s.  6,  and  that 
the  action  could  not  be  maintained. 

Demubbbb  to  part  of  the  statement  of  defence  of  the  defendant 
Peter  Harris.  The  material  part  of  the  statement  of  claim  is 
fully  set  out  in  the  judgment.  The  defence  raised  questions  which 
were  discussed  in  argument  but  not  decided,  and  is  therefore 
omitted  here.  The  judgment  being  that  the  statement  of  claim 
was  bad,  it  became  unnecessary  to  decide  the  demurrer  to  the 
defence.    The  other  defendants  did  not  defend. 

March  2.  Wilb,  Q.O.  {AUerson  Foote,  with  him),  for  the 
plaintiffs.  This  is  an  "absolute  assignment  not  purporting  to 
be  by  way  of  charge  only  "  within  s.  25,  sub-s.  6  of  the  Judicature 


TOL.  YL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS. 


627 


Act^  1873.  (1)  That  it  is  by  way  of  mortgage  does  not  prevent  its 
being  absolute,  for  "  absolute  "  in  s.  25  means  that  it  must  not  be 
conditional,  not  that  it  must  not  be  defeasible  on  repayment.  An 
assignment  by  way  of  mortgage  gives  an  absolute  right  to  sue,  and 
though  there  is  here  a  proviso  for  reassignment  of  the  premises 
there  is  none  for  reassignment  of  the  debt.  The  section  says  it 
must  not  be  *^  by  way  of  charge  only/'  but  says  nothing  about 
mortgage.  A  **  charge  '*  designates  only  a  particular  fund,  and  is 
a  mere  appropriation  not  passing  the  property.  '^ Charge"  is 
distinguished  from  equitable  assignment  in  1  Fisher  on  Mortgage, 
^rd  ed.  p.  77,  s.  105, 106. 

Cave,  Q.C.  (DugdcUe,  with  him),  for  the  defendant.  The  section  is 
aimed  at  out  and  out  sales  and  assignments  and  not  at  mortgages, 
upon  which  an  account  must  always  be  taken.  The  assignment 
was  subject  to  the  right  of  the  assignor  to  have  an  account,  and 
the  premises  must  be  reconveyed  when  the  debt  which  must  not 
exceed  1200/.  (less  than  the  sum  secured  by  the  first  mortgage)  was 
paid  off.  The  plaintiffs  might  have  sued  in  the  assignor's  name : 
Hammond  v.  Messenger  (2)  and  the  notes  to  Byall  v.  Bowles  2  Wh. 
&  T.  L.  C.  779. 

WiUsy  Q.C,  in  reply.    Neither  an  equitable  right  of  redemption 

nor  a  liability  to  account  prevents  an  assurance  from  being 

absolute :  1  Fisher  on  Mortgage,  3rd  ed.  p.  3. 

Cur.  adv.  vuU. 


(1)  Sab-s.  6 :  Any  absolute  assign- 
ment, by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way 
of  charge  only),  of  any  debt  or  other 
legal  chose  in  action,  of  which  express 
notice  in  writiug  shall  have  been  given 
to  the  debtor,  trustee,  or  other  person 
from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be  and  be 
deemed  to  have  been  effectual  in  law 
^subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had 
not  passed),  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in 
action  from  the  date  of  such  notice,  and 
all  legal  and  other  remedies  for  the 


same,  and  the  power  to  give  a  good 
discharge  for  the  same,  without  the 
coDcurrence  of  the  assignor :  Provided 
always,  that  if  the  debtor,  trustee,  or 
other  person  liable  in  respect  of  such 
debt  or  chose  in  action,  shall  have  had 
notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or 
conflicting  claims  to  such  debt  or  chose 
in  action,  he  shall  be  entitled,  if  he 
think  fit,  to  call  upon  the  several  per- 
sons making  claim  thereto  to  interplead 
concerning  the  same,  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  High 
Court  of  Justice  uuder  and  in  confor- 
mity with  the  provisions  of  the  Acts 
for  the  relief  of  trustees. 


18S1 
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(2)  9  Sim.  327. 
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National  of  claim  was  bad  it  became  unnecessary  to  give  any  decision  npon 
Pb^^cial  ^j^^  demurrer  to  the  defence,  read  the  following  judgment  :— 
^^^  In  this  case  there  was  a  demurrer  by  the  plaintiffs  to  the 
statement  of  defence  of  the  defendant  Harris,  who  had  pleaded 
separately.  Upon  the  argument  of  this  demurrer,  however,  an 
objection  was  taken  by  counsel  for  Harris  to  the  plaintiffs'  state- 
ment of  claim,  which  it  was  alleged  disclosed  no  legal  cause  of 
action. 

The  facts  as  they  appeared  upon  the  plaintiffs'  statement  of  claim 
are  as  follows :  The  plaintiffs  are  bankers  at  Leeds,  and  Johnson  ' 
Harle,  who  was  one  of  the  defendants  in  this  action,  on  the  14ih  of 
September,  1 878,  deposited  with  them  as  security  for  the  balance 
of  a  banking  account  an  indenture  of  mortgage.  This  mortgage^ 
which  was  dated  the  29th  of  June,  1877,  was  made  between  the 
defendants  John  Hall  and  Peter  Harris,  of  the  first  part,  and  the 
defendant  Johnson  Harle,  of  the  second  part,  and  the  effect  of  it 
was  as  follows : — 

The  defendants  John  Hall  and  Peter  Harris  granted  and 
assigned  to  the  defendant  Johnson  Harle  certain  premises  therein 
described  by  way  of  mortgage,  and  (subject  to  a  prior  mortgage 
therein  recited)  to  secure  the  repayment  to  Johnson  Harle  of 
the  sum  of  1380/.,  with  interest  thereon  at  5  per  cent,  per  annum, 
then  due  and  owing  from  John  Hall  and  Peter  Harris  to  Johnson 
Harle,  they,  John  Hall  and  Peter  Harris,  for  themselves,  their 
heirs,  executors,  and  administrators,  covenanted  with  Johnson 
Harle,  his  executors,  administrators,  and  assigns  that  they,  John 
Hall  and  Peter  Harris,  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  their  or  his  assigns, 
would,  on  the  29th  day  of  December,  1877,  pay  or  cause  to  be 
paid  to  Johnson  Harle,  his  executors,  administrators,  and  assigns, 
the  sum  of  1380/.,  together  with  interest  thereon  at  the  rate 
pientioned  from  the  28th  of  June,  1877,  and  would  further  pay 
interest  at  the  rate  of  5  per  cent  per  annum  upon  so  much  of  the 
principal  sum  of  1380/.  as  should  remain  unpaid  after  the  29th  of 
December,  1877,  until  the  principal  sum  should  be  paid  off  and 
discharged. 

On  the  30th  of  October,  1879,  the  defendant  Johnson  Harle 
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was  indebted  to  the  plaintiffs  in  respect  of  his  banking  account  in       issi 
the  sum  of  939i  9s.  3d.,  and  thereupon,  by  an  indenure  bearing  ""national  ~ 
date  the  30th  of  October  (to  which  the  plaintiffs  by  their  state-  provincial 
ment  of  claim  refer),  Johnson  Earle  assigned  and  transferred  to         «. 

the  plaintiffs  all  the  principal  sum  of  1380Z.  due  and  owing  on  the       

security  of  the  indenture,  mentioned  in  the  second  paragraph  of  ^^*  ^* 
the  statement  of  claim,  and  the  interest  thenceforth  to  become 
due  for  the  same,  and  all  securities  for  the  principal  sum  and 
interesl^  and  all  benefit  and  advantage  thereof,  and  all  right,  title, 
interest,  and  property  of  Johnson  Harle  therein,  to  secure  the 
repayment  to  the  plaintiffs  by  Johnson  Harle  of  the  sum  of 
939/.  9s.  3cZ.,  and  any  further  sum,  not  exceeding  in  the  whole 
1200/.,  which  might  thereafter  become  due  and  owing  from 
Johnson  Harle  to  the  plaintiffs. 

On  the  9th  of  December,  1879,  by  a  further  indenture  of  that 
date  made  between  Johnson  Harle,  of  the  one  part,  and  the 
plaintiffs,  of  the  other  part,  and  indorsed  upon  the  indenture  of 
the  30th  of  October  (to  which  the  plaintiffs  by  their  statement 
of  claim  referred)  it  was  agreed  and  declared  (amongst  other 
things)  that  the  indenture  of  the  30th  of  October  should  con- 
fititute  and  be  a  continuing  security  to  the  plaintiffs,  notwith- 
standing  any  settlement  of  account  or  any  other  matter  or  thing 
whatsoever,  and  should  be  in  addition  to,  and  should  not  operate 
80  as  to  prejudice,  any  other  securities  then  or  thereafter  held  by 
the  plaintiffs  in  respect  of  the  moneys  intended  to  be  secured. 

On  the  31st  of  October,  1879,  express  notice  in  writing  of  the 
assignment  was  given  to  the  defendants  John  Hall  and  Peter 
Harris.  The  statement  of  claim  farther  alleged  that  there  is  now 
due  and  owing  from  the  defendant  Johnson  Harle  to  the  plaintiffs 
in  respect  of  his  current  account  the  sum  of  984/.  19s.  lid. 

Upon  this  state  of  facts  it  was  contended,  on  behalf  of  the 
plaintiffs,  that  the  effect  of  the  deed  of  the  30  th  of  October,  1879, 
was  to  create  an  absolute  assignment  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of  charge  only)  of  a 
debt  to  the  plaintiffs,  within  the  meaning  of  s.  25,  sub-s.  6  of  the 
Judicature  Act,  1873  ;  and  that,  as  express  notice  in  writing  had 
been  given  to  the  defendants  Hall  and  Harris,  it  must  be  deemed 
to  be  effectual  in  law  to  pass  and  transfer  the  legal  right  to  th^ 
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debt  from  the  date  of  such  notice,  and  all  legal  and  other  remedies 
~  for  the  same  within  the  meaning  of  that  sabnaection.  In  the 
coarse  of  the  argument  it  was  agreed  that  I  should  refer  to 
the  assignment  itself,  as  if  it  had  been  set  out  in  full  in  the 
statement  of  claim.  The  contention  on  the  part  of  the  defendants 
was  that  the  assignment  was  not  an  absolute  assignment  within 
the  meaning  of  the  statute,  but  that  it  was  an  assignment  which 
purported  to  be  by  way  of  charge  only  ;  and  it  was  pointed  out 
that  the  debt  assigned  amounted  to  13807.,  whereas  the  debt  due 
from  Harle  to  the  bank  at  the  date  of  the  assignment  was  only 
9397.  98. 3d.,  and  the  further  advance,  which  was  contemplated  and 
which  it  was  agreed  should  be  secured  by  the  assignment,  did  not 
exceed  in  the  whole  1200Z. 

Although  the  terms  used  in  the  subnsection  referred  to  are  not 
new,  the  effect  given  to  such  an  assignment  of  transferring  the 
legal  right  to  a  debt  is  new,  and,  as  far  as  I  can  discover,  this  is 
the  first  time  that  any  Court  has  been  called  upon  to  put  a 
construction  upon  this  provision.  Looking,  howover,  to  the 
language  used  and  to  the  well-known  principles  by  which  the 
Courts  have  been  guided  when  dealing  with  the  assignment  of 
a  security  by  way  of  mortgage,  I  have  come  to  the  conclusion 
that  the  assignment  in  question  is  not  one  that  is  within  the 
scope  of  the  statute.  The  words  employed  are  both  affirmative 
and  negative.  The  assignment  must  be  ^  absolute,"  and  it  must 
not  "purport  to  be  by  way  of  charge,  only."  In  so  far  as 
the  premises  under  mortgage  are  concerned,  the  legal  estate  in 
them  is  no  doubt  conveyed  to  the  plaintiffs  by  language  as  fuU 
and  complete  as  if  the  defendants  had  been  purchasers  out 
and  out ;  but  in  Equity  it  has  long  been  established  that  the 
substance  of  the  transaction  must  be  looked  to,  to  see  what  is  its 
effect,  and  hence  the  mortgage  debt  has  always  been  treated  as 
the  principal  and  the  land  as  the  accessory,  and  it  is  the  assign- 
ment of  a  debt  which  is  dealt  with  by  the  statute. 

One  matter  with  reference  to  the  language  of  the  sub-section 
ought|  perhaps,  to  be  further  mentioned,  namely,  what  is  the 
meaning  of  the  words  ''  purporting  to  be  by  way  of  charge  only  ?'*^ 
Do  they  mean  an  assignment  which  expresses  on  the  face  of  it 
that  it  is  made  ^*  by  way  of  charge  only,"  or  do  they  mean  an 


Ex.  D. 


VOL.  VL     QUEEN'S  BENCH,  C.  P.,  AND  EX.  DIVISIONS.  681 

assignment  which,  coupled  with  all  the  surrounding  circumstances,        I88I 
shews  that  it  is  by  way  of  charge  only  ?    Cases  may  arise  which    National 
will  require  a  careful  consideration  of  this  question.     In  the  ^^bank^' 
present  case,  however,  I  do  not  feel  that  auy  great  difficulty  is         v* 
presented,  because  the  assignment  expressly  declares  that  if  the 
defendant  Harle  shall  pay  to  the  plaintifis  the  sum  of  939Z.  da.  3d^ 
which  it  recites  is  owing  from  him  to  them,  and  any  further  sum 
not  exceeding  the  1200Z.,  with  interest,  which  may  at  any  time 
thereafter  be  due  from  the  defendant  to  the  plaintiffs,  the  plaintiffs 
will  then  reconyey  the  mortgaged  premises  to  the  defendant. 
This  appears  to  me  sufficiently  to  indicate  upon  the  face  of  the 
assignment  that  it  **  purports  to  be  by  way  of  charge  only,"  so  as 
to  bring  it  within  the  exception  and  prevent  it  from  being  an 
absolute  assignment  within  the  meaning  of  the  statute. 

In  the  result,  therefore,  upon  this  demurrer,  there  must  be 
judgment  for  the  defendant,  with  costs.  Leave  to  apply  to  myself 
at  chambers  as  to  amendment  or  entry  of  judgment. 

Jfidgment  for  the  defendant 

Solicitors  for  plaintiffs :  Wilde,  Berger,  Moore,  <t  Wilde,  for 
G.  B.  dt  Q.  H.  Nelson,  Leeds. 

Solicitors  for  defendant :  Torr,  Janeways,  Torr,  dk  Chribble,  for 
A.  Hailstone,  Bradford. 


WALKER  V.  ROOKE.  April  26. 

Practice — Attachment   of  Debts — Qamishee    Order — Partnerskip    Firm —        0~B~D~ 

Order  XLV.,  rule  2.  '        ' 

A  garnishee  order  cannot  be  made  under  Order  XLV.,  rule  2,  attaching  a  debt 
dne  from  a  partnership  firm  described  by  its  partnership  name. 

Ik  this  case  the  plaintiff,  who  had  obtained  judgment^  had 
applied  ex  parte,  at  chambers,  for  garnishee  orders  to  attach 
various  debts  due  to  the  defendant  in  execution.  Amongst  the 
debts  so  sought  to  be  attached  were  certain  debts  alleged  to  be 
due  from  partnership  firms  described  by  their  partnership  names, 
without  statiug  the  names  of  the  partners.  The  master  refused 
to  make  the  order  in  the  case  of  firms  so  described.  On  appeal, 
Bowen,  J.,  affirmed  his  decisioo. 


Q.  B.  D. 
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Walksb  appeal  against  the  decision  of  the  learned  judge,  for  orders  attach^ 
Books.  ^^S  these  debts.  The  practice  has  been  different  in  the  different 
courts  prior  to  the  Judicature  Act.  In  the  CSourt  of  Exchequer 
garnishee  orders  have  been  issued  against  firms  described  by  their 
partnership  names.  It  is  contended  that  there  is  nothing  in 
principle  to  prevent  such  an  order  being  made.  The  partnership 
name  is  a  name  by  which  the  persons  composing  the  partnership 
are  known,  and  an  order  may  be  made  to  bind  those  persons  by 
that  name.  The  object  is  to  attach  the  debts  promptly,  but  it  is 
often  impossible  to  find  out  the  names  of  the  persons  composing  a 
firm  in  the  first  instance. 

[Field,  J.  Upon  whom  are  you  to  serve  the  order,  and  who  is 
to  be  subject  to  attachment  for  non-payment  of  the  debt  ?] 

The  order  may  be  served  as  a  writ  is  served  upon  a  partnersliip. 

[Field,  J.    That  is  expressly  provided  for  by  statute.] 

The  3rd  rule  of  Order  ^LY.  provides  that  service  shall  be  in 
such  manner  as  the  Court  or  judge  shall  direct. 

[Lord  Coleridge,  C.J.  You  have  to  bring  your  case  within 
the  terms  of  the  order.  Bule  2/Of  Order  XLY.  provides  that  all 
debts  in  which  any  other  person  is  indebted  to  the  judgment 
debtor  may  be  attached  by  an  order  upon  such  person.  There 
is  no  provision  for  an  order  upon  a  firm.] 

The  whole  question  seems  to  be  whether  the  '^  person  "  alluded 
to  by  the  section  must  be  described  by  his  tme  Christian  and 
surname.  At  common  law  a  man  might  be  sued  by  any  name 
by  which  he  was  commonly  known. 

[Bowen,  J.  If  you  are  right  there  was  no  necessity  for  all  the 
machinery  given  under  the  Judicature  Act  for  suing  firms.] 

That  was  necessary  because  personal  service  of  the  writ  was 
necessary  by  the  then  existing  law. 

The  Court  (Lord  Coleridge,  C.  J.,  Field  and  Bowen,  J  J.)  refusL-d 

the  application. 

AppKeaiion  refused. 

Solicitors  for  applicant :  8.  M,  dt  J.  B.  Benson. 
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[IN  THE  COUBT  OF  APPEAL.]  1881 


BURNAND  AND  Othebs  v.  RODOCANACHI,  SON,  ahd  COMPANY.  ^""*  '^• 

Marine  Intturance — Vcdued  Policies — War — Destruction  of  Cargo  hy  Enemy —      o  r  n 
Compensation  paid  hy  one  Sovereign  State  to  another — Right  of  Injured 
Forty  to  Money  so  paid — Salvage — Indemnity. 

The  plaintiffs,  underwriters,  granted  to  the  defendants  valued  policies  of  insur- 
ance, including  war  risks,  on  a  cargo  of  a  United  States  merchant  ship.  Such 
cargo  during  the  insured  voyage  was  totally  destroyed  by  the  Alahama^  a  cruiser 
of  the  Confederate  States  then  at  war  with  the  United  States  of  America ;  and 
tbe  plaintiffs  paid  to  the  defendants,  as  and  for  an  actual  total  loss,  the  amounts 
named  in  the  policies,  but  the  real  value  of  the  cargo  exceeded  the  sum  so  paid. 

The  loss  of  this  cargo  formed  one  of  the  items  of  claims  made  by  the  United 
States  against  Great  Britain,  in  respect  of  the  damage  done  by  the  Alabama  and 
other  confederate  oruisers,  which  was  referred  to  arbitration,  and  resulted  in  an 
award  under  which  Great  Britain  paid  the  sum  awarded  for  compensation  to  the 
United  States.  Afterwards  tbe  United  States  passed  an  Act  of  Congress  for  con- 
stituting a  Court  for  the  distribution  of  this  sum  amongst  its  subjects  who  had 
been  injured  and  whose  claims  should  be  allowed  by  that  Court  under  the  pro- 
visions of  such  Act,  by  which  it  was  declared  in  effect  that  no  claim  should  be 
allowed  for  which  the  party  injured  had  received  compensation  from  any  insurer ; 
but  that  if  such  compensation  should  be  not  equal  to  the  loss  actually  suffered, 
allowance  might  be  made  for  the  difference ;  and  that  no  claim  should  be  allowed 
by  or  on  behalf  of  any  insurer,  either  in  his  own  right  or  of  that  of  the  party 
insured. 

The  defendants  claimed  in  such  Court  and  received  a  sum  out  of  such  compen- 
sation money  for  so  much  of  their  loss  as  exceeded  the  sum  insured.  The  plaintiffs, 
having  paid  for  a  total  loss,  sued  the  defendants  for  the  compensation-money 
they  had  so  received : — ' 

Hdd  (Baggallay,  L.  J.,  dissenting),  that  this  money  was  no  part  of  the  salvage, 
but  was  given  to  tbe  defendants  under  the  Act  of  Congress  as  a  pure  gift,  and 
that  therefore  the  plaintiffs  were  not  entitled  to  recover  it. 

Appeax  by  the  defendants  from  the  jadgment  of  Lord  Cole- 
ridge, CJ.y  in  an  action  tried  by  him  without  a  jury.  (1)  The 
following  are  the  material  facts : — 

The  defendants  effected  with  the  plaintiffs,  who  are  underwriters, 
two  yalued  policies  for  7500Z.  each  on  tobacco  valued  in  the 
policies  at  15,000/.,  which  formed  the  cargo  of  the  Lamplighter^  a 
United  States  merchant  ship,  on  a  Toyage  from  New  York  to 
Genoa.    The  insurance  included  war  risks,  and  afterwards,  during 

(1)  5  C.  P.  D.  424. 
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1881        the  ingnred  yoyage,  the  cargo  was  totally  destroyed  by  the  Alabama, 

BusaASD~  &  cruiser  of  the  Confederate  States  of  America^  then  at  war  with 

BoDooAHACHL  *^®  United  States.    The  plaintiffs  accordingly  paid  the  defendants 

15y000Z.,  the  sum  insured  as  for  a  total  loss  of  the  said  cargo. 

Q.  B.  b.     The  actual  yalue  of  the  cargo  exceeded  such  sum  by  6557Z.  7s.  3d. 

The  loss  of  the  cargo  of  the  Lamplighter  formed  one  of  the 
items  of  claim  made  by  the  United  States  against  G-reat  Britain 
in  respect  of  the  damage  done  by  the  Alabama  and  other  Con- 
federate cruisers,  and  which,  pursuant  to  a  treaty  between  the  two 
sovereign  states,  made  at  Washington  in  1871,  was  referred  to 
arbitration,  which  resulted  in  an  award  under  which  Great  Britain 
paid  the  sum  awarded  to  the  United  States  in  satis£Etction  of  such 
claim. 

Afterwards,  namely  in  June,  1874,  the  United  States  passed  an 
Act  of  Congress  for  constituting  a  Court  for  the  distribution  of 
such  sum  amongst  the  subjects  of  the  United  States  who  had  been 
injured  by  the  Confederate  cruisers,  and  whose  claims  should  be 
allowed  by  that  Court  under  the  provisions  of  such  Act,  amongst 
which  was  s.  12,  as  follows : — *^  No  claim  shall  he  admisMle  or 
allowed  by  said  Court  for  any  loss  or  damage  for  or  in  resped  to 
which  the  party  injured,  his  assignees,  or  legal  representcUives  shaM 
have  received  compensation  or  indemnity  from  any  insurance  cont- 
pany,  insurer,  or  otherwise,  but  if  such  compensation  or  indemnity  so 
received  shall  not  have  been  equal  to  the  loss  or  damage  so  actuaUjf 
suffered,  allowance  may  be  made  for  the  difference.  And  in  no 
case  shall  any  claim  be  admitted  or  allowed  for  or  in  respect 
to  unearned  freights,  gross  freights,  prospective  profits,  freight5>, 
gains,  or  advantages,  or  for  wages  of  officers  and  seamen  for  a 
longer  time  than  one  year  next  after  the  breaking  up  of  a  voyage 
by  the  acts  aforesaid :  And  no  claim  shall  be  admissible  or  allowed 
by  the  said  Court  by  or  on  behalf  of  any  insurance  company  t»r 
insurer,  either  in  its  or  his  own  right,  or  as  assignee  or  otherwise  in 
the  right  of  a  person  or  party  insured  as  aforesaid,  unless  such 
claimant  shall  shew,  to  the  satisfaction  of  said  Court,  that  during 
the  late  rebellion  the  sum  of  its  or  his  losses  in  respect  to  its 
or  his  war  risks  exceeded  the  sum  of  its  or  his  premiums  or  other 
gains  upon  or  in  respect  to  such  war  risks ;  and,  in  case  of  any 
such  allowancOi  the  same  shall  not  be  greater  than  such  excess 
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of  loss :  and  no  claim  shall  be  admissible  or  allowed  by  said  Oonrt       issi 
arising  in  favour  of  any  insurance  company  not  lawfully  existing    bubnand 
at  the  time  of  the  loss  under  the  laws  of  some  one  of  the  United  rodooanaohi 
States :  And  no  claim  shall  be  admissible  or  allowed  by  said  Court       — , 
arising  in  favour  of  any  person  not  entitled  at  the  time  of  his  loss     Q.  B.  b. 
to  the  protection  of  the  United  States  in  the  premises,  nor  arising 
in  favour  of  any  person  who  did  not,  at  all  times  during  the  late 
rebellion,  bear  true  allegiance  to  the  United  States." 

The  defendants  claimed  in  the  court  so  constituted,  under  the 
Act  of  Congress,  the  difference  between  the  actual  value  of  the 
said  cargo  of  the  Lamplighter  and  the  sum  so  insured,  and  such 
claim  was  allowed,  but  in  consequence  of  some  heavy  deductions 
for  commission  and  expenses  in  prosecuting  and  establishing  such 
claim,  the  actual  sum  received  by  the  defendants  was  only 
2803Z.  17«.  2d. 

The  plaintiffs  alleged  that  they  had,  by  payment  of  the  total 
loss  under  the  policies,  become  subrogated  to  the  position  of  the 
defendants,  and  were  therefore  entitled  to  the  sum  which  the 
defendants  had  so  received  from  the  United  States  Government. 

Lord  Coleridge,  C.  J.,  gave  judgment  for  the  plaintiffs,  and  from 
this  judgment  the  defendants  appealed. 

Sir  Henry  James,  A.Q.,  and  Oathorne  Hardy,  for  the  defendants. 
The  underwriters,  although  they  paid  as  for  a  total  loss  the  sum 
stated  in  the  policies  as  the  value  of  the  cargo,  are  not  entitled  to 
recover  the  money  which  the  defendants,  the  assured,  afterwards 
received  from  the  American  tribunal.  It  is  not  denied,  as  decided 
in  North  of  England  Insurance  Association  v.  Armstrong  (1),  which 
is  relied  on  by  Lord  Coleridge,  C.J.,  that  as  between  the  under- 
writers and  the  assured  the  value  in  a  valued  policy  is  to  be 
taken  to  be  that  which  is  so  stated,  and  that  therefore  the  under- 
writers, after  they  had  paid  that  amount,  would  be  entitled  to 
anything  subsequently  received  by  the  assured  in  respect  of  the 
subject-matter  of  the  insurance,  which  would  be  in  the  nature  of 
salvage.  But  here  the  money  which  the  defendants  have  received, 
and  which  is  sought  to  be  recovered  in  this  action,  can  in  no  sense ' 
be  said  to  have  been  received  in  respect  of  the  subject-matter  of 

(1)  Law  Bep.  5  Q.  B.  244. 
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BuBNAHD    to  the  defendants  in  respect  of  the  actual  personal  loss  they  had 
BonxuHACHi.  s^^tained  beyond  that  which  was  covered  by  the  insorance.    That 
~7        sum  was  not  impressed  with  any  trusty  and  the  defendants  cannot 
Q.  B.  D.     be  trustees  iu  respect  of  it  for  the  plaintiffs.   Indeed,  as  is  manifest 
from  the  provisions  of  the  Act  of  CongresSi  if  the  defendants  had* 
sued  for  this  money  in  the  American  Court  constituted  under  that 
Act  as  trustees  for  the  underwriters,  the  money  would  not  have 
been  paid,  and  yet  in  eyery  decided  case  in  which  the  under- 
writers have  been  held  entitled  to  the  money  received  by  the 
^  assured,  they  had  a  right  to  use  the  name  of  the  assured  for  the 

purpose  of  recovering  the  money.     The  underwriters  haye  no 
independent  right  to  sue  in  their  own  name,  but  must  use  that 
of  the  assured  to  recover  compensation  in  respect  of  the  things 
assured:  Simpson  y.  Thomson.  (1)     Here  the  Act  of  Congress 
would  have  expressly  prevented  the  plaintiffs  from  receiving  this 
compensation  money,  whether  they  claimed  it  in  their  own  name» 
or  in  the  names  of  the  defendants.     The  cases  of  Bandal  y. 
Cochran  (2)  and  Blaawcpot  v.  Da  Costa  (3),  which  are  relied  on  ii^ 
support  of  the  plaintiffs'  claim,  are  distinguishable  on  the  ground 
that  what  the  assured  there  received  was  compensation  in  the* 
nature  of  salvage,  in  respect  of  vessels  insured  which  had  been 
oaptured  by  the  enemy.    In  the  latter  of  these  cases  the  Lord 
Keeper,  Lord  Northington,  said,  ''The  assured  had  this  right  or 
restitution  vested  in  them  against  the  Spanish  captors,  which  was 
afterwards  prosecuted  by  the  Crown  by  reprisals.    SatisfEtction 
liaving  been  made  in  consequence  of  this  capture,  I  think  the 
'  plaintiffs,"  the  underwriters  who  had  paid  as  for  a  total  loss, ''  are 
entitled  to  the  benefit,  and  that  it  was  received  by  the  executors,*^ 
of  the  assured,  'Mn  trust  for  them."    ''As  to  the  nature  of  the 
salvage,  it  was  so  much  saved  out  of  the  hands  of  the  Spaniards 
by^  means  of  the  interposition  of  the  Crown."    The  opinion  of 
Chief  Justice  Kent  in  Oracie  y.  New  York  Insurance  Co.  (4),  ir 
really  only  to  the  same  effect :  it  supposes  a  case  in  which  Fmnoe 
might  make  compensation  for  a  cargo  which  had  been  insured, 
and  which  the  French  had  captured,  and  states  that  if  such  com- 

(1)  8  App.  Ca«.  279.  (3)  1  Eden,  130. 

(2)  1  Ves.  Sen.  98,  [   (4)  8  John.  N.  Y.  Rep.  237. 
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pensation  should  be  made,  the  Goyemment  of  the  United  States,       I881 
to  whom  it  would  be  payable,  would  become  trustee  for  the  party     BuBNAim 
having  the  equitable  title  to  reimbursement,  and  this  he  states  RoDooi^ACHr 

would  be  the  insurers  if  they  had  paid  the  value  of  the  cargo       

ihey  had  insured.  There  it  would  be  in  the  nature  of  salvage  of  Q.  b.  b. 
the  thing  insured,  and  ther^  moreover,  there  was  not  existing,  as 
there  was  here,  an  impediment  to  the  insurers  claiming  as  such. 
The  money  was  not  paid  by  the  government  of  the  United  States 
by  way  of  restitution  of  the  thing  insured,  but  as  a  free  gift,  or  as 
if  it  were  out  of  a  subscription  made  to  indemnify  those  who  had 
sustained  a  personal  loss  from  the  war,  and  for  which  they  were 
aot  compensated  by  any  insurance. 

BtM,  Q.O.,  and  Cohen,  Q.C.  (Eollams,  with  them),  for  the 
plaintiffs.  The  questions  are,  first,  whether  this  money  was 
paid  to  the  defendants  purely  as  a  bounty  or  not ;  and,  secondly, 
assuming  the  cargo  was  a  matter  to  which  the  underwriters,  after 
payment  as  for  a  total  loss,  would  be  subrogated,  whether  the 
plaintiffs  would  be  precluded  from  recovering  in  this  action  by  the 
Act  of  Congress.  In  the  North  of  England  Insurance  Association  v. 
Armstrong  (1)  the  underwriters  were  held  to  be  subrogated  to  the 
right  of  the  assured,  and  to  be  entitled  to  the  money  recovered  in 
the  Court  of  Admiralty  against  the  owners  of  the  vessel  which  had 
jTun  down  the  vessel  insured,  and  this  has  been  followed  in  Da/trdl 
V.  Tibhitts  (2),  where  on  payment  of  the  loss  the  insurer  was  held 
to  be  eiititled  to  be  put  in  the  place  of  the  assured,  so  that  if  the 
assured  should  receive  compensation  from  any  other  source  for 
the  loss,  the  insurer  is  entitled  to  recover  it  from  the  assured. 
Supposing  the  defendants,  after  they  had  received  this  money  • 
from  the  American  tribunal,  had  sued  the  plaintiffs  on  the 
policies,  would  not  the  amount  the  defendants  had  so  received 
have  been  an  answer  pro  tanto  to  the  action  ?  Lord  Cairns  states 
jn  the  House  of  Lords,  in  Simpson  v.  Ihomson  (3), ''  that  where  one 
person  has  agreed  to  indemnify  another  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all  the  ways  and  means 
Hby  which  the  person  indemnified  might  have  protected  himself 
against  or  reimbursed  himself  for  the  loss."    The  case  of  Stewart 

(1)  Law  Bep,  5  Q.  B.  244.  (2)  5  Q.  B.  D.  560. 

(3)  3  App.  Gas.  284. 
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Bttbbasd  ~  marine  insorance  in  which'^the  subject  insared  is  not  actually  anni* 

BodocILwhi.  t"ated,  the  assured  claiming  as  for  a  total  loss  must  give  up  to  the 

r —        underwriters  all  the  remains  of  the  property  recoyered,  together 

Q.  B.  P.     with  all  benefits  incident  to  it,  or  rather  that  such  property  yests 

in  the  underwriters. 

It  cannot  be  denied  by  the  defendants  that  unless  this  money 
was  given  as  a  pure  act  of  bounty,  and  was  not  given  in  respect 
of  the  subject-matter  of  the  assurance,  the  plaintiffs,  the  under- 
writers, would  be  entitled  to  receive  it.  It  is  given  wholly  in 
respect  of  the  cargo  which  was  lost,  and  is  in  the  nature  of  salvage,, 
just  as  much  as  if  the  cargo  had  never  been  destroyed,  but  had 
been  recaptured  by  the  American  Government  and  restored  to  its 
owners* 

[Bbett,  L.  J.  The  United  States,  where  alone  this  money  can 
be  recovered,  say  by  their  Act  of  Congress  that  they  will  not  give 
it  except  where  the  property  lost  is  uninsured,  and  that  they  will 
not  give  anything  in  respect  of  what  is  insared.] 

It  may  be  granted  that  there  was  no  legal  right  to  this  money, 
which  the  defendants  could  have  enforced  against  the  United 
States  Government,  but  yet  they  had  that  moral  right  when 
money  by  way  of  compensation  had  been  received  from  England, 
under  the  circumstances  in  which  this  was  received,  as  would, 
after  the  defendants  had  so  obtained  it,  make  them,  according 
to  the  authorities,  both  English  and  American,  trustees  to  those 
equitably  entitled  to  it,  namely,  the  underwriters. 

Oathome  Hardy,  replied. 

Bbamwell,  L.J.  I  cannot,  with  the  greatest  respect  for  the 
opinion  of  Lord  Coleridge,  and,  I  am  sorry  also  to  have  to  add, 
for  the  opinion  of  my  Brother  Baggallay,  think  that  this  judgment 
is  right,  and  as  the  matter  is  short  and  without  any  complication^ 
it  is  unnecessary  to  take  time  to  consider  our  judgment  any 
further. 

It  is,  however,  some  gratification  to  me  to  think  that  I  really  do 
not  differ  from  a  word  that  Lord  Coleridge  has  said  in  his  judg* 
ment.    It  seems  to  me  that  the  erroneous  conclusion  he  has  oome 

(1)  2  H.  L.  C.  159. 
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to  has  arisen  from  his  dealing  with  the  case  as  if  there  were  only        I88I 
two  points  in  it,  whereas,  to  my  mind,  there  is  a  third  and  a  most    bubvahd 
important  one.     His  Lordship  says,  "Two  points  arise.     First,  Is  «^    •• 

the  yalae  in  the  policy  which  has  been  paid  absolutely  conclusive,        

in  case  of  actual  total  loss,  between  the  parties  to  the  policy  ?  q.  b.  d. 
and,  Secondly,  Was  the  payment  of  their  money  to  the  defendants  BnonlUdu  lj. 
more  than  a  free  gift :  a  pure  act  of  grace  on  the  part  of  the 
United  States?"  There  is,  it  seems  to  me,  a  third  and  most 
material  point,  yiz.,  this,  supposing  the  payment  was  either  a  free 
gift^  or  something  more— was  it  that  which  could  be  called  a 
portion  of  the  salvage  of  the  thing  insured  ?  Whether  this  point 
was  made  before  Lord  Coleridge  I  do  not  know,  that  does  not 
appear,  but  he  has  not  put  it ;  and  it  seems  to  me  that  it  is  a 
question  upon  which  our  decision  should  turn. 

Now  Lord  Coleridge  dealt  with  the  first  question,  and  says  that 
there  has  been  an  actual  total  loss,  and  that,  subject  to  a  certain 
qualification,  the  valuation  in  the  policy  is  conclusive  between  the 
parties.  He  then  says, ''  Was  there  any  right  or  was  the  awarding 
of  the  money  by  the  United  States  Court  merely  a  free  gift  of  the 
money,  a  mere  act  of  grace  on  the  part  of  the  United  States 
government  ?  If  it  were,  I  am  of  opinion  that  this  action  would 
clearly  be  not  maintainable,  and  at  first  sight  there  is  much  to  be 
said  for  the  contention  that  it  was  a  mere  act  of  grace."  No 
doubt  there  is  much  to  be  said  for  such  contention,  because  the 
American  Government  had  got  the  money,  and  if  they  thought  fit 
they  might  have  said  that  persons  in  the  position  pf  the  plaintifis 
or  the  defendants  should  not  have  a  dollar  or  a  cent  of  it.  There- 
fore, in  one  sense,  it  was  an  act  of  grace  on  their  part.  His 
Lordship  afterwards  thus  continues :  '^  It  is  therefore  no  doubt 
clear  that  the  defendants  could  have  had  no  legal  claim  capable 
of  being  enforced  against  the  United  States  in  their  sovereign 
character.  But  it  seems  to  be  equally  clear,  as  the  result  of  great 
authorities  both  in  England  and  in  America,  that  if  a  country 
puts  a  fond  of  this  sort  in  course  of  distribution  by  regular  process 
amongst  such  of  its  subjects  as  are  morally  entitled  to  share  in  the 
fund,  then  what  their  subjects  so  recover  they  recover  as  a  right, 
not  perhaps  enforceable  by  law,  but  yet  with  such  a  character  of 
moral  equity  about  it  as  makes  them,  in  respect  of  what  they  so 
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BuRNAi^     ^**"    Then  he  says  that  **  this  appears  to  have  been  held  in  prin- 

«•  eiple  by  Lord  Northington,  Lord  Hardwicke,  and  Chancellor  Eenf , 

when  Chief  Justice  of  New  York." 

Q.  B.  D.  Now,  agreeing  with  that  reasoning  in  substance,  I  should  have 
fin^^i^^  thought  that  if  this  sum  of  money  had  been  awarded  to  the 
defendants  because  they  had  their  cargo  taken  by  the  Alabama 
simpliciter,  it  would  have  been  salvage,  and  would  have  been 
within  the  principles  of  the  cases  to  which  Lord  Coleridge  refers^ 
namely,  this,  that  where  a  right — ^not  perhaps  enforceable  in  any 
tribunal  but  still  a  right — is  given  to  the  assured  by  the  Sovereign 
to  receive  certain  money  as  a  compensation  for  the  loss  of  the 
assured's  cargo  or  ship  which  had  been  assured,  if  he  has  been 
paid  as  for  a  total  loss  by  the  insurers,  he  must  hand  over  what 
he  so  gets  to  those  who  are  entitled  to  the  salvage  of  the  thing 
assured.  I  think  those  cases  justify  that  proposition  and  conten- 
tion of  Lord  Coleridge. 

But  his  Lordship,  as  I  say,  has  omitted  the  question  whether 
what  was  given  in  this  case  was  given  as  salvage  ?  Now,  in  my 
opinion,  it  clearly  was  not  given  as  salvage.  The  Act  of  CongresB 
says :  ''  No  claim  shall  be  admissible  or  allowed  by  the  said  Court 
for  any  loss  or  damage  for  or  in  respect  to  which  the  party 
injured,  his  assigns  or  legal  representatives,  shall  have  received 
compensation  or  indemnity  from  any  insurance  company,  insurer, 
or  otherwise."  It  is  not  given  therefore  on  account  of  that,  **  but," 
it  goes  on  to  say, ''  if  such  compensation  or  indemnity  so  received 
shall  not  have  been  equal  to  the  loss  or  damage  so  actually  suf- 
fered, allowance  may  be  made  for  the  difference.''  So  that  what 
the  Act  of  Congress  says  in  effect  is  this,  if  the  party  injured  has 
insured  goods  by  a  valued  policy  and  valued  them  under  their  real 
value,  he  shall  receive  nothing  in  respect  of  what  was  covered  by 
the  policy ;  but  in  respect  of  what  was  uninsured  he  shall  receive 
an  indemnity  for  the  loss  sustained. 

Now  how,  under  those  circumstances,  can  it  be  said  that  what 
the  defendants  received  was  part  of  the  salvage  of  the  thing 
insured?  It  seems  to  me  to  be  impossible  to  say  so.  To  use 
Mr.  Hardy's  argument,  suppose  a  subscription  had  been  got  up, 
or  suppose  a  national  grant  had  been  given  for  the  encouragement 
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of  moderate  values  being  put  on  ships  or  cargoes  in  policies  of       1881 
insnrance,  and  then  when  a  loss  occurred  some  compensation  was     bubnahd 
to  be  made  out  of  it  to  owners  who  had  suffered  ?    How  could  rodoganacht. 
sudh  compensation  be  said  to  be  part  of  the  salvage  ?  ^TTT^ 

Take  another  illustration — if  the  court  constituted  by  Congress  Q.  B.  o. 
be  still  sitting  the  owner  might  still  go  there  and  say,  *^1  am  BnunweiuLj. 
still  a  person  who  has  not  received  an  indemnity  for  my  loss, 
because  an  English  court  of  law  has  ordered  me  to  pay  it  to  the 
underwriters,  therefore  I  ask  the  Court  to  give  me  something 
more."  Furthermore,  in  the  cases  before  Lord  Hardwicke  and 
Lord  Northington,  and  in  the  case  before  Chief  Jnstice  Kent  at 
New  York,  a  proceeding  had  been  pending  by  the  underwriters ; 
but  suppose  proceedings  had  been  taken  by  the  underwriters  in 
the  present  case  to  recover  this  money,  on  the  ground  that  they 
and  not  the  assured  were  the  persons  entitled  to  the  salvage,  and 
that  if  necessary  they  would  make  the  assured  a  defendant. 
Could  such  an  action  have  been  maintained  in  the  United  States? 
If  the  present  plaintiffii  had  gone  before  the  court  constituted  by 
the  Act  of  Congress  and  bad  claimed  as  the  underwriters  upon 
the  policy  to  be  entitled  to  the  salvage,  because  the  caigo  was 
under-insured,  it  is  clear  that  their  claim  would  not  have  been 
maintainable  for  a  moment.  As  to  that  Lord  Coleridge  says : — 
**  It  has  been  said  that  the  Act  of  Congress  prevents  the  plaintiffs 
from  recovering.  Probably  in  the  American  Courts  that  is  so, 
but  the  Act  of  Congress  cannot  affect  the  rights  of  litigants  in 
English  Courts."  Now  that  is  trae,  but  if  his  Lordship  had  had 
his  attention  called  to  what  I  call  the  third  question,  namely,  as 
to  .salvage,  he  might  have  decided  the  other  way.  I  cannot  help 
thinking  that  in  this  case  one  may  fairly  bear  in  mind  the  maxim, 
**  cujus  est  dare,  ejus  est  disponere."  The  United  States  have 
chosen  to  give  a  sum,  not  by  way  of  salvage,  but  by  way  of 
indemnity,  to  the  defendants  who  have  been  injured,  because 
they  were  under-insured ;  therefore  the  defendants  are  entitled 
to  keep  this  money  which  has  been  given  to  them  to  keep,  and 
in  no  sense  to  hand  over.  The  consequence  is  that  the  judgment 
for  the  plaintiffs  must  be  reversed. 

Baggallay,  L.J.    I  have  the  misfortune  to  differ  from  my 
colleagues.     It  appears  to  me  that  the  view  taken  by  Lord 
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1881        Coleridge  on  the  trial,  and  the  reasons  assigned  by  him  for  taking 
BuBNAND     that  view,  are  correct,  and  I  entirely  agree  in  them. 
RoDooANAOHi.     ^^  ^^®  distribution  of  this  money  had  been  a  mere  act  of  grace 
— --       on  the  part  of  the  United  States,  it  is  clear  that  the  plaintiffs 
Q.  B.  D.     would  have  had  no  case  whatever  in  an  English  Court    But  I  am 
Haggai]A7,L.j.  tiDable  to  distinguish  the  circumstances  under  which  this  fund  was 
distributed,  and  the  claim  made  by  the  present  defendants,  from 
what  took  place  in  the  case  of  Banded  v.  Coekran  (1)  which  came 
under  the  consideration  of  Lord  Hardwicke  in  1748,  or  in  the 
case  of  Bhauwpot  v.  De  Costa  (2),  which  came  under  the  con- 
sideration of  Lord  Northington  in  1758.    No  doubt  the  fund  was 
one  which  the  United  States,  in  the  present  case,  and  the  British 
Government  in  the  cases  I  have  referred  to,  could  have  dealt  with 
in  any  way  they  thought  fit ;  but  it  was  thought  proper  in  both 
cases  to  place  that  money  in  such  a  form  as  that  rights  to  it  might 
be  asserted  when  based  on  a  particular  claim.    In  the  cases  in  the 
British  Courts,  it  was  based  on  the  injury  which  merchants  had 
sustained  by  reason  of  seizures  by  vessels  of  the  Spanish  Grovem- 
ment.    The  fund  having  been  placed  at  the  absolute  disposal  of 
the  Sovereign,  was  distributed  in  that  way,  and  it  was  held  that 
the  plaintiffs  in  those  cases  were  entitled  to  recover  the  money 
under  that  distribution. 

Now,  it  is  said  in  the  present  case,  that  what  has  been  recovered 
from  the  United  States  by  the  present  defendants,  is  not  in  the 
nature  of  anything  arising  out  of  the  insurance,  but  money  paid  to 
the  defendants  entirely  in  respect  of  the  difference  between  the 
full  value  of  the  cargo  and  the  amount  for  which  they  had  been 
insured.  But  it  is  to  be  borne  in  mind,  that  the  policies  here 
were  valued  policies,  and  it  appears  that  the  principle  on  which 
the  case  of  the  North  of  England  Insurance  Association  v.  Arm- 
strong (3)  was  decided,  was,  that  the  insurers  who  have  paid  a 
total  loss  are  entitled  to  all  that  is  recovered  in  respect  of  that 
loss. 

It  is  quite  clear  in  this  case,  that  the  claim  which  was  made 
before  the  United  States  Commissioners  by  the.  present  defend- 
ants, was  based  entirely  upon  the  loss  of  the  cargo  of  the  Lamp- 
lighter  by  the  Alabama. 

(1)  1  Ves.  SeiL  98.  (2)  1  Eden,  130. 

(3)  Law  Rep.  5  Q.  6.  244. 
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It  appears  to  me,  therefore,  that  the  action  is  well  founded,  and       issi 
that  the  judgment  of  Lord  Ooleridge  was  right,  and  that  conse-    bubhand 
qiiently,  according  to  my  view,  the  appeal  should  be  dismissed.      ^      ^- 

Bbktt,  L.J.  If  we  had  not  had  ample  opportunity  during  the  q.  *b.  b. 
discussion,  of  thinking  oyer  the  point  in  this  case  which  is  so 
simple  a  one,  I  should  certainly  after  hearing  that  my  Brother 
Baggallay  differed,  have  taken  time  to  consider  it;  but,  as  we 
have  given  to  this  point  all  the  deliberation  that  we  are  likely  to 
giye  to  it,  and  as  we  are  not  likely  to  change  our  minds,  I  will 
state  now  my  opinion. 

This  money  was,  in  the  first  place,  paid  to  the  American  Govern- 
ment by  the  English  Grovernment,  under  a  treaty  by  which  the 
American  Grovernment  did  not  bind  themselves  to  the  English 
Government  as  to  its  disposal,  nor  undertake  that  it  should  be 
given  to  the  persons  whose  property  had  been  taken  by  these 
cruisers.  Therefore,  when  the  money  first  came  into  the  hands 
of  the  American  Government,  they  were  under  no  obligation  of 
any  kind,  whether  enforceable  or  not,  to  give  it  to  the  defendants, 
or  to  any  other  person  in  a  similar  position ;  but  were  at  liberty 
to  make  a  free  gift  of  it  to  anybody  whom  they  chose. 

Now  if,  notwithstanding  this,  they  had  paid  this  money  to  the 
defendants  as  a  portion  of  what  may  be  called  the  salvage,  or 
purely  in  respect  of  the  loss,  it  may  be  that  the  mere  fact  of  their 
not  being  under  any  obligation  to  do  so,  would  not  have  pre- 
vented the  right  of  the  underwriters  to  have  it.  It  may  be,  that 
that  is  the  effect  of  the  cases  before  Lord  Northington  and  Lord 
Hardwicke ;  though  I  doubt  whether  their  decisions  were  on  the 
principle  that  the  money  was  in  the  hands  of  the  English  Govern- 
ment to  give  it  or  not  as  a  pure  gift.  As  I  gather,  the  principle 
of  those  decisions  was  that  the  Government  had  received  the 
money  for  the  assured,  who  having  a  right  which  they  could  not 
enforce,  the  Government  had  undertaken  to  get  the  money  for 
them.  Yet  as  the  assured  never  could  have  recovered  that  money 
from  the  Government,  it  might  be  said  that  the  money  was  in  the 
hands  of  the  Government  to  give  or  not  to  the  assured  as  a  pure 
gift.  Still,  I  do  not  think  that  that  was  the  principle  on  which 
those  cases  was  decided ;  and  if  that  were  so,  unless  I  am  bound 
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1881       bj  them^  I  should  be  unable  to  follow  those  decisions.    Howeyer, 
BuBNAND    if  this  money  had  been  paid  over  as  a  part  of  the  salvage  by  the 
Boix)OANACHi  U^i^^d  States  to  the  defendants,  those  decisions  might  have  been 
—  ^    •  authorities  binding  upon  us. 

Q.B.  D.  It  seems  to  me  that  the  true  principle  on  which  to  decide 
Brett,  L^.  this  case  is,  that  the  money  was  in  the  hands  of  the  American 
Groyernmenty  so  that  they  might  make  a  pure  gift  of  it  as  they 
pleased,  and  that  they  did  not  pay  it  to  the  defendants  in  this 
case  in  respect  of  the  loss  of  the  goods,  or  as  part  of  that  which 
was  salvage,  but  as  a  gift,  because  the  assured  had  not  insured 
the  goods  to  their  full  value.  By  the  Act  of  Congress  the 
Government  of  the  United  States  said  that  they  would  pay  to 
persons  in  the  position  of  the  defendants,  if  they  had  not  been 
insured  at  all,  or  if  they  had  insured  but  had  not  recovered,  and 
could  not  recover,  from  their  insurers ;  or  if  though  insured,  they 
were  not  fully  insured ;  but  then  only,  not  in  respect  of  the  Ios8» 
nor  in  respect  of  what  such  persons  had  insured,  but  in  respect 
of  what  they  bad  not  insured. 

Now,  that  seems  to  me  to  make  the  case  wholly  different  from 
the  cases  decided  in  England.  This  money  could  not  have  been 
recovered  in  England  at  all  by  the  assured.  It  could  only  have 
been  recovered  in  the  United  States,  where  it  must  have  been  sued 
for,  not  in  any  ordinary  court,  but  only  before  the  special  com- 
missioners constituted  under  the  Act  of  Congress.  If  the  de- 
fendants had  stated  to  those  commissioners  that  they  had  been 
insured  and  had  been  paid  the  insurance,  and  were  claiming  the 
money  for  the  underwriters,  or  if  the  underwriters  had  sued  in 
the  names  of  the  assured  and  those  matters  had  been  declared 
to  the  commissioners,  not  a  penny  would  have  been  recovered, 
because  of  the  provisions  of  the  Act  of  Congress ;  whereas  in  the 
English  cases  which  have  been  cited  the  declarations  of  these  facts 
would  have  made  no  difference  at  all,  and  the  money  would  equally 
have  been  recovered. 

The  present  case  seems  therefore,  to  me  much  more  like  the 
case  put  by  Lord  Blackburn  in  the  House  of  Lords  in  Simpson  v. 
Thomson  (I) ;  and  as  the  assured,  if  these  facts  had  been  known, 
never  could  have  recovered,  so  the  underwriters  cannot  get  this 

(1)  3  App.  Gas.  293. 
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money  back  from  them.    It  is  by  the  American  statute  as  a  pure       1881 
gift  from  the  American  Government  that  this  money  is  paid  to    bubnaud 
the  defendants.    It  is  not  paid  by  way  of  salvage,  but  for  another  ^    V'* 

reason  altogether,  namely,  that    the  defendant^    were    under-        

insured.  q.  b.  b. 

I  think,  therefore,  that  this  case  is  distinguishable  from  those     Bre^jZi. 
Eoglish  decisions ;  and  that  the  plaintiffs,  the  underwriters,  are 
not  entitled  to  this  money,  and  that  the  judgment  for  them  should 
be  reversed. 

Judgment  reversed. 

Solicitors  for  plaintifik :  Waltons,  Bubb,  &  Wodton. 
Solicitors  for  defendants :  Markbif,  Stewart,  &  Co. 


[IN  THE  COURT  OP  APPEAL.]  March  11. 


DANPORD  V.  MoANULTY.  ^E^.^^ 

Fractice — Pleading — Action  for  Becovery  of  Land — Drfence  that  Defendant  is 
in  possession  of  Land — Omission  to  deny  Plaintiffs  Title — Ptdes  of  Court ^ 
1875,  Order  XIX.,  rule  15. 

In  an  action  for  the  recoTery  of  land  a  defence  aimply  alleging  that  the  defendant 
is  in  possession  thereof,  operates  as  a  denial  of  the  plaintiffs  title  and  requires  him 
to  proTe  the  truth  of  the  allegations  in  the  claim. 

AcnoK  for  the  recovery  of  land. 

The  plaintiff  deduced  his  title  to  the  land  in  dispute  under  a 
\?ill  containing  numerous  limitations,  and  made  many  years  before 
action.  The  claim  alleged  that  the  preceding  estates  created  by 
the  limitations  had  failed  or  been  exhausted,  and  that  he  was  now 
entitled  to  the  land.  The  defendant  pleaded  simply  that  he  was 
in  possession  of  the  land.  At  the  trial  before  Stephen,  J.,  the 
counsel  for  the  plaintiff  took  the  objection,  that  as  no  denial  of 
the  allegations  in  the  claim  was  contained  in  the  defence,  the  truth 
of  these  allegations  was  admitted  and  the  plaintiff  thereby  relieved 
from  proving  them,  the  defendant  being  entitled  to  a  judgment 
only  on  proving  some  title  giving  him  a  right  to  possession 
notwithstanding  the  admitted  title  of  the  plaintiff.    The  learned 
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judge  took  this  view,  and  no  satisfactory  defence  being  offered  by 
the  defendant,  judgment  was  giyen  for  the  plaintiff  for  the  recoyery 
of  the  land. 

The  defendant  appealed. 

• 

'  March  7,  8.  Melhr,  Q.C.  {J.  8.  Duffdale,  with  him),  for  the 
defendant.  The  statement  of  defence,  that  the  defendant  is  in 
possession,  is  sufficient  to  put  the  plaintiff  to  prove  his  claim  to 
recover  the  land  without  any  specific  denial  by  the  defendant  of 
any  of  the  allegations  in  the  plaintiff's  statement  of  claim.  The 
learned  judge  at  the  trial  wrongly  construed  Order  XIX.,  r.  15  (1), 
and  notwithstanding  the  words  of  that  rule,  which  expressly  say 
that  **  it  shall  be  sufficient  to  state  by  way  of  defence  that  he  is 
so  in  possession,"  gave  judgment  for  the  plaintiff. 

[Baggallat,  L.J.  Does  that  rule  mean  any  more  than  that, 
except  where  the  defendant  relies  on  some  equitable  rights  he  is 
not  bound  to  state  his  title  ?] 

Yes,  it  means  that  such  a  defence  shews  that  the  defendant  is 
lawfully  in  possession,  and  it  therefore  puts  the  plaintiff  to  the 
proof  of  every  allegation  in  his  statement  of  claim  which  is  material 
to  give  him  a  right  to  recover  the  land. 

?  A.  Charles,  Q.C.  (W.  Qraham,  with  him),  for  the  plaintiff.  The 
rules  of  pleading  introduced  by  the  Supreme  Court  of  Judicatare 
Acts,  1873, 1875,  require  each  party  to  an  action  to  disclose  bis 
ease  :  Bales  of  Court,  1875,  Order  XIX.,  rules  4, 17  (2) ;  and  as 


(1)  Rules  of  Court,  1875,  Order  XIX., 
rule  15 :  '*  No  defendant  in  an  action 
for  the  recovery  of  land  who  is  in  pos- 
session by  himself  or  his  tenant  need 
plead  his  title,  unless  his  defence  de- 
pends on  an  equitable  estate  or  right, 
or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  as- 
serted by  the  plaintiff.  But,  except 
in  the  cases  hereinbefore  mentioned,  it 
shall  be  sufficient  to  state  by  way  of 
defence  that  he  is  so  in  possession.  And 
he  may,  nevertheless,  rely  upon  any 
ground  of  defence  which  he  can  prove, 
except  as  hereinbefore  mentioned." 


(2)  Rules  of  Court,  1875,  Order  XIX., 
rule  4 :  **  Every  pleading  shall  contain 
as  concisely  aa  may  be  a  statement  of 
the  material  facts  on  which  the  party 
pleading  relies." 

Rule  17 :  ''  Every  allegation  of  fact 
in  any  pleading  in  an  action,  not  being 
a  petition  or  summons,  if  not  denied 
specifically  or  by  necessary  implica- 
tion, or  stated  to  be  not  admitted  in 
the  pleading  of  the  opposite  party,  shall 
be  taken  to  be  admitted,  except  as 
against  an  infant,  lunatic,^  or  peraon  of 
unsound  mind,  not  so  found  ij  inqoi- 
sition." 
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the  defendant  has  failed  to  give  notice  that  he  disputes  the  I88I 

plaintiff's  title,  he  must  be  taken  to  have  admitted  it.  Dahfobd 

JlfeWor,  Q.a,  in  reply.                                         r.        .        u  McA^ty. 

Cur,  adv.  vuU,  


Mar.  11.    The  following  judgments  were  delivered : — 

Bramwell,  L.J.  This  case  is  somewhat  curious.  Stephen,  J., 
construed  the  rule  in  favour  of  the  plaintiff ;  and  I  confess  that 
if  I  had  been  in  his  situation  I  should  have  done  the  same,  and  1 
own  that  I  think  that  construction  reasonable.  I  wish  to  say  why 
I  consider  the  construction  reasonable.  A  man  in  possession  of 
land  has  a  right  to  call  upon  a  plaintiff  in  ejectment  to  prove  his 
title ;  if  the  plaintiff  does  prove  a  primfi  facie  title,  then  the  man 
in  possession  must  prove  his.  The  rule  is  the  same  in  respect  of 
chattels ;  an  action  is  brought  to  recover  a  chattel,  the  plaintiff 
must  shew  a  title  to  the  chattel  before  ^he  can  call  upon  the 
defendant  to  prove  his  title.  If,  however,  the  person  in  possession 
of  either  the  land  or  the  chattel  does  not  deny  by  his  pleading  the 
title  of  his  adversary,  it  seems  to  be  just  that  in  order  to  succeed 
he  should  be  compelled  to  show  a  title  existing  in  himself.  But, 
whatever  my  own  view  may  be,  I  am  informed  by  Brett,  L. J.,  who 
is  one  of  the  framers  of  the  rule,  and  by  all  the  other  judges  whom 
we  have  consulted,  that  the  contention  for  the  defendant  is  right 
and  that  the  rule  ought  to  be  construed  in  his  favour.  Under 
these  circumstances  we  must  hold  that  Stephen,  J.,  was  wrong  to 
give  judgment  for  the  plaintiff;  consequently  there  must  be  a 
new  trial,  and  this  appeal  must  be  allowed. 

Baggallat,  L.J.  I  do  not  dissent  from  the  course  which  it  is 
proposed  to  adopt.  If  I  were  to  form  my  own  opinion  upon  the 
construction  of  the  rules,  which  appear  to  bear  upon  this  point, 
namely  Order  XIX.,  rules  15, 17, 1  should  have  thought  that  the 
view  taken  by  Stephen,  J.,  was  right.  It  appears,  however,  that 
those  who  framed  the  rule  are  of  a  different  opinion ;  therefore, 
for  the  reason  given  by  Bramwell,  L.J.,  I  think  that  the  order 
proposed  is  proper  to  be  made. 

Bbett,  L.J.  As  the  other  Lords  Justices  have  ultimately 
concurred  in  the  view  which  I  take,  it  is  perhaps  unnecessary  for 


(0.  A.) 
Ex.  D. 
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1881        me  to  state  the  reasons  why  I  think  it  correct :  bat^  in  jostice  to 

~dL^^  those  who  framed  the  rule,  I  may  say  that  ia  my  opiaion  very 

McAnvlty    ^^^S  reasons  may  be  given  for  holding  that  rule  15  clearly 

- —        expresses  the  view  that  the  mere  assertion  by  the  defendant  of  his 

Ex.  b.      possession  is  sufficient  to  put  a  plaintiff  in  ejectment  upon  proof 

of  his  case. 

Appeal  aJlowed. 

Solicitors  for  plaintiff:  Bemnaht,  Penleyy  dk  OrtMe^for  W.  E^ 
Bichardaan,  Birmingham. 

jSolicitors  for  defendant:  8.  W.  Johnson  dk  Son^for  Bohinsan  & 
Watts,  Dudley. 


April  la  [IN  THE  COUET  OF  APPEAL.] 

Q.^B^D.        the  INMAN  steamship  company,  limited  v.  BISCHOFF  akd 

Othsbs. 

Insurance  (Mariney^Folicy — Freight — Lass  by  Ferils  (jf  the  Seas, 

The  plaiDtififs  were  the  owners  of  a  steamship  named  the  P.,  which  was  char- 
tered to  the  Commissioners  of  the  Admiralty  for  transport  service  for  three  months 
certain  at  an  agreed  freight,  which  was  not  to  he  payahle  in  the  event  of  the 
steamship  hecoming  misea worthy  or  unfit  to  perform  the  service  for  which  she  was 
chartered.  One  month's  freight  was  to  he  paid  to  the  plaintiffs  in  advance.  The 
plaintiffs  effected  with  the  defendants  a  policy  of  insurance  in  the  ordinary  form 
upon  freight. 

The  P.  sailed  under  the  charter  to  the  Admiralty  with  troops  for  South  Africa, 
and  Boon  after  the  expiration  of  the  first  month  of  the  period  for  which  she  was 
chartered  she  struck  on  a  rock,  and  was  so  damaged  as  to  hecome  unseaworthy 
and  unfit  to  perform  the  service  for  which  she  had  heen  chartered.  She  was 
thereupon  discharged  from  the  service  of  the  Admiralty : — 

Seldf  that  the  plaintiiTs  could  not  recover  from  the  defendants  the  residue 
of  the  freight,  whic^  the  P.  would  have  earned  during  the  time  covered  hy  the 
policy. 

AOTION  upon  a  policy  of  marine  insurance  upon  freight. 

The  plaintiffs  were  the  owners  of  a  steamship  named  the  Cily  of 
Paris. 

By  a  charterparty  dated  the  20th  of  February,  1879,  and  made 
between  the  Commissioners  of  the  Admiralty  of  the  one  part,  and 
C.  T.  Ellis  (on  behalf  of  the  plaintiffs)  of  the  other  part,  it  was 
witnessed  that  the  commissioners  bad  hired  and  taken  to  freight 
the  OUy  of  Paris  *'  for  seryice  and  employment  as  a  transport 
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on  monthly  hire  for  the  space  of  three  calendar  months  certain^  1881 
and  thenceforward  until  the  commissioners  for  executing  the  office  ikmIn 
«f  Lord  High  Admiral  aforesaid  for  the  time  being  shall  cause  STEAnraipCk). 
notice  to  be  given  to  the  said  second-named  party,  his  executors  or  Bischoff. 
ftdmioistrators,  or  to  the  master  or  other  person  baying  charge  of  (O.  A.) 
the  said  ship,  that  she  is  discharged  from  her  Majesty's  service,  ^  '  ' 
such  notice  to  be  given  when  the  ship  is  in  port  in  the  United 
Kingdom.  And  the  said  second-named  party  doth  covenant  and 
agree  with  the  said  commissioners  in  manner  following,  that  is  to . 
say,  that  the  said  ship  shall  at  all  times  during  the  continuance  of 
this  charter  be  strong,  firm,  tight,  staunch,  and  substantial,  both 
above  water  and  beneath,  and  in  every  respect  seaworthy  and 
properly  manned,  fitted,  stored,  furnished,  equipped,  and  found  at 
the  proper  cost  and  charge  of  the  said  owners  •  •  •  .  In  considera- 
tion of  which  covenants  and  conditions  it  is  agreed  by  the  said 
commissioners  for  and  on  behalf  of  her  Majesty  in  manner 
following,  that  is  to  say,  that  the  said  second-named  party  shall 
be  allowed  for  the  hire  and  freight  of  the  said  ship  at  the  rate  of 
25s.  per  ton  per  calendar  month  •  •  .  •  during  such  time  as  the 
said  ship  shall  be  continued  in  her  Majesty's  employ,  and  shall 
duly  and  efficiently  perform  the  service  for  which  she  is  hereby 
engaged  :  that  the  said  second-named  party  shall,  on  signing  and 
sealing  hereof,  be  entitled  to  receive  a  bill  made  out  and  regis- 
tered according  to  the  usage  of  the  navy  for  one  calendar  month's 
freight  upon  account  and  in  part  payment  according  to  the  rate 
and  tonnage  aforesaid,  provided  it  be  certified  by  the  inspecting 
officer  that  the  said  ship  is  ready  to  proceed  on  her  Majesty's 
service.  And  after  the  said  ship  shall  have  been  in  the  service 
two  calendar  months  from  the  commencement  of  the  said  service 
and  the  said  second  party  shall  have  produced  to  the  said  commis- 
sioners a  certificate  in  the  required  form,  the  said  second-named 
party  shall  be  entitled  to  receive  a  further  bill  for  a  moiety  of  one 
month's  freight  upon  account  in  manner  aforesaid ;  and  after  the 
said  ship  shall  have  been  in  the  said  service  three  calendar  months, 
and  the  said  second-named  party  shall  have  produced  to  the  said 
commissioners  such  certificate  as  aforesaid,  the  said  second-named 
party  Qhall  be  entitled  to  be  paid  a  further  bill  for  another  moiety 
of  one  month's  freight  upon  account,  and  each  month  after  during 
Vol.  VI.  2  Y  2 


Q.aD. 
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1881  the  ship's  contmuance  in  the  said  serrice^  if  sncb  certificate  as 
imuH  aforesaid  shall  haye  been  prodnced,  the  said  second-named  party 
SteamshipOo.  gjj^ii  j^  entitled  to  receive  a  further  bill  for  one  month's  freight 
BiscHOFF.  on  account,  and  shall  be  paid  the  balance  of  freight  on  the  passing 
(G^AO  in  the  office  of  the  requisite  accounts  and  documents  after  the 
discharge  of  the  said  ship,  all  which  aforesaid  payments  shall  be 
made  in  England  by  bills  payable  in  three  days  from  and  after 
the  respectiye  dates  thereof  by  her  Majesty's  Paymaster-GreneraL 
Provided  always,  and  it  is  hereby  agreed  and  declared,  that  if  at 
any  time  or  times  hereafter  it  shall  be  made  to  appear  to  the  said 
commissioners  that  any  delay  has  been  caused  or  has  accrued  by 
breach  of  orders  or  neglect  of  duty,  or  that  the  said  ship  became 
incapable  from  any  defect^  deficiency,  breach  of  orders,  or  from 
any  cause  whatsoever,  to  perform  efficiently  the  service  contracted 
for,  then  and  in  every  such  case  it  shall  and  may  be  lawful  to  and 
for  the  said  commissioners  to  retain  in  arrear  the  pay  of  the  ship 
for  two  months  *  .  .  •  and  to  put  the  said  ship  out  of  pay,  or  to 
make  such  abatement  by  way  of  mulct  out  of  the  hire  or  freight 
of  the  said  ship  as  they  shall  adjudge  fit  and  reasonable  .... 
Enters  into  pay  the  18th  day  of  February,  1879."  On  the  22Dd 
of  February,  the  plaintifis,  through  their  brokers,  efieoted  with  the 
defendants  (who  were  underwriters)  a  policy  in  the  ordinary  form 
on  *'  freight  outstanding,"  and  the  insurance  was  to  last  *'  at  and 
from  and  for  and  during  the  space  of  three  calendar  months, 
commencing  the  risk  on  the  '20th  day  of  February,  1879,  and 
ending  on  the  19th  day  of  May,  1879,  both  days  inclusive."  The 
defendants  were  aware  that  the  OUy  of  Paris  was  under  charter  to 
the  Government,  but  they  did  not  in  fact  know  the  terms  of  it. 

The  City  of  Paris  took  on  board  troops,  and  in  the  month 
of  February,  1879,  sailed  for  South  Africa ;  but  on  reaching  the 
Cape  of  Good  Hope,  on  the  21st  of  March,  she  struck  upon  a  rock 
and  received  such  injuries  as  to  render  her  unseaworthy  and  unfit 
to  carry  troops.  She  was  put  out  of  pay,  and  upon  the  17th  of 
April,  1879,  whilst  still  at  the  Cape,  she  was  discharged  from  her 
Majesty's  service  by  the  senior  naval  officer  at  the  Cape  of  Gh>od 
Hope.  After  some  delay  her  repairs  were  proceeded  with,  and  she 
received  a  certificate  of  efficiency  upon  -the  14th  of  May.  The 
plaintifis  alleged  that  during  the  time  covered  by  the  policy 
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through  the  perils  insured  against  a  loss  accrued  to  the  plaintifib       issi 
of  the  freight  covered  by  the  said  policy,  which  wonld  have  been       Sman 
earned  between  the  21st  of  March  and  the  19th  of  May,  1879.       StbamshipCo. 
At  the  trial,  Brett^  L.J.»  gave  judgment  for  the  plaintiffs.  Bibchoff. 

The  defendants  appealed.  (0.  A.) 

Q.  B.  D. 

March  17;  April  4.  0.  BtmeU,  Q.C^  and  A.  Cohen,  Q.a 
(J.  0.  Bame$,  with  them),  for  the  defendants,  in  support  of  the 
appeal. 

ChtUy,  Q.O.,  and  D.  French,  for  the  plaintiffs. 

The  arguments  are  su£Bciently  stated  in  the  judgment  hereafter 
set  forth. 

The  following  cases  were  cited : — 

As  to  the  constroction  of  the  policy  of  insurance :  Jaekean  v. 
Union  Marine  Imuranee  Co.  (1);  AUison  v.  Briricl  Marine 
Imuranee  Co.  (2) ;  Rankin  v.  Potter  (3) ;  Bifley  y.  Soaife  (4) ; 
Hwvdoch  y.  Oeddee  (5);  Taylor  y.  Dunbar  (6);  Earrotoer  r. 
Hidehinson  (7) ;  Boies  y.  EewiU.  (8) 

As  to  how  far  the  charterparty  could  be  looked  at  in  construing 
the  policy  of  insurance :  Haihead  y.  Tov/ng.  (9) 

Owr.  adv.  vuU. 

April  13.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J., 
Bramwell  and  Baggallay,  L.JJ.)  was  delivered  by 

Bbahwell,  L.J.  The  first  question  argued  in  this  case  turned 
on  the  clause  in  the  charterparty,  that  **  if  at  any  time  it  shall 
be  made  to  appear  to  the  commissioners  that  the  ship  became 
incapable,  from  any  defect  or  cause  whatsoever,  to  perform  effi- 
ciently the  service  contracted  for,  then  it  shall  be  lawfal  for  the 
commissioners  to  retain  in  arrear  the  pay  of  the  ship  for  two 
months,  and  to  put  the  ship  out  of  pay."  The  ship  having  become 
disabled  by  perils  of  the  seas,  and  requiring  repairs,  the  doing  of 
which  would  last  a  considerable  time,  the  commissioners,  acting 

(1)  Law  Bep.  10  G.  P.  126.  (6)  10  East  665. 

(2)  1  App.  Gas.  209.  (6)  Law  Rep.  4  0.  P.  206. 

(3)  Law  Rep.  6  H.  L.  83.  (7)  Law  Rep.  4  Q.  B.  523. 

(4)  6  B.  &  C.  167.  (8)  Law  Rep.  2  Q.  B.  595. 

(9)  6  E.  a?  B.  312. 

2  Y  2  2 
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1S81  under  this  claogey  did  put  the  ship  out  of  pay,  and  so  the  plaintiffs 
iKMAK  said  the  freight  was  lost,  and  lost  by  perils  of  the  seas.  The 
STEAMOTipCa  j^feujimtg  answered  that  either  the  commissioners  had  no  power 
BifiCHOFF.  t^  Jq  ^)^^i  ^Ij^y  jy^  jujj^  if  not,  the  freight  was  not  lost ;  or  that 
jCC^A.)  they  had,  and  if  so,  the  freight  was  not  lost  through  perils  of 
the  seas,  but  through  the  peculiar  powers  given  to  the  charterers. 
This  argument  supposes  that  the  charterparty  may  be  read  as 
though  set  out  in  the  policy.  No  doubt  it  not  only  may,  bat  must, 
be  looked  at^  and,  for  the  purposes  of  this  question  at  least,  may  be 
read  as  though  set  out  in  the  policy.  But  what  then?  The  question 
still  arises,  Was  the  loss  of  the  freight  a  loss  by  perils  of  the  seas  ? 
We  are  of  opinion  it  was  not  We  are  of  opinion  that  but  for  the 
particular  clauses  in  this  charterparty,  freight  would  have  con- 
tinued to  be  earned,  notwithstanding  perils  of  the  seas.  It  must 
be  carefully  borne  in  mind  that  the  hiring  was  not  for  three 
months  merely,  but  was  for  an  indefinite  time,  viz.,  till  notice 
should  be  given  by  the  commissioners  when  the  ship  should  be  in 
a  port  in  the  United  Kingdom,  with  a  provision  that  the  minimum 
term  of  hiring  should  be  three  months.  Now  it  is  clear  then,  on 
reason  and  authority,  that  but  for  the  clause  enabling  (if  it  does 
enable)  the  commissioners  to  put  the  ship  out  of  pay,  she  would 
have  continued  on  it  till  she  returned  to  the  United  Kingdom  and 
was  discharged,  including  the  time  necessary  for  repairs.  That 
this  is  so,  is  strengthened  by  the  consideration  of  the  provision  in 
the  charterparty,  that  the  ship  shall  at  all  times  during  the  con- 
tinuance of  the  charterparty,  be  strong,  firm,  tight,  staunch,  and 
in  every  respect  seaworthy.  For  that  involves  repairs  necessary 
being  done  to  the  ship  during  the  time  included  in  the  charter- 
party.  But  for  the  clause  in  question,  therefore,  the  time  in  the 
charterparty  would  have  run  during  the  time  of  those  repairs^  and 
till  the  ship  was  discharged  in  a  port  in  the  United  Kingdom. 
The  perils  of  the  seas,  therefore,  have  not  caused  the  loss  of 
freight.  They  are  causa  sine  qua  non,  but  not  causa  causans,  not 
the  proximate  cause  of  the  loss.  Suppose  there  had  been  a  clause 
that  the  ship  might  be  put  out  of  pay  if  she  stranded,  and  she 
had  stranded,  not  been  injured,  but  put  out  of  pay.  That  would 
have  been  a  loss  in  one  sense  by  perils  of  the  seas,  no  less  than 
this,  but  clearly  not  covered  by  the  policy. 
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Mr.  Frenob,  however,  took  another  point    He  said,  and  appa-        ibSi 
rently  correctly,  that  the  charter  freight  accrued  de  die  in  diem, "     inmax 
but  only  while  the  ship  ''duly  and  eflSciently  performed  the ®^'^"*"^^^- 
aery  ice;'*  that  perils  of  the  seas  had  preyented  such  due  and    Biscuoff. 
e£Scient  performance,  and  so  the  freight  was  lost  by  such  perils,      (o.  a.) 
We  are  of  a  different  opinion.    There  is  no  exception  of  perils  of     ^  ^'  ^' 
the  seas  in  the  charterparty  to  excuse  the  shipowner;  but  the 
clauses,  which  say  when  he  shall  be  liable,  by  implication  exclude 
a  liability  caused  by  perils  of  the  seas.    Those  words,  **  duly  and 
efficiently  perform,  &c.,"  do  not  constitute  a  condition  precedent. 
That  is  manifest  from  this,  that  if  they  did,  then,  though  the 
service  was  rendered,  but  not  duly  and  efficiently,  the  plaintifib 
would  not  be  entitled  to  any  payment.    For  example,  if  through 
mismanagement,  or  even  misfortune,  five  weeks  were  consumed  in 
doing  what  could  be  done  in  four,  no  payment  would  be  due. 
This  cannot  be.    The  remedy  in  such  case  is  by  cross  action  or 
putting  the  ship  out  of  pay,  the  power  to  do  which  makes  the 
construction  contended  for  the  less  needful  and  probable.  Further, 
the  payment  is  to  be  monthly,  and  the  second  payment  is  to  be 
after  the  ship  has  been  two  months  in  the  service  from  the  com- 
mencement of  the  service,  and  is  to  be  a  moiety  of  one  month's 
freight.    This  is  inconsistent  with  the  contention  of  Mr.  French. 
It  may  be  asked.  What  is  the  meaning  of  the  words  ?    The  best 
answer  we  can  give,  is  to  say  about  the  same  as  the  meaning  in  a 
lease  of  the  words  that  **  the  lessee  well  and  truly  paying  rent 
and  performing  covenants  may  quietly  enjoy,**  &c.    We  think, 
then,  that  the  plaintifib  fail  on  this  ground  also,  and  that  the 
judgment  must  be  reversed. 

This  renders  it  unnecessary  to  consider  other  questions ;  but 
we  may  add,  we  are  quite  of  opinion  that  this  policy  includes 
such  a  freight  as  that  in  the  charter,  viz.,  a  time  freight. 

Judgment  reverted. 

Solicitors  for  plaintiffs :  Qregory^  Bouwliffet,  A  Bawle,  far 
&  Dtcldneonf  Liverpool. 

Solicitors  for  defendants :  Waltone,  Bubb,  d  Walton. 
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1881  OVERSEERS  OP  WOOLWICH  v.  ROBERTSON. 

^P^^'      Burial^Dead  Bodie$  cast  an  Shore  from  Bear— Tidal  Bivw^LiabaHy  of 
Q,  R  D.  ParwA— 48  Qeo,  3,  c.  75. 

By  48  Greo.  3,  c.  75,  s.  1,  the  overseers  of  parishes  throughout  England  in 
which  any  dead  human  hodies  shall  he  found  thrown  in  or  cast  on  shore  from  the 
sea,  hy  wreck  or  otherwise,  are  required  to  cause  such  hodies  to  he  hurled,  and  hy 
s.  5,  the  oYerseers  are  to  he  rdmhursed  such  expenses  hy  the  county  treasurer. 

A  Bteam-ship  was  sunk  by  collision  in  the  river  Thames,  near  Wodwicfa,  at  a 
place  below  low  water  mark,  and  a  number  of  persons  on  board  were  drowned* 
Some  of  the  bodies  were  found  ashore  within  the  boundaries  of  Woolwich  in 
Kent,  and  were  buried  by  the  overseers.  The  river  Thames,  at  Woolwich  and  at 
the  places  where  the  bodies  were  found  ashore,  is  a  navigable  tidal  river  where 
great  ships  go  x-^ 

Mdd,  that  the  county  treasurer  could  not  be  made  liable  for  the  expenses 
incurred  hy  the  overseers,  for  the  bodies  were  not  cast  on  shore  "  from  the  sea" 
within  the  meaning  of  the  Act. 

Upon  appeal  against  a  refusal  of  the  respondent,  a  jnstioe  for 
Kent,  to  make  an  order  on  the  treasurer  of  the  ooonty  for  the 
repayment  to  the  iq>pellants  of  certain  costs  and  expenses  alleged 
to  hard  been  incurred  by  them  nnder  48  Geo.  3,  c.  75,  the  semons 
disnussed  the  appeal  sabject  to  the  following  case; 

1.  On  the  3rd  of  September,  1878,  a  collision  occurred  in  the 
river  Thames  near  Woolwich,  between  the  steam-ship  Prineea 
AJiee,  whereby  the  Prineesa  Alice  was  sunk  and  became  a  wreck, 
and  more  than  600  'persons,  being  the  passeagers  by,  and  crew  o( 
the  Tcssel,  lost  their  lives  by  drowning.  The  place  where  the 
vessel  was  sunk  was  about  the  middle  of  the  river,  below  low 
water  mark.  The  shores  on  either  side  of  the  river  at  the  spot 
where  the  vessel  sunk  are  respectively  parts  of  the  parishes  of 
Woolwich  and  Plumstead,  in  the  county  of  Kent* 

2.  A  few  of  the  bodies  of  the  persons  so  dro¥med,  were  found 
ashore  below  Woolwich,  on  the  Essex  bank  of  the  river  Thames, 
but  no  charge  has  been  made  by  the  appellants  in  respect  of  these 
bodies.  A  few  more  of  the  bodies  were  found  ashore  on  the  Kent 
banks  of  the  river  Thames  within  the  boundaries  of  the  parishes 
of  Woolwich,  Plumstead,  and  Erith,  one  of  which  bodies  at  least 
was  found  ashore  within  the  boundaries  of  the  parish  of  Woolwich. 
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The  remaioijig  number  of  the  bodies  of  the  persons  drowned  were       issi 
fonnd  floating  on  the  water  or  sunk  in  the  wrecked  yessel.  o^bseebTof 

3*  The  bodies  mentioned  in  paragraph  2  (except  such]  as  were    ^^^^olwicb 
pretiously  claimed  and  removed  by  relatives)  were  from  time  to   Bobkbtson. 
time^  receiyed  and  collected  in  a  steamer  or  boats,  and  were  after-     Q.^rb. 
wards  by  direction  of  the  county  coroner  for  the  district^  with  the 
consent  of  the  dockyard  authorities,  landed  at  the  dockyard  pier 
or  stepef,  in  the  parish  of  Woolwich,  and  then  removed  to  a 
temporary  dead  house  in  the  dockyard  and  parish. 

4.  Between  400  and  500  of  the  bodies  were  afterwards  claimed 
by  relatives  or  friends,  and  .buried  by  them  at  their  expense,  but 
120  of  such  bodies  were  buried  by  the  churchwardens  and  over- 
seers of  Woolwich. 

5.  The  overseers  of  Woolwich  allege  that  they  have  expended 
the  following  sums : — 

(a.)  £270  in  the  burial  of  the  120  bodies.  The  expenses  of 
burial  exceeded  those  allowed  in  the  parish  of  Woolwich  for  the 
burial  of  persons  at  the  expense  of  the  parish,  as  a  su£Scient 
number  of  co£Sns  could  not  be  procured  at  the  ordinary  parish 
charge. 

(&)  £752  in  the  removal  of  all  the  bodies  from  the  dockyard 
pier  to  the  dead  house,  as  mentioned  in  paragraph  3. 

(c)  £118  in  the  reward  at  the  rate  of  5a.  each  body,  to  persons 
who  found  the  bodies,  whether  floating  or  otherwise,  and  brought 
the  same  to  the  said  steamer,  boats,  pier  or  steps,  mentioned  in 
paragraph  3. 

6.  The  river  Thames  at  Woolwich,  and  at  the  respective  places 
where  the  bodies  mentioned  in  paragraph  2  were  found  ashore  or 
found  floating  or  sunk  in  the  vessel,  is  a  navigable  tidal  river 
where  great  ships  go.  Its  mouth,  where  it  joins  the  sea,  is  more 
than  thirty  miles  distant  from  the  said  places,  but  there  is  no 
bridge  over  the  river  either  towards  the  sea  or  within  a  distance  of 
ten  miles  above  the  spot  where  the  steamer  Prineees  Alice  sank. 

7.  It  has  been  the  practice  both  as  to  the  parish  of  Woolwich 
and  also  as  to  the  neighbouring  parishes  of  Erith  and  Greenwich, 
{or  a  great  number  of  years  (up  to  and  including  the  year  in 
which  the  said  expenses  were  incurred),  for  the  county  treasurer 
to  reimburse  the  parishes  the  amount  of  expenses,  not  exceeding 
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1881        those  on  parish  barialSi  iDcarred  in  removing  and  bnrying  deaci 

OvxBSFEBs  or  bodies -cast  on  shore  by  the  tide  in  the  riyer  Thames,  within  the 

Wo(^Li¥icH   |)ound8  of  the  respectiye  parishes,  bat  the  order  for  payment  being 

BoBSBTEOK.  made  by  justices  in  petty  sessions,  or  often  by  a  single  ja8tioe> 

Q.  B.  D.     never  came  nnder  the  notice  of  the  justices  assembled  in  the 

courts  of  general  sessions,  and  so  passed  unquestioned. 

8.  In  the  month  of  October,  1878,  application  was  made  on 
behalf  of  the  appellants  to  the  respondent,  being  a  justice  of  the 
peace  acting  in  and  for  the  county  of  Kent,  to  order  and  direct 
the  treasurer  for  the  county  to  pay  to  them  the  amounts  expended 
by  them  as  mentioned  in  paragraph  5  hereof,  which  the  respondent 
refused  to  do,  and  the  appellants  thereupon  appealed  to  the 
quarter  sessions. 
The  question  for  the  opinion  of  this  Court  is : — 
Whether  the  respondent  should  have  made  an  order  upon  the 
county  treasurer  for  the  payment  of  the  expenses  set  forth  in 
paragraph  5,  or  any,  and  which  of  them  ? 

Sir  H.  Oiffard,  Q.O.  {WOdey  WrigU,  with  him),  for  the  appel- 
lants. The  Act  48  Geo.  3,  c.  75  (1),  must  be  interpreted  with 
reference  to  the  object  with  which  it  was  passed,  which  was  to 


(I)  By  48  Geo.  8,  c  75  [aflter  recit- 
ing that  no  provision  bad  been  made 
by  the  laws  in  force  for  providing 
suitable  interments  in  churchyards  or 
parochial  burying-grounds  for  such 
dead  human  bodies  as  may  be  cast  on 
shore  from  the  sea  by  wreck  or  other- 
wise], it  is  by  s.  1  enacted  that  the 
cyerseeiB  of  the  poor  for  the  time  being 
of  the  respective  parishes  throughout 
England  in  which  any  dead  human 
body  or  dead  human  bodies  shall  be 
found  thrown  in  or  cast  on  shore  from 
the  sea  by  wreck  or  otherwise  shall 
and  they  are  hereby  required  upon 
notice  to  them  given  that  any  such 
body  or  bodies  are  thrown  in  or  cast  on 
shore  by  the  sea  and  is  or  are  lying 
within  the  bounds  of  the  parish  for 
which  they  shall  be  overseers  to  cause 
the  same  to  be  forthwith  removed  to 
some  convenient  place  and  with  all 


convenient  speed  to  cause  such  body  or 
bodies  to  be  decently  interred  in  the 
churchyard  or  burial  ground  of  such 
parish,  so  that  the  expenses  attending 
on  such  burial  do  not  exceed  the  sum 
which  at  that  time  is  allowed  in  such 
parish  for  the  burial  of  any  person  or 
persons  buried  at  the  expense  of  such 
parish. 

By  s.  3  in  case  any  person  or  penons 
shall  find  any  such  body  or  bodies 
cast  on  shore  from  the  sea  or  wreck  or 
otherwise,  and  shall  within  six  houi» 
thereafter  give  notice  thereof  to  some 
one  of  the  overseen  of  the  parish  for 
the  time  being  in  which  such  body  or 
bodies  shall  be  found,  then  and  in  ever}' 
such  case  such  person  or  persons  sbatt 
receive  the  sum  of  5s.  for  his  or  her  or 
their  trouble. 

By  s.  6  all  necessary  and  propet 
payments,  costs,  chaises,  and  expense* 
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relieye  partionlar  parisheB  from  the  harden  of  hnrying  the  dead       188I 

bodies  of  persons  who  lose  their  lives  by  shipwreck,  and  to  oast  ovntamBs  of 

this  bnrden  npon  the  county  at  large.    This  being  its  object,  the    Woolwich 

question  is  whether  the  riyer  Thames  at  Woolwich  can  be  con-   Robbktson. 

sidered  to  come  within  the  meaning  of  the  word  ''sea/'    The     q.'bTd. 

Crown  haying  by  law  the  dominion  and  ownership  oyer  British 

seas  it  has  been  necessary  to  l^ally  deBne  the  boundaries  of  the 

sea,  and  it  has  been  laid  down  that  all  waters  which  communicate 

with  the  sea  and  are  within  the  flux  and  reflux  of  its  tides,  are 

part  and  parcel  of  the  sea  itself;  Hall  on  the  Sea  Shore,  2nd  ed. 

p.  3,  and  the  cases  there  cited.    Accordingly,  in  Bex  v.  AUen  (1), 

a  conviction  for  larceny  on  board  a  vessel  in  a  Chinese  river 

twenty  or  thirty  miles  from  the  sea  was  upheld.    Beg.  v.  Ounninff* 

ham  (2)  and  Beg.  v.  Anderson  (3)  are  similar  cases ;  and  the  law 

is  further  discussed  or  illustrated  in  M*Oannon  v.  Sinclair  (4) ; 

Hale's  Pleas  of  the  Crown,  vol.  ii.  p.  17,  and  Coke  Inst.  pt.  3, 

c.  ix.  p.  58,  Deodands.     Secondly,  there  can  be  no  distinction 

with  regard  to  the  bodies  which  were  picked  up  while  floating  in 

the  water,  for  it  could  not  have  been  meant  to  place  difi&culties 

in  the  way  of  bringing  such  bodies  to  the  land  for  the  purpose  of 

burial. 

F.  M.  White,  Q.O.  (Kingsford,  with  him),  for  the  respondent. 
The  Act  48  Geo.  3,  c  75,  was  passed  with  reference  to  the  common 
law,  by  which  parishes  are  under  no  liability  to  bury  bodies  cast 


which  shall  be  made  or  iDcnrred  in  or 
aboat  the  executioa  of  this  Act  shall 
be  made  and  paid  by  the  overseers  for 
the  time  being  of  such  respective 
parishes  and  places. 

By  8.  6  it  is  provided  that  for  the 
purpose  **  of  reimbursing  all  such  pay- 
ments, costs,  charges,  and  expenses  it 
shall  and  may  be  lawful  to  and  for 
any  one  justice  for  the  county  or  place 
within  England  in  which  any  such 
body  or  bodies  shall  have  been  so  re- 
moved and  buried  as  aforesaid  by  any 
writing  under  his  hand  to  order  and 
direct  the  treasurer  for  such  county  to 
pay  such  sum  or  suras  of  money  to 
such  oyerseers,  ibr  his  or  their  costs 


and  expenses  in  or  about  the  execution 
of  this  Act  (after  the  same  shall  have 
been  duly  verified  on  oath)  as  to  the 
said  justice  shall  seem  reasonable  and 
necessary;  and  such  treasurer  shall 
and  he  is  hereby  authoriased  and  re^ 
quired  forthwith  to  pay  the  tsum  or 
sums  of  money  so  ordered  and  directed 
to  be  paid  to  the  person  or  persons 
empowered  to  receive  the  same;  and 
such  treasurer  shall  be  fallowed  the 
same  in  his  accounts.' 

(i)  1  Mood.  G.  a  494. 

(2)  Bell's  Or.  0.  72. 

(8)  Law  Bep.  1  G.  a  B.  161. 

(4)  2  £.  &  E.  5S. 
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1881       ashore  by  the  sea :  Beg.  v.  Stewart.  (1)    The  Act  7  &  8  Vict 

HmeiMMBfl  n>  c.  101,  s.  31,  enablcB  guardians  or  oyerseers  to  bury  the  bodies  of 

^— -    p,„p^  ^  the  expense  of  the  parish  where  they  ha^e  died  or 

BoBBRTsov.  their  bodies  may  be,  but  the  present  (question  is  the  liability  of 

Q.  B.  D,     the  county  under  48  Geo.  3,  c.  75,  i.e.,  whether  the  river  Thames 

can  be  incladed  under  the  term  *^  sea.**    There  is  nothing  to  shew 

that  this  word  is  not  used  in  its  ordinary  sense,  and  in  oommon 

parlance,  the  word  ^' sea,"  especially  when  used  in  connection 

with  ^'  wreck,"  would  not  be  supposed  to  apply  to  a  tidal  river. 

In  Bichardson's  Dictionary,  Sea,  it  is  said  that  the  word  is 

opposed  geographically  to  rivers  and  lakes,  and  in  the  Act  relating 

to  the  jurisdiction  of  coroners,  6  &  7  Yict  c.  12,  provision  is 

made  for  inquests  upon  bodies  found  dead  in  the  sea  ^*  or  any 

creek,  river,  or  navigable  canal  within  the  flowing  of  the  sea," 

In  the  Merchant  Shipping  Act,  17  &  18  Yict  c.  104,  s.  476,  the 

expression  **  sea  or  tidal  water  "  is  adopted^ 

With  regard  to  the  floating  bodies,  it  coald  not  have  been 
meant  that  those  who  take  them  up  should  be  able  to  charge  any 
county  by  simply  landing  the  bodies  there. 

LiKDLET,  J.  I  am  of  opinion  that  our  judgment  ought  to  be 
in  favour  of  the  respondent,  and  that  the  case  is  not  within  the 
Act.  The  Act,  as  appears  from  its  preamble,  is  a  remedial 
measure,  and  it  is  our  duty  to  construe  it  with  reference  to  its 
object.  But  I  cannot  bring  myself  to  think  that  the  river  Thames 
at  Woolwich,  from  which  these  bodies  came,  is  within  the  meaning 
of  the  word  ^'sea."  The  recital  of  the  Act  is  rather  curious, 
and  I  think  that  any  one  on  first  reading  it  would  suppose  that 
the  oommon  law  or  some  statute  had  imposed  on  all  parishes  the 
duty  of  burying  dead  bodies  in  cases  where  there  was  no  other  pro- 
vision for  their  burial  ashore.  But  Beg.  v.  Stewart  (1)  shews  that 
there  is  no  common  law  obligation  upon  parishes  to  bury  such  dead 
bodies,  and  we  must  approach  the  Act  of  Parliament  with  due 
consideration  of  this  state  of  the  law.  Then,  looking  at  the  Act, 
we  do  not  find  in  it  a  word  about  tidal  rivers,  creeks,  estuaries,  or 
other  streams :  we  find  the  word  ^  sea,"  and  sea  only.  The  words 
of  s.  1  are,  ^'  that  the  overseers  of  any  parish  in  which  any  dead 

(1)  12  Ad.  &  E.  773. 
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bodies  shall  be  fonnd  thrown  in  or  cast  on  shore  from  the  sea.''        1881 


There  might  perhaps  be  a  little  ambiguity  as  to  whether  this  oydssebs  or 
meant  thrown  into  the  sea  or  cast  ashoroi  but  looking  at  the    '^^^^^ 
suooeeding  section^  there  can  be  no  doubt  that  it  means  cast  ashore   Bobebtson. 
by  wreck  or  otherwise,  and  to  make  the  county  liable  the  case     Q.  B.  D. 
must  be  brought  within  s.  1  of  the  Act.    What  ground  is  there  for 
extending  the  meaning  of  the  word  '^  sea ''  ?    When  we  look  at 
other  statutes,  we  find  that  the  sea  is  always  contrasted  with  river. 
In  the  Act  15  Bich.  2,  c.  3,  defining  the  limits  of  the  jurisdic- 
tion of  the  Admiralty,  rivers  are  mentioned  by  name,  and  I  am 
not  aware  that  in  apy  statute  the  word  ^'  sea  "  is  used  as  synony- 
mous with  the  word  ^  river."    Upon  the  whole  it  would  appear 
that  the  question  of  what  are  in  any  particular  case  the  boundaries 
of  the  sea  properly  so  called,  is  substantially  one  of  fact.    The 
justices  have  not  found,  as  a  fact,  that  the  water  from  which  the 
bodies  were  cast  ashore  is  the  sea,  and  I  think  that  we  cannot^ 
upon  the  materials  before  us,  decide  that  the  county  is  liable. 

Mathew,  J.  I  am  of  the  same  opiuion.  We  are  not  called 
upon  to  say  whether  any  duty,  statutory  or  otherwise,  was  imposed 
upon  the  parish  of  burying  these  bodies  in  the  first  instance.  The 
question  is  whether  the  county  is  bound  to  reimburse  them  the 
expenses  which  they  have  incurred,  and  for  this  purpose  we  have 
to  consider  what  is  the  sense  in  which  the  word  *'  sea  ^  is  used  in 
the  Act.  I  can  find  nothiug  in  the  Act  to  shew  that  the  word 
**  sea  "  was  intended  to  comprise  navigable  tidal  rivers. 

With  reference  to  the  bodies  which  were  picked  up  when 
floating  in  the  water  and  afterwards  taken  into  Woolwich,  the 
appellants  must  be  driven  to  argue  that  those  who  picked  up  the 
bodies  might  at  their  pleasure  select  one  county  instead  of  another 
for  the  reception  of  the  bodies.  It  seems  to  me  quite  clear  that 
the  legislature  made  provision  ^for  bodies  which  were  washed 
ashore,  and  not  for  such  as  may  be  found  floating  on  the  water. 

Judgment  for  the  respondent. 

Solicitor  for  appellants :  HugheSf  Woohoieh. 
Solicitor  for  respondent :  Strndamore,  Maidstone. 
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1881  LYONS  V.  TUCKER. 

^^r^iS^  2^ ^fSale Act.  1878 (41  db 42  Viet. c 31), » 8, lO^UnrtgiMter^ and Begitiered 
Q.  B.  D,  ^ills  of  SaJe'-Priority, 

ChattelB  were  assigned  to  the  defendant  by  a  bill  of  sale,  which  was  not  regis- 
tered. The  grantor  subsequently  gave  another  bill  of  sale  comprising  the  chattels 
to  the  plaintiff,  who  registered  it.  The  defendant  afterwards  took  possession  of 
the  chattels  under  his  bill  of  sale.  In  an  action  against  him  by  the  plaintiff  for 
conversion :— > 

Bdd,  that  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict,  c  31),  s.  10,  enacting 
that  "  In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in  part 
any  of  the  same  chattels,  they  shall  have  priority  in  the  order  of  the  date  of  their 
registration  respectively  as  regards  such  chattels,'^  did  not  affect  the  lariority  of 
the  nnr<^tered  bill  of  sale* 

Appeal  from  the  county  court  of  Deyocshire  holden  at  East 
Stonehouse. 

On  the  4th  of  October,  1880,  Stranger,  by  bill  of  sale  assigned 
his  chattels  to  the  defendant  On  the  8th  of  Noyember,  Stranger 
gave  another  bill  of  sale  purporting  to  assign  the  chattels  to  the 
plaintiff,  who  registered  it.  On  the  26th  of  Noyember,  the 
defendant  seized  the  chattels  under  his  bill  of  sale.  On  the  27th 
of  Novemberi  the  plaintiff  gave  notice  to  the  defendant  that  he 
claimed  the  chattels,  and  afterwards  brought  an  action  in  the 
county  court  for  the  conversion  of  them,  when  he  contended  that 
his  bill  of  sale  being  registered  and  the  defendant's  bill  of  sale 
being  unregistered,  he,  the  plaintiff,  had  priority  under  the  BiUs 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10.  The  county  court 
judge  ga?e  judgment  for  the  defendant. 

A  rule  nisi  haying  been  granted  to  set  aside  the  judgment  and 
enter  it  for  the  plaintiff,  on  the  ground  that  the  plaintiff  as  holder 
of  a  registered  bill  of  sale  had  priority,  by  reason  of  ss.  8  and  10 
of  the  Bills  of  Sale  Act,  1878,  over  the  defendant's  earlier 
unregistered  bill  of  sale ; 

A.  CharUs,  Q.O.,  shewed  cause.  This  is  no  case  of  an  execution 
or  bankruptcy,  and  only  in  such  cases  is  a  bill  of  sale  void  for 
want  of  registration :  41  &  42  Vict.  c.  31,  s.  8.  The  plaintiff 
relies  on  the  clause  in  a.  10,  that  **  In  case  two  or  more  biUs  of 
sale  are  given,  comprising  in  whole  or  in  part  any  of  the  same 


Q.B  D. 
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chattels,  they  shall  have  priority  in  the  order  of  the  date  of  their       I88i 

registration  respectively  as  regards  snch  chattels."    But  that  pro-      ltons     ■ 

vision  must  be  read  with  s.  8,  and  does  not  affect  holders  of  bills     xccitER 

of  sale  except  in  the  cases  specified  by  that  section :  Davis  v. 

Goodman.  (1)    There  reliance  was  placed  on  the  general  terms  of 

the  attestation  clanse  in  the  same  s.  10.  Bat  the  Court  of  Appeal 

held  that  it  must  be  read  with  s.  8.    And  see  Ex  parte  National 

Mercantile  Batik.     In  re  Haynes.  (2)    The  true  construction  of 

the  priority  clause  is  that  it  only  applies  to  two  registered  bills  of 

sale ;  as  the  words  **  their  registration "  shew.    They  would  not 

apply  to  two  bills  one  of  which  only  was  registered.     In  the 

absence  of  such  clause  registered  bills  of  sale  would  take  priority 

of  each  other  according  to  the  date  of  their  execution  and  not  of 

their  registration.    But  to  encourage  registration  priority  is  given 

as  a  reward  for  promptitude  in  registering. 

[6bov£,  J.  Then  if  the  defendant  here  had  registered^  he 
would  be  worse  off  than  unregistered.] 

On  the  other  hand,  if  the  contention  of  the  plaintiff  is  right, 
although  the  defendant  has  perfected  his  title  by  taking  possession 
he  would  be  defeated  by  the  registered  bill  of  sale.  Surely 
ihe  legislature  did  not  intend  to  affect  the  rights  of  bill  of  sale 
holders  inter  se,  by  three  or  four  lines  in  an  Act  relating  to  the 
avoidance  of  bills  of  sale  as  against  execution  creditors  and  trustees 
in  bankruptcy. 

[LiNDLET,  J.  What  reason  was  there  for  declaring  priority 
according  to  date  of  registration  as  against  those  classes  ?] 

To  assist  the  person  who  has  to  distribute  the  proceeds  of  sale, 
viz.,  the  sheriff  or  trustee,  in  ascertaining  who  is  entitled  to 
them.  If  the  priority  clause  applied,  then,  although  the  first 
grantee  actually  seized  the  goods  within  the  seven  days  allowed 
for  registration,  he  would  be  defeated  by  a  second  bill  of  sale 
registered,  and  opportunities  for  fraud  would  be  given  to  the 
grantor. 

K  8.  Wrighif  in  support  of  the  rule.  The  object  of  the  enact- 
ment was  to  apply  to  chattels  the  principle  of  the  Land  Registry 
Acts,  whereby  registered  mortgagees  are,  in  register  countiei, 
preferred  to  prior  unregistered  mortgagees. 

(1)  6  C.  P.  D.  128,  (2)  16  Ch.  D.  42. 
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1881  Davia  v.  Qoodman  (1)  is  not  in  point.    There  the  qnestion  was 

Lyons  between  grantor  and  grantee,  and  the  effect  of  the  decision  over- 
mled  was  to  strike  s.  8  out  of  the  Act  Here,  however,  the 
question  is  between  mortgagees,  and  the  oonstraction  for  which 
the  defendant  contends  has  no  such  effect  The  Conrt  of  Appeal 
dealt  only  with  the  earlier  part  of  s.  10  not  now  in  question,  and 
said  not  a  word  tending  to  decide  the  present  point  The  priority 
clause  in  s.  10  is  a  complete  and  separate  enactment  There 
are  certainly  some  distinct  provisions  in  the  Act,  e.g.,  s.  20, 
in  favour  of  bills  of  sale  holders  and  against  trustees  in  bank* 
mptcy.  So  the  priority  claose  cannot  be  meant  for  the  good  of 
the  sheriff  or  trustee  in  bankruptcy,  who,  if  there  are  two  regis- 
tered bills  of  sale,  are  indifferent  as  to  which  will  take  the  pro- 
ceeds. Registration  will  not,  as  is  argued,  help  the  sheriff  or 
trustee  in  paying  over  the  proceeds — ^for  it  will  not  inform  them 
which  is  the  true  and  which  the  sham  bill  of  sale.  The  words 
of  the  clause  are  '*  in  case  two  or  more  bills  of  sale  acre  g^ven." 
But  the  defendant  seeks  to  insert  the  word  ^  registered,"  which 
is  not  there.  The  provision  is  that  a  registered  bill  of  sale  shall 
have  priority  over  every  other  bill  of  sale  registered  or  unregis- 
tered. The  object  of  the  legislature  is  to  encourage  the  publica- 
tion of  charges  on  property.  The  fact  that  the  defendant  took 
possession  did  not  give  him  priority :  JSx  parte  AUen.  (2) 

Our»  adv.  vulL 

March  8.  Ghove,  J.  The  clause  in  question  which  forms  part 
of  s.  10,  and  is  nearly  at  the  end  although  not  the  last  paragraph 
of  it,  provides  that ''  In  case  two  or  more  bills  of  sale  are  given 
comprising  in  whole  or  in  part  any  of  the  same  chattels,  they 
shall  have  priority  in  the  order  of  the  date  of  their  registration 
respectively  as  regards  such  chattels."  It  was  argued  for  the 
plaintiff  that,  the  words  being,  **  two  or  more  bills  of  sale,"  and 
not  ^  registered  bills  of  sal6,"  as  priority  is  given  in  the  order  of 
the  date  of  '^  their  registration,"  a  registered  bill  of  sale  would  have 
priority  over  a  prior  unregistered  bill  of  sale,  even  although  the 
unregistered  bill  of  sale  was  ^cairied  into  execution  and  the  title 
perfected  by  taking  possession  of  the  goods  after  the  registration 

(1)  5  a  p.  D.  128.  (2)  Law  Rep.  11  Eq.  209. 
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of  the  second  bill  of  sale.  At  first,  my  mind  was  in  favour  of  the 
plaintiff's  contentioD,  for  it  seemed  strange  that  a  bill  of  sale  first 
registered  should  have  priority  over  an  earlier  bill  of  sale  secondly 
registered,  and  not  over  an  earlier  but  unregistered  bill  of  sale.  But 
during  the  argument^  I  found  much  more  to  be  considered  than  the 
mere  words  of  this  section  alone,  and  I  have  come  to  the  conclu- 
sion, and  my  Brother  Lindley  agrees  with  me,  that  the  clause  only 
applies  to  registered  bills  of  sale.  I  will  now  state  my  reasons  for 
holding  that  the  county  court  ju^ge  was  right,  and  that  the  defendant 
is  entitled  to  judgment.  The  Bills  of  Sale  Act>  taking  it  generally, 
does  not  render  void  all  bills  of  sale.  It  does  not  destroy  the 
power  of  conveying  property  by  bill  of  sale,  particularly  when 
possession  is  taken  after  it.  It  only  produces  a  limited  effect  on 
them,  viz.,  by  saying  that  every  bill  of  sale  to  which  the  Act  applies 
shall  be  duly  registered  within  seven  days,  otherwise  such  bill  of 
sale  as  against  trustees  or  assignees  in  bankruptcy  or  liquidation, 
and  sheriff's  officers  and  execution  creditors,  ''shall  be  deemed 
fraudulent  and  void,  so  far  as  regards  the  property  in  or  right  to 
the  possession  of  any  chattels  comprised  in  such  bill  of  sale  which, 
at  or  after  the  time  of  filing  the  petition  for  bankruptcy  or  liqui- 
dation, or  of  the  execution  of  such  assignment,  or  of  executing 
such  process  (as  the  case  may  be),  and  after  the  expiration  of  such 
seven  days,  are  in  the  possession  or  apparent  possession  of  the 
person  making  such  bill  of  sale,"  &c. :  s.  8. 

Therefore  all  that  the  legislature  intended  and  declared  by  the 
Act  is  that  biUs  of  sale  unregistered  are  not  absolutely  void,  but 
are  to  be  deemed  fraudulent  and  void  as  against  the  classes  of 
persons  named  in  s.  8.  If  we  were  to  construe  it  as  the  plaintiff's 
case  would  require  it  to  be  construed,  we  should  be  extending  this 
Act  in  a  way  which  does  not  seem  to  have  been  intended,  and,  in 
other  words,  bring  in  the  relation  between  grantor  and  grantee 
of  bills  of  sale,  and  say  that  bills  of  sale  if  unregistered  shall  be 
deemed  fraudulent  and  void  as  against  all  subsequent  grantees 
under  registered  bills  of  sale  of  the  goods,  and  we  should  not 
be  confining  the  operation  of  s.  8  to  the  particular  class  of 
persons  as  against  whom  unregistered  bills  of  sale  are  declared 
by  the  Act  to  be  fraudulent  and  void.  I  do  not  exactly  know 
why  the  word  "  fraudulent "  is  used  in  the  section,  for  the  word 


1881 


Lyons 
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1881  ''void"  would  seem  to  be  enough.  It  seems  strange  in  this 
Lrara  A^d  other  Acts  of  Parliament  to  call  that  frandnlent  which  may 
TvcKxsL  ^  quite  boD&  fide.  If  the  bill  of  pale  is  fraadolent  the  statute 
is  not  required  at  all.  We  are  asked  virtually  to  declare  fraud- 
ulent and  void  a  bill  of  sale  which  is  bona  fide  and  untainted 
by  fraud,  and  has  been  carried  out  (though,  indeed,  after  the 
execution  of  the  second  bill  of  sale)  by  seizure  of  the  property. 
Previously  to  the  Bills  of  Sale  Act,  1878,  the  first  grantee  would 
have  had  an  absolute  title  against  all  the  world,  for  he  had  a 
conveyance  of  the  property  to  him,  and  had  seized  it.  Does  the 
Act  indirectly  take  away  his  title,  and  does  the  registration  of  the 
second  bill  of  sale  compel  that  title  of  the  first  grantee  to  be 
deemed,  at  least,  void,  if  not  indeed  fraudulent  and  void  ?  First, 
the  words  of  the  section  do  not  carry  it  so  far.  If  the  words  had 
been  *^  in  case  of  two  or  more  registered  bills  of  sale,"  then  the 
case  would  have  been  clear  in  favour  of  our  view  of  it  In  the 
otiier  view  the  words  as  they  stand,  "  two  or  more  bills  of  sale,** 
prima  facie  mean  registered  or  unregistered  bills  of  sale.  But  in 
the  continuation  of  the  section  the  words  ''  their  registration  "  are 
used  in  relation  to  the  antecedent  words, ''  two  or  more  bills  of 
sale,**  so  therefore  they  must  be  assumed  to  be  registered  bills  of 
sale,  otherwise  the  word  **  their  **  would  not  apply.  Suppose  two 
bills  of  sale  only,  and  one  unregistered,  there  would  be  nothing 
to  which  the  word  '^  their  ^  would  apply,  and  therefore  gram- 
matically we  should  rather  assume  that  the  bills  of  sale  mentioned 
in  the  section  were  registered  bills  of  sale.  This,  however,  though 
grammatical,  might  be  a  narrow  construction  of  the  language  of 
the  clause  if  we  bad  that  alone  to  guide  us,  and  therefore  it  is  not 
on  the  grammatical  construction  alone  that  I  decide  this  case. 

The  language  of  statutes  is  peculiar  and  not  always  that  which 
a  rigid  grammarian  would  use;  we  must  do  what  we  can  to 
construe  them.  As  there  is  nothing  in  the  section  prohibiting 
the  view  of  the  defendant,  but^  on  the  contrary,  the  grammatical 
construction  is  in  his  favour,  let  us  look  at  the  decisions  bearing 
on  the  matter.  In  that  we  are  much  assisted  by  the  case  of 
Davii  V.  Goodman  (1)  in  the  Court  of  Appeal,  where  the  question 
arose  on  the  first  provision  of  s.  10.    In  Davis  v.  Ooodman  (1) 

(1)  6  C.  P.  D.  128. 
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it  was  conteDddd  that  s.  ID  was  an  irrespective  proviso^  and  that 
all  bills  of  sale,  whether  registered  or  not,  were  to  be  invalid 
unless  the  conditions  as  to  attestation  by  a  solicitor  were  complied 
with ;  but  the  Court  of  Appeal  held  that  s.  ID  was  to  be  read  with 
8.  8,  and  that  the  object  of  the  Act  was  only  to  cause  a  limited 
avoidance  of  bills  of  sale,  viz.,  to  avoid  them  as  against  such  per- 
sons as  are  mentioned  in  s.  8.  So  by  our  construction  of  the  Act 
we  are  carrying  out  that  decision,  more  especially  as  the  clause  now 
in  discussion  forms  part  of  s;  10.  Not  merely  the  general  scope  of 
the  decision  itself,  but  the  reasoning  of  the  decision,  tends  to  shew 
that  we  are  following  out  the  same  view,  and  that  which  was  fairly 
intended  by  the  scope  of  the  judgments  in  the  Court  of  Appeal. 
Several  inconveniences  were  pointed  out  on  both  sides.  On  the 
one  hand,  it  was  contended  for  the  defendant,  with  much  reason, 
that  if  the  construction  of  the  clause  by  the  plaintiff  were  trae, 
there  would  be  a  great  power  of  committing  fraud  by  the  grantor, 
who  might  on  Monday  execute  a  bill  of  sale,  and  the  grantee  not 
immediately  registering  it  within  the  seven  days,  the  grantor^ 
wishing  to  be  paid  twice  for  the  same  goods,  might,  later  in  the* 
same  day  on  which  he  had  by  bill  of  sale  conveyed  the  goods  to> 
one  man,  grant  them  by  bill  of  sale  to  another  and  even  innocent 
man,  but  hint  to  him  to  get  it  registered  immediately ;  and  then,, 
even  if  the  first  grantee  pursued  the  Act  and  registered  his  bill 
of  sale  on  Wednesday,  yet,  because  the  other  registered  on  Tuesday, 
the  second  would  get  priority,  although  both  registered  within  the 
seven  days  allowed  by  the  Act  for  doing  so.  Therefore  there  would 
be  no  default  in  following  the  statute  by  the  first  person,  and  yet  the 
second,  assuming  him  even  to  be  bon&  fide,  would  take  priority. 
It  might  be  carried  further  by  supposing  the  first  bill  of  sale  granted 
on  Monday  and  the  second  on  Tuesday,  and  the  second  registered 
on  Tuesday,  and  the  first  grantee  took  possession  on  Wednesday, 
having  still  four  days  in  which  to  register,  he  would  nevertheless 
find  himself  defeated  by  the  second  prior  registered  bill  of  sale. 
Further,  there  might  be  collusion  between  the  grantor  and  the 
second  grantee,  and  fraud  not  easy  to  discover,  and  also  tempta- 
tion— where  there  was  no  fraud  on  the  part  of  the  grantee — to  fraud 
on  the  part  of  the  grantor,  who  is  generally  a  person  in  need,  and 
who  might  have  the  opportunity  of  getting  paid  twice  for  the 
Vol.  VI.  2  Z  2 
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1881  same  goods  by  deyerly  oommittixig  fmnds.  Some  hardshipB  were 
Ltois  put  on  the  other  side ;  without  going  into  them,  I  may  say  that 
TcoLEB.  there  is  no  such  manifest  extreme  hardship  as  to  induce  ns  to 
oonstme  the  section  against  the  grammatical  constniction  of  the 
words,  or  against  the  sense  and  object  of  the  statute  as  explained 
in  Davis  y.  Ooodman.  (1)  The  next^  and  perhaps  strongest,  argu- 
ment that  could  be  urged  against  our  construction — and  I  do  not 
say  the  argument  is  not  a  powerful  one— is  that  if  the  danse  be 
not  applied  as  the  defendant  asks,  what  is  the  object  of  the 
provision  ?  It  is  always  difficult  to  answer  such  a  question,  unless 
we  know  the  previous  history  of  the  legislation.  Probably  this 
provision,  as  in  so  many  other  instances,  was  framed  to  meet  a 
particular  decided  case.  An  abuse  is  found  out^  and  the  legis- 
lature puts  a  patch  on  the  sore,  and  leaves  all  other  sores  until 
they  pain.  But  the  clause  may  have  been  put  in  to  induce  parties 
to  register.  The  old  Bills  of  Sale  Act  left  room  for  great  abuses; 
persons  would  keep* a  secret  bill  of  sale  running,  which  during 
the  twenty-one  days  then  allowed  for  registration  was  valid,  and 
before  the  end  of  that  period  was  renewed  from  time  to  time,  so 
as  to  defeat  the  object  of  the  Act,  as  was  decided  in  the  Exchequer 
Chamber,  which  held  that  the  parties  had  successfully  evaded  the 
statute  by  sach  means.  That  is  parUy  provided  against  by  a.  9. 
The  provision  for  priority  may  be  intended  to  induce  persons  to 
register  bills  of  sale  at  once,  and  so  secure  the  grantor  safety. 
Another  reason — it  may  enable  sheriff's  officers  and  trustees  ia 
bankmptcy  to  ascertain  at  once  which  of  two  claimants  under 
bills  of  sale  has  the  prior  daim,  especially  as  regards  sheriff's 
officers — and,  so  far  as  they  are  concerned,  they  have  only  to  look 
at  registered  bills  of  sale,  and  have  nothing  to  do  with  unregistered 
ones,  which  are  fraudulent  and  void  as  against  them.  It  may  be 
that  these  reasons,  if  the  fair  construction  of  the  terms  of  the 
provision  were  the  other  way,  are  not  strong  enough  to  warrant  us 
in  departing  from  them.  But  the  fair  construction  being  evidentiy 
in  favour  of  our  view,  and  having  regard  to  the  scope  and  provisions 
of  the  Act,  I  think  those  reasons  enough.  I  think  that  there  can  be 
no  doubt  that  the  intention  and  object  of  the  Act  of  Parliament 
is  to  canse  registration,  and  to  give  a  deed  registered  a  different 

(1)  6  C.  P.  D.  128. 
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character  to  that  of  an  unregistered  deed,  but  only  in  the  par- 
ticular cases  specified  in  s.  8;  in  other  respects  registration  is 
unnecessary.  Deeds  are  valid  conveyances  at  law,  they  give  title 
at  law ;  and  more  particularly  in  this  case,  where  under  a  deed 
perfectly  bon&  fide,  so  far  as  we  know,  possession  was  taken*  I 
think  the  priority  of  the  deed— at  all  events  coupled  with  posses- 
sion taken  of  the  goods — gave  the  defendant  priority,  and  there- 
fore that  he  is  entitled  to  our  judgment. 


igsi 


Lyons 

V, 

Tucker. 

Q.  B.  D. 
Grore,  J. 


LiNDLEY,  J.  I  am  of  the  same  opinion.  The  question  is  new, 
and  of  great  importance,  and  shortly  is  whether  the  priority  dauss 
in  8. 10  of  the  Bills  of  Sale  Act  was  intended  to  alter  the  priorities 
which  existed  between  registered  and  unregistered  bills  of  sale 
under  all  circumstances,  or  whether  it  is  confined  to  cases  where 
bankruptcy  or  execution  or  something  of  that  kind  described  in 
8.  8  happens.  Now  the  words  taken  alone  are  such  that  I  think 
they  might  be  construed  either  way,  supposing  there  were  no 
context  and  no  a  priori  reasons  for  giving  them  one  construction 
more  than  another.  If  looked  at  very  critically  and  accurately 
they  seem  to  apply  to  registered  bills  of  sale  only ;  but  supposing 
there  was  nothing  more,  I  should  hesitate  to  say  this  was  all  that 
was  meant.  We  must,  however,  look  not  only  at  those  words, 
but  at  the  whole  Act ;  and  I  took  time  for  the  purpose  of  reading 
it  through  and  seeing,  if  I  could,  whether  the  other  sections 
favoured  one  side  or  the  other,  and  of  looking  into  the  authorities. 
I  have  done  so,  and  my  conclusion  from  careful  study  of  the  Act 
and,  of  course,  of  the  judgment  of  the  Court  of  Appeal  in  Davis  v. 
Chodman  (1),  is  that,  unless  the  words  of  the  provision  now  before 
us  are  so  plain  as  to  force  us  to  some  other  decision,  we  ought 
to  read  the  Act  so  as  not  to  alter  the  law  between  holders  of 
bills  of  sale,  or  grantors  and  grantees  of  bills  of  sale,  except  in 
cases  within  s.  8.  The  Act  contains  no  preamble  worth  mention- 
ing, only  that ''  it  is  expedient  to  consolidate  and  amend  the  law 
relating  to  bills  of  sale  of  personal  chattels."  The  Act  of  1854 
contained  a  long  preamble  which  obviously  did  not  contemplate 
an  alteration  in  the  priority  of  holders  of  bills  of  sale  inter  se,  and 
there  is  nothing  except  the  words  under  discussion  in  the  Act  of 

(1)  6  C.  p.  D.  128. 

2  Z  2  2 


€68 


QUEEITS  BENCH,  a  P^  AND  EX.  DIVISIONS.     VOL.  VI. 


1881 


Lyons 

V. 
TUCKEB. 

Q.  13.  D. 

Llndley.  J. 


1878  tending  to  shew  that  it  was  meant  to  alter  the  general  scope 
and  drift  of  the  Act  of  1854^  and  the  Coart  of  Appeal  have  decided 
that  that  is  the  true  mode  of  approaching  the  constmction  of 
s.  10  in  the  Act  of  1878.  When  we  see  that  that  is  the  governing 
principle^  it  would  be  difficult,  if  not  impossible,  to  give  the  clause 
now  in  question  so  wide  a  construction  as  might  be  given  if  we 
approached  it  from  a  different  point  of  view ;  and  when  the  other 
provisions  are  looked  at  we  seem  to  be  right  in  our  construction. 
The  clause  does  undoubtedly  affect  the  priorities  of  bill  of  sale 
holders.  It  is  apph'cable  to  them  and  does  not  affect  the  question 
between  the  bill  of  sale  holder  and  the  execution  creditor  or 
trustee  in  bankruptcy.  That  is  governed  by  s.  8.  What  had 
been  decided  before  this  with  respect  to  those  priorities  ?  There 
are  decisions — some  since  the  Act,  some  before  it — to  which  I 
wiU  call  attention.  There  have  been  cases  of  priorities  between 
holders  of  registered  and  unregistered  bills  of  sale.  In  the  first 
classi  possession  of  the  goods  was  not  taken  by  the  holder  of  the 
unregistered  bill  of  sale,  in  the  second  class  possession  was  taken 
by  him.  In  Biehards  v.  James  (1)  first  there  was  an  unregistered 
bill  of  sale,  then  a  registered  bill  of  sale,  and  then  execution,  and 
the  question  was  what  were  the  priorities?  The  decision  was 
that  the  registered  bill  of  sale  had  priority,  then  came  the  execu- 
tion creditor,  and  last  the  unregistered  bill  of  sale.  There  there 
was  no  seizure  by  the  grantee  of  the  first.  Then  came  in  the 
same  state  of  circumstances  a  question  in  Chancery,  and  indirectly 
at  law,  whether  the  execution  creditor  could  not  stand  in  the  place 
of  the  unregistered  bill  of  sale  holder  so  as  to  claim  priority  over 
a  registered  bill  of  sale  holder ;  and  that  was  negatived.  Ex  parte 
Payne,  In  re  Cross  (2) ;  and  Edwards  v.  English,  (ii)  The  next 
question  arose  in  In  re  Barrand.  Ex  parte  Cochrane.  (4)  The 
order  of  date  was  this :  first,  unregistered  bill  of  sale ;  secondly, 
registered  bill  of  sale ;  thirdly,  seizure  by  holder  of  the  unregistered 
bill  of  sale ;  and  fourthly,  liquidation — that  is  to  say  the  order  of 
date  was  the  same  as  here  with  the  addition  of  liquidation.  The 
priority  was  this :  first,  the  holder  of  the  unregistered  bill  of  sale  who 
had  seized ;  secondly,  the  registered  bill  of  sale  holder ;  and  lastly, 


(1)  Law  Bep.  2  Q.  B.  285. 

(2)  11  Ch.  D.  639. 


(3)  7  £.  &  a  664. 

(4)  3  Ch.  D.  324 ;  4  Ch.  D.  23. 
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came  the  tnigtee  under  the  liquidation.  That  is  an  important 
decision,  because  we  are  asked  here  to  declare  that  the  registered 
bill  of  sale  has  priority  where  there  is  no  bankruptcy.  To  do  so 
would  be  introducing  an  anomaly  which  we  should  not  be  justified 
in  introducing.  For  these  reasons,  it  appears  to  me  that  the  view 
taken  by  the  county  court  judge  was  right|  and  that  the  rule  should 
discharged  with  costs. 

Biile  discharged  with  costs.  (1) 

Solicitors  for  plaintiff:  Farky  Nelson,  &  Co. 
^licitors  for  defendant :  Aldridge,  Thorn,  &  Morris. 


1S81 


Lyons 

TUCSEB. 

Q.B.  D. 

LIndlej,  J. 


KEG.  V.  THE  JUSTICES  OP  SHROPSHIRE. 

Landlord  and  Tenant — Fraudulent  Removal  of  Qoods — 11  Qeo.  2,  c.  19,  «s.  4, 6 ; 
12  <fe  13  Vict.  c.  45^  s.  1 ;  42  <fe  43  VicL  c.  49,  $.  31,  sub^.  2,  $.  32. 

An  appeal  from  an  order  of  jostioes  under  11  Geo.  2,  c.  19,  bs.  4, 6,  by  a  person 
adjudged  guilty  of  fraudulently  removing  goods  to  prevent  a  distress,  is  subject  to 
the  conditions  and  regulations  prescribed  in  the  Summary  Juiisdiction  Act,  1879 
(42  &  48  Vict,  c  49)»  s.  31,  sub-s.  2,  and  s.  32,  and  therefore  notice  of  appeal 
enust  be  given  within  seven  days  after  the  decision  appealed  against. 

BuLE  calling  on  the  justices  for  Shropshire  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  them  to  enter  continu- 
4tnces  and  hear  an  appeal  by  E.  Weston  against  a  conviction  under 
11  Geo.  2,  c.  19. 

On  the  29th  of  October,  1880,  Weston  was  charged  before 
JQstices  in  petty  sessions  under  11  Geo.  2,  c.  19,  s.  4,  with  fraudu- 
lently removing  his  goods  to  avoid  a  distress  for  rent.  He  was 
found  guilty  and  ordered  to  pay  24Z.  On  the  2Qd  of  November 
he  paid  the  money.  On  the  18th  of  December  he  gave  notice  of 
appeal,  which  was  served  on  the  two  justices  and  the  complainant, 
his  landlord.  On  the  28th  of  December  recognizances  were  entered 
into.  On  the  3rd  of  January,  1881,  the  next  general  quarter 
fiessions  were  held,  and  the  appellant  attended  them  to  prosecute 
the  appeal ;  but  the  Sessions  were  of  opinion  that  42  &  43  Yiot. 
•c  49,  applied,  and  notice  of  appeal  not  having  been  given  within 
«even  days  as  provided  by  a.  31  they  dismissed  the  appeal. 

(1)  But  see  ConeUy  v.  Steer,  Weekly  Notes,  p.  46«  26  Mardi,  1881. 


Mart^  18. 
Q.  B.  D. 
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1881  irClymontf  shewed  canse.     The  Act  11  Geo.  2,  c.  19,  under 

THcQoEni  which  the  appellant  was  convicted  gives  him  an  unconditional 
JiffncEs OF  '*8^*  ^^  appeal :  s.  5.  By  12  &  13  Vict  c  45,  s.  1,  r^inlating  the 
FiiRopdHiBE.  procedure  in  quarter  sessions,  fonrteen  days'  clear  notice  of  appeal 
Q.  B.  D.  shall  be  given  in  writing  signed  by  the  person  giving  it ;  and  it 
shall  specify  the  grounds  of  appeal.  But  that  section  is  now 
repealed  in  so  far  as  it  applies  to  appeals  under  Acts  which  simply 
authorize  appeal  without  prescribing  r^[ulations  and  conditions  ; 
for  by  42  &  43  Vict  c.  49,  the  Summary  Jurisdiction  Act^  1879, 
&  31,  when  any  person  is  authorized  by  this  Act,  qr  by  any  future 
Act,  to  appeal  from  a  conviction  to  quarter  sessions  he  may  appeal 
subject  to  certain  conditions  and  regulations  prescribed  in  the 
subH9ections.  By  s.  32,  when  he  is  ^*  authorized  by  any  past  Act  '* 
to  appeal  he  may  do  so  ^^  subject  to  the  conditions  and  regulations 
contained  in  this  Act "  with  respect  to  such  an  appeal :  "  Provided 
that  where  any  such  appeal  is  in  accordance  with  the  conditions 
and  regulations  prescribed  by  the  Act  authorizing  the  appeal,  so 
&r  as  the  same  is  unrepealed,  such  appeal  shall  not  be  deemed 
invalid  by  reason  only  that  it  is  not  in  accordance  with  the 
conditions  and  regulations  contained  in  this  Act."  No  conditions 
and  regulations  are  prescribed  by  the  Act  authorizing  this  appeal^ 
viz.,  II  Geo.  2,  c.  19,  s.  5.  Therefore  this  appeal  must  be  subject 
to  the  conditions  and  regulations  prescribed  in  the  Summary 
Jurisdiction  Act,  s.  31,  sub-s.  1-7.  By  sub-s.  2  "the  appellant 
shall,  within  the  prescribed  time,  or  if  no  time  is  prescribed  within 
seven  days  after  the  day  on  which  the  decision  of  the  Court  was 
given  "  give  notice  in  writing  of  his  intention  to  appeal  and  of 
the  general  grounds  of  such  appeal.  Here  the  notice  was  not 
given  until  eighteen  days  afterwards,  and  was  therefore  too  late. 
12  &  13  Vict  c.  45,  8.  1,  is  impL'edly  repealed  by  the  Summary 
Jurisdiction  Act,  1879,  s.  32,  as  both  profess  to  deal  with  time  of 
appeal  and  they  are  inconsistent :  Oamett  v.  Bradley,  (1) 

Eempy  Q,C.  {Bedman,  with  him),  in  support  of  the  rule.  By 
the  Act  11  Geo.  2,  c.  19,  ss.  5,  6,  no  particular  notice  of  appeal  is 
required.  But  the  general  statute  governing  the  procedure  of 
quarter  sessions,  12  &  13  Yict.  c.  45,  s.  1,  prescribes  fourteen  days^ 
notice.    That  section  is  unrepealed.    42  &  43  Yict.  c.  49,  instead 

(1)  3  App.  Gas.  944,  at  p.  966. 
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of  repealing  it  affirms  it    The  appellant  being  authorized  by  a        1881 
past  Act  to  appeal  may  appeal  subject  to  the  conditions  and  thx  Queen 
regulations  in  this  Act ;  but  he  may^  if  he  choose,  use  the  old   jjj^^  qf 
procedure.    He  has  done  so  here,  and  having  given  fourteen  days'  Shromhibe. 
notice  and  recognizance,  was  entitled  to  be  heard  at  quarter     Q.  B.  D. 
sessions  on  his  appeal. 

Gboye,  J.  The  offence  committed  is  within  11  Geo.  2,  c.  19. 
By  s.  5  an  appeal  from  the  order  of  justices  to  the  next  general 
quarter  sessions  is  allowed.  In  that  section  no  condition  is 
prescribed;  but  by  s.  6  the  appellant  must  give  recognizances. 
That  is,  however,  to  enable  the  justices  to  stay  execution,  it 
is  no  condition  of  appeal ;  the  appellant  has  his  appeal  as  of 
right.  12  &  13  Vict  c.  45,  s.  1,  requires  fourteen  days'  notice ; 
that  provision  would  doubtless  apply  to  11  Geo.  2,  c.  19.  The 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  31, 
enacts  that  ^'  where  any  person  is  authorized  by  this  Act»  or  by 
any  future  Act,  to  appeal  from  the  conviction  or  order  of  a  court 
of  summary  jurisdiction  to  a  court  of  general  or  quarter  sessions, 
he  may  appeal  to  such  court,  subject  to  the  conditions  and  ' 

regulations  following  " : — ^So  far  that  provision  is  general.  New 
regulations  are  substituted  which  are  different  from  and  in 
addition  to  those  of  12  &  13  Yict.  c.  45,  and  comprise  under 
sub-s.  2  a  provision  for  notice  within  seven  days  after  the  decision 
appealed  from,  and  other  conditions  which,  as  is  admitted,  have 
not  been  performed  in  the  present  case,  and  therefore  the  appel- 
lant has  not  complied  with  that  Act  of  Parliament.  Sect.  82  does 
not  repeal  12  &  13  Yict.  c.  45,  absolutely.  Sect.  32  is,  that 
<<  where  a  person  is  authorized  by  any  past  Act  to  appeal  •  •  •  to 
a  court  of  general  or  quarter  sessions,  he  may  appeal  to  such  court 
subject  to  the  conditions  and  regulations  contained  in  this  Act 
with  respect  to  an  appeal  to  a  court  of  general  or  quarter 
sessions."  Therefore  he  has  a  power  of  appealing  as  of  right, 
for  it  is  authorized  by  a  past  Act»  but  subject  to  the  conditions 
contained  in  this  Act.  Then  comes  the  provision  on  which  the 
whole  question  turns :  '^  provided  that  where  any  such  appeal  is  in 
accordance  with  the  conditions  and  regalations  prescribed  by  the 
Act  authorizing  the  appeal,  so  far  as  the  same  is  unrepealed,  such 
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1881        appeal  shall  not  be  deemed  invalid  by  reason  only  that  it  is  not  in 

Thb  QunsT  accordance  with  the  conditions  and  regulations  contained  in  this 

JoffncEs  OP  '^^^^•"    ^^18  appeal  cannot  be  '*  in  accordance  with  the  conditions 

SuBorsBiBE.  2aid  regulations  contained  in  the  Act"  authorizing  the  appeal, 

Q.  B.  D.     because  that  Act  prescribes  no  conditions  or  regulations.     So 

there  being  none  in  that  Act,  if  this  were  not  a  case  within 

42  &  43  Vict.  c.  49,  the  appellant  would  be  without  conditions  at 

all.    The  "  past  Act "  is  that  by  which  the  appeal  is  authorized, 

viz.,  11  Geo.  2,  c.  19.    The  conditions  of  42  &  43  Vict,  c  49, 

s.  31,  not  having  been  complied  with,  the  justices  were  right  in 

disallowing  the  appeal. 

LiNDLET,  J.  I  am  of  the  same  opinion.  The  argument  of 
Mr.  Eemp  is  disposed  of  by  the  terms  of  s.  32.  Two  classes  of 
past  Acts  are  referred  to  in  that  section,  the  one  giving  a  right 
of  appeal  simply ;  another  giving  a  right  of  appeal  under  some 
conditions  and  regulations.  The  Act  giving  the  right  of  appeal 
in  this  case  is  11  Geo.  2,  c.  19,  which  comes  into  the  first  of  the 
classes  mentioned ;  so  we  must  turn  back  to  s.  31,  which, — not  in 
terms  but  by  force  of  the  words  in  s.  32, — ^relates  to  appeals  under 
that  class  of  past  Acts ;  but  the  conditions  in  s.  31  have  not  been 
complied  with.  As  to  the  implied  repeal  of  12  &  13  Yict.  c.  45, 
8. 1,  I  see  no  inconsistency  between  the  two  Acts.  The  12  &  13 
Yict.  c.  45,  requires  that  fourteen  days'  notice  of  appeal  shall  be 
given ;  42  &  43  Yict.  c.  49,  s.  31,  sub-s.  2,  that  notice  shall  be 
given  within  seven  days  after  the  decision  appealed  from. 

Buh  diseharffed. 

Solicitors  for  plaintiff:  Sham^  Boscoe,  Mas^ey^  dt  Shaen. 
Solicitors  for  defendants :  Eome^  Hunter ,  dk  Birkett. 
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BOLFE,  Appellant;  HTDE  &  CO.,  Bssfondkkts.  1881 

EevenuB^Inhahited  ff<nue  Duty—ExtmpUon—^^  Servant  or  other  Person  "—     3/grofc  23. 

41  FtW.  c  15,  «.  13,  part  2.  ~  q.  b.  D. 

The  respondents,  wholesale  clothiers,  were  possessed  of  premises  the  whole 
of  which  were  used  as  warehouses  and  countingohooses,  except  a  sitting-room  and 
bedroom  on  the  top  storey  occupied  hy  their  cashier,  who  had  a  salary  of  200/.  a 
year,  and  who  slept  on  the  premises  solely  as  caretaker  and  for  their  protection, 
this  being  considered  as  part  of  his  duty  >^ 

HMf  that  the  Income  Tax  GommisBionerB  were  warranted  in  finding  that  the 
cashier  was  *'  a  servant  or  other  person  "  within  40  Vict  c.  15,  s.  13,  part  2,  and 
that  the  premises  were  accordingly  exempt  from  house  duty. 

Tewm8  y.  Noakes  (6  Q.  B.  D.  530)  explained. 

Case  stated  under  37  &  38  Yict.  o.  16. 

Mr.  B.  P.  HookhaiDy  as  trustee  of  the  respondents,  wholesale 
clothiers,  appealed  against  an  assessment  to  the  inhabited  house 
duties  for  the  year  ending  the  5th  of  April,  1879,  in  respect  of 
new  warehouses,  31  and  32,  Queen  Street,  Oxford,  and  claimed 
exemption  under  snb>s.  2  of  clause  13,  41  Yiot  c.  15.  (1) 

The  appellant  stated  that  the  whole  of  the  premises  in  question 
were  used  as  warehouses  and  counting-houses,  with  the  exception 
of  a  sitting-room  and  a  bedroom  on  the  top  storey  occupied  by  the 
cashier  of  the  firm,  who  sleeps  on  the  premises  solely  as  caretaker 
and  for  the  protection  thereof,  that  being  considered  as  a  part  of 
his  duty.  He  also  stated  that  a  woman  attends  to  his  domestic 
wants,  as  also  to  those  of  the  other  clerks  and  warehousemen, 
during  the  day,  but  does  not  remain  in  the  premises  at  night. 

The  surveyor  of  taxes  submitted  that  a  person  holding  the 
responsible  position  of  cashier  and  in  receipt  of  a  salary  of  2002i 
per  annum,  could  not  be  deemed  to  be  such  a  *^  serrant  or  other 
person  ^  within  the  meaning  of  the  Act  as  may  dwell  on  the 
premises  as  caretaker  and  for  the  protection  thereof,  and  bring 
them  within  the  exemption  granted  by  s.  13,  part  2,  41  Yict  c  15. 

The  commissioners  discharged  the  assessment  on  the  ground 

(1)  41  Yict.  a  15,  a.  18  (2) :  **  Every  of  the  fi^te  to  their  satisfaction,  and 

bouse  or  tenement  which  is  oooapied  this  exemption  shall  take  effect  although 

eolely  for  the  purposes  of  any  trade  or  a  servant  or  other  person  may  dwell  in 

business  shall  be  exempted  from  the  such  house  or  tenement  for  Uie  pxoteo- 

duties  by  the  oommiMioners  upon  proof  Hon  thereof." 
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1881        that  tbey  were  of  opinion  that  the  cashier  was  a  ^  servant  or  other 
BoLTE      person  "  who  dwelt  only  for  the  purpose  of  protection. 

A.  V.  Dicey y  for  the  appellant.    The  cashier  was  not  *^  a  seryant 

Q.  B.  D.  Qp  other  person  "  within  the  meaning  of  the  exception  in  41  Vict, 
c.  15y  s.  13.  The  earlier  Acts,  48  Greo.  8,  c.  55  and  6  Gea  4  c  7, 
8.  ly  provided  for  an  exemption  from  dnty  in  the  case  of  hooses 
nnoccnpied  except  by  a  caretaker ;  the  later  Act  aathorizing  the 
commissioners  to  grant  a  licence  for  the  occupier  to  appoint  one 
of  his  servants^  named  in  the  lioenoCy  as  caretaker,  but  not  aatho- 
rizing the  servant  to  inhabit  the  boildiDg  as  ''  a  place  of  residence." 
Then  came  the  Act  32  &  33  Vict.  c.  14,  s.  11,  which  is  in  pari 
materia  with  41  Vict.  c.  15,  maintaining  the  exemption  although 
a  servant  or  other  person  might  dwell  in  the  tenement  for  its 
protection.  Beading  41  Vict.  c.  15,  s.  13,  part  2,  with  reference 
to  the  previous  Acts,  it  is  obvious  that  the  "servant  or  other 
person  ^  contemplated  is  an'  actual  servant  of  the  occupier.  The 
legislature  intended  that  there  should  not  be  a  double  exemption 
from  duty  by  allowing  a  person  who  would  otherwise  occupy 
premises  for  which  duty  would  be  payable  to  escape  liability. 
The  present  case  is,  however,  substantially  decided  by  Yewens  v. 
Noakea  (1),  where  a  clerk  employed  at  a  salary  of  1502.  a  year 
lived  in  trade  premises  with  his  wife,  children,  and  servant  for  the 
purpose  of  taking  care  of  them ;  and  it  was  held  by  the  Court  of 
Appeal  that  the  clerk  was  not  '^  a  servant  or  other  person  "  within 
the  exemption  in  32  &  38  Yict.  c.  14,  s.  11,  Thesiger,  L.J.  (2), 
expressing  his  opinion  that  these  words  applied  only  to  an  ordinary 
menial  or  domestic  servant. 

[Mathew,  J.  Is  a  policeman  who  occupies  premises  as  a 
caretaker  to  be  considered  as  a  domestic  servant  ?] 

He  performs  the  duties  of  a  servant,  but  the  cashier  does  not 
live  in  the  house  solely  for  the  purpose  of  protecting  it.  If  not 
there  he  would  live  in  premises  liable  to  duty. 

Bosanquet,  for  the  respondents.  The  decision  of  the  commis- 
sioners was  right.  The  words  ''servant  or  other  person"  must 
mean  something  more  than  an  ordinary  domestic  servant.  Tewens 
V.  Nodkes  (1)  is  really  in  the  respondents*  favour.    There  the 

(1)  6  Q.  B.  D.  530.  (2)  6  Q.  B.  D.  580,  at  p.  687. 


Htdb. 
Q.  B.D. 
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exemption  was  overruled  because  the  caretaker  had  made  the       issi 
premises  the  dwelliiig-place  of  himself,  his  family,  and  servant ;      bolfb 
but  Thesiger,  L.J.,  says  that  if  the  commissioners  had  decided  the 
point  as  a  question  of  fact  without  submitting  it  to  the  Court, 
there  would  be  no  ground  for  interfering  with  their  decision. 
Here  the  commissioners  have  given  their  decision. 

Dicey,  in  reply.  The  commissioners  decided  the  matter  as  a 
question  of  law,  and  not  as  a  question  of  fact. 

LiXDLET,  J.  I  am  of  opinion  that  we  ought  not  to  disturb  the 
finding  of  the  commissioners.  The  question  turns  upon  the  con- 
struction of  s.  13,  part  2,  of  the  Customs  and  Inland  Revenue 
Act,  1878  (41  Vict.  c.  15),  by  which  every  house  or  tenement 
which  is  occupied  solely  for  the  purposes  of  any  trade  or  business, 
or  of  any  profession  or  calling,  by  which  the  occupier  seeks  a 
livelihood  or  profit,  is  exempted  from  duty,  and  this  exemption  is 
to  take  effect  although  a  servant  or  other  person  may  dwell  in  such 
house  for  its  protection.  How  far,  then,  does  the  meaning  of  this 
term  **  servant "  extend  ?  In  the  present  case  the  commissioners 
were  of  opinion  that  the  cashier  was  a  servant  within  the  meaning 
of  the  exemption,  and  we  are  invited  on  the  part  of  the  Crown  to 
decide  that  a  cashier  cannot  be  such  a  servant  as  is  mentioned  in 
the  section.  In  the  absence  of  any  statutory  definition  governing 
the  case,  I  have  the  greatest  difficulty  in  going  that  length. 
Beliance  has  been  placed  on  the  judgment  in  Yetoens  v.  NoaJce$  (1), 
but  I  do  not  think  that  it  is  any  authority  against  the  exemption 
which  is  now  claimed.  I  am  not  prepared  to  say  what  my  decision 
would  be  if  the  opinion  of  the  commissioners  were  not  before  me, 
but  I  think  the  facts  are  wholly  different  from  those  in  Yewens  v. 
Noakes.  (1)  There  the  clerk  lived  in  the  house  with  his  wife, 
children,  and  servant,  and  Thesiger,  L.J.,  says:  *'The  present 
is  not  upon  the  facts  stated  to  us  by  the  commissioners,  the  case 
of  an  ordinary  caretaker,  but  of  a  man  who  occupies  with  his 
wife  and  family  a  considerable  portion  of  the  sitting-rooms  and 
bedrooms  of  the  dwelling,  and  occupies  them  not  merely  with  his 
wife  and  family,  but  with  a  servant,  for  the  purpose  of  attending 
upon  him  and  his  family.**    Further  on  the  Lord  Justice  says  that 

(1)  6  Q.  B.  D.  530. 


Q.  B.  D. 
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1881  there  is  another  ground  for  allowing  the  appeal  that  the  legis- 
HoLFB  lature,  in  using  the  term  servant^  uses  it  in  its  ordinary  and 
Hyde  popular  sense  as  a  menial  or  domestic  servant.  But  this  opinion 
is  extra  judicial,  and  he  further  says  that,  with  reference  to  the 
difiSculty  which  there  must  be  of  drawing  the  line  between  cases 
under  the  Act,  the  commissioners  must  decide  the  point,  and  if 
they  had  found  as  a  fact  that  the  caretaker  was  a  seryant  the 
Ck)urt  would  not  be  justified  in  interfering.  I  think  that  this  is  a 
case  in  which  the  commissioners  have  drawn  the  line,  and  that 
their  decision  must  stand. 

Watkin  Williams,  J.  I  am  of  the  same  opinion.  The  only 
question  of  law  in  this  case  is,  whether  the  cashier  can  be,  or,  in 
other  words,  whether  it  was  competent  for  the  commissioners  to 
find  that  he  was,  a  caretaker  within  the  meaning  of  the  exception. 
I  think  we  must  answer  this^question  in  the  affirmative. 

Mathew,  J.,  concurred. 

Judgment  for  ths  respondents. 

Solicitor  for  appellant:  Solioitor  of  Inland  Revenue. 
Solicitors  for  respondents :  Lovdl^  Son,  dt  Pitford. 


April  G.  [IN  THE  COURT  OF  APPEAL.] 

<^-,,V,  HORNB  v.  HUGHES. 

Q.  1>.  D. 

Bill  of  Sale^Trantfer-'Awgnment-^Bms  of  Sale  Act,  1878  (41  &  42  Vtd. 

C  31),  88.  8, 10. 

A  bill  of  sale  of  goods,  wbicb  was  duly  registerod,  was  given  to  secare  500/. 
vrith  interest,  part  of  wbicb  was  at  a  subsequent  date  paid  off.  A  deed  was 
afterwards  made  between  tbe  two  parties  to  tbe  bill  of  sale,  and  the  plaintiff, 
wberebj  tbe  security  was  transferred  and  tbe  goods  assigned  to  bim,  on  bis  paying 
off  tbe  amount  remaining  due  on  tbe  bill  of  sale  and  making  a  fartber  advance  to 
tbe  grantor,  tbe  wbole  amount  secured  by  tbis  deed  being  5012.  15«.  9d,,  with 
interest,  and  tbe  rate  of  interest  and  tbe  times  of  payment  being  different  from 
those  of  the  former  deed : — 

Eeld  (by  Watkin  Williams  and  Mathew,  J  J.),  that  tbis  deed  was  a  transfer 
and  not  a  new  bill  of  sale,  and  need  not  be  registered  under  tbe  Bills  of  Sale  Act, 
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1878,  to  be  effectual  as  to  the  whole  amoant  aecared  by  it,  agamst  an  execution  1331 

creditor.  

Held,  by  the  Court  of  Appeal  (Bramwell,  Baggallay,  and  Lush,  L.JJ.),  that  Morne 

whether  or  not  the  deed  was  an  effectual  security,  without  registration,  for  the  Hoghes. 

fresh  advance,  it  was,  as  to  the  amoant  which  remained  due  on  the  former  bill  of  —"^ 

sale,  a  transfer  and  valid  to  that  extent  without  registration  imder  the  Bills  of  A  3  j^^ 
Sale  Act,  1878,  so  as  to  eutitle  the  plaintiff  to  the  goods. 

SPKCiAi.  Case,  from  which  the  following  facts  appeared. 

1.  The  sheriff  of  Middlesex  seized  certain  scheduled  goods  in 
the  possession  of  Edward  Bawson  Clark,  nnder  a  writ  of  fi.  fa., 
issned  at  the  suit  of  Thomas  Hughes  the  defendant,  against 
Edward  Bawson  Clark,  and  the  same  were  claimed  by  William 
Home,  the  plaintiff. 

2.  An  interpleader  summons  was  taken  oat,  and  it  was  ordered 
that  the  question  of  law  arising  upon  the  claim  should  be  deter- 
mined by  special  case. 

3.  On  the  26th  of  July,  1877,  Edward  Bawson  Clark  by  deed, 
mortgaged  his  household  goods  and  effects  to  the  Beal  and  Per- 
sonal Advance  Company,  Limited,  for  securing  the  sum  of  5007. 
This  deed  was  duly  registered  at  the  Bills  of  Sale  office.  The  in- 
denture (1)  was  made  between  Edwin  Stanley  Clark  of  the  first  part, 
Edward  Bawson  Clark,  the  mortgagor,  of  the  second  part,  and  the 
Beal  and  Personal  Advance  Company,  Limited,  the  mortgagees, 
of  the  third  part.  It  recited,  among  other  things,  an  indenture 
of  the  19th  of  June,  1877,  by  which  certain  goods  the  property  of 
Edward  Bawson  Clark,  were  mortgaged  by  him  to  Edwin  Stanley 
Clark,  and  that  this  indenture  was  duly  registered  as  a  bill  of 
sale ;  that  the  mortgagor  had  applied  to  the  mortgagees  to  lend 
him  500/.,  and  that  Edwin  Stanley  Clark  had  agreed  to  postpone 
his  security ;  and  witnessed  that  in  pursuance  of  such  agreement, 
and  in  consideration  of  the  sum  of  5002.  then  paid  by  the  mort- 
gagees to  the  mortgagor,  Edward  Bawson  Clark  covenanted  with 
the  mortgagees  to  pay  to  them  on  the  26th  of  October  then  next 
the  principal  sum  of  6007.  and  if  it  or  any  part  should  remain 
unpaid  on  the  26th  of  October  thenceforth  to  pay  interest  at 
20  per  cent,  per  annum  on  the  fourth  Wednesday  in  every  third 
month,  and  further,  that  for  the  consideration  aforesaid,  Edwin 

(1)  This,  and  the  other  two  deeds  were  set  out  at  length  in  an  appendix  to 
the  case. 
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1881  Stanley  Clark  assigned^  and  the  mortgagor  assigned  and  oonfirmed, 
HoBNE  ^uito  the  mortgagees  all  the  goods  mentioned  and  described  in 
HUOBE8.     ^^^    schedule  or   inventory  thereto,  subject  to  a   proviso  for 

- —  redemption. 
Q.BfD.  4.  On  the  26th  of  February,  1878,  the  Real  and  Personal 
Advance  Company,  Limited,  by  the  direction  of  Edv^ard  Bawson 
Clark,  by  deed  transferred  the  mortgage  to  one  Joseph  Clarke, 
and  this  transfer  was  duly  filed.  The  indenture  was  made  between 
the  Company,  of  the  first  part,  Edward  Bawson  Clark,  of  the 
second  part,  and  Joseph  Clarke,  of  the  third  part;  and  after 
reciting  the  indenture  of  the  26th  of  July,  1877,  and  that  the 
500Z.  was  still  due,  witnessed  that  in  consideration  of  5002.  to  the 
Company  paid  by  Joseph  Clarke  at  or  immediately  before  the 
execution  thereof  the  Company,  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over  to  Joseph  Clarke  the  principal  sum  of 
500/.  owing  by  the  thereinbefore  recited  mortgage,  and  all  their 
interest  therein,  and  all  rights,  powers,  and  remedies  for  the 
recovery  and  enforcing  payment  thereof;  and  for  the  consideration 
aforesaid,  the  Company  granted,  bargained,  sold,  assigned,  trans- 
ferred, and  set  over,  and  Edward  Eawson  Clark  granted,  bargained, 
assigned,  transferred,  ratified,  and  set  over  to  Joseph  Clarke  all 
the  goods  assigned  by  the  deed  of  the  26th  of  July,  1877,  to  the 
Company,  subject  to  the  equity  of  redemption  then  subsisting, 
under  and  by  virtue  of  the  indenture  of  the  26th  of  July,  1877, 
and  subject  also  to  the  indenture  of  mortgage  of  the  19th  of 
June,  1877,  in  favour  of  Edwin  Stanley  Clark.  The  deed 
contained  a  covenant  by  Edward  Bawson  Clark  to  pay  the  sum  of 
500Z.  on  demand,  and  interest  at  the  rate  of  10  per  cent  per 
annum,  by  equal  half  yearly  payments  on  the  26th  of  August  and 
the  26th  of  February  in  every  year,  the  first  of  such  paymenta  to 
be  made  on  the  26th  of  August  then  next  ensuing. 

5.  On  the  20th  of  February,  1880,  Joseph  Clarke,  Edwin 
Stanley  Clark,  and  Edward  Bawson  Clark  executed  a  deed  dis- 
posing of  their  interests  to  the  plaintiff,  William  Home.  This 
indenture  was  made  between  Joseph  Clarke,  of  the  first  part, 
Edwin  Stanley  Clark,  of  the  second  part,  Edward  Bawson  Clark, 
of  the  third  part,  and  William  Home,  of  the  fourth  part.  It 
recited  the  indenture  of  the  26th  of  July,  1877,  and  that  of  the 
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26tli  of  February,  1878,  and  that  Joseph  Clarke  claimed  that  1881 
there  was  owing  to  him  by  virtue  of  these  indentures  318?.  10«.  2d.  homw 
for  principal,  127.  78.  2i.  for  interest*  and  177.  lOs.  for  costs, 
making  in  all  the  sum  of  348Z.  Is.  4d. ;  that  Edward  Bawson 
Olark  had  requested  William  Home  to  pay  off  the  same  and  take  ^  B.  D. 
a  transfer  of  the  securities  vested  in  Joseph  Clarke ;  that  William 
Home  had  advanced  to  Edward  Bawson  Clark  the  sum  of  113/., 
and  had  agreed  to  advance  the  sum  of  348/.  7a.  4d.  for  the  purpose 
of  paying  off  Joseph  Clarke,  on  having  the  repayment  of  the 
sums  of  1132.,  3482.  7a.  4d,  and  401.  8a.  5d.  for  costs,  amounting 
together  to  5012.  15a.  9d.,  and  interest  thereon,  secured  as  therein- 
after mentioned,  and  witnessed  that  in  pursuance  of  the  agreement, 
and  in  consideration  of  the  sum  of  1132.  so  due  and  owing  by 
Edward  Bawson  Clark  to  William  Home,  and  of  the  sum  of 
3482.  7a.  4e2.  then  paid  by  William  Home  to  Joseph  Clarke  at  the 
request  of  Edwin  Stanley  Clark  and  Edward  Bawson  Clark,  and 
also  in  consideration  of  402.  8a.  5d.  then  advanced  by  William 
Home  for  the  payment  of  costs,  Joseph  Clarke,  with  the  consent 
of  Edwin  Stanley  Clark  and  Edward  Bawson  Clark,  bargained, 
sold,  transferred,  assigned,  and  set  over  the  principal  sum  of 
3482.  7a.  4d.  then  owing  to  Joseph  Clarke  by  virtue  of  the 
indentures  of  the  26th  of  July,  1877,  and  the  26th  of  February, 
1878,  and  all  the  interest  thenceforth  to  accrue  and  become 
payable  under  or  by  virtue  of  those  indentures,  or  either  of  them, 
and  all  rights  and  remedies  for  the  recovery  thereof;  and  that,  in 
further  pursuance  of  the  agreement  and  for  the  consideration 
aforesaid,  Joseph  Clarke,  with  the  consent  of  Edwin  Stanley 
Clark  and  Edward  Bawson  Clark,  granted,  bargained,  sold,  as- 
signed, transferred,  coid  set  over,  and  Edwin  Stanley  Clark  and 
Edward  Bawson  Clark  granted,  assigned,  and  confirmed  unto 
William  Home  the  goods  mentioned  and  described  in  the  schedule 
or  inventory  to  the  indenture  of  the  26th  of  July,  1877,  subject 
to  a  proviso  for  redemption  on  payment  of  5012.  15a.  9(2.,  on 
demand,  or  on  the  31st  of  July  then  next,  and  interest  at  10  per 
cent,  per  annum,  and  with  a  covenant  to  pay  the  principal  sum  of 
5012. 15a.  9d.  on  demand  or  on  the  31st  of  July  then  next,  which- 
ever should  first  happen,  and  interest  at  the  rate  aforesaid  to  be 
computed  from  the  date  of  the  deed.     A  memorandum  was 
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18S1        attached  to  the  deed  by  which  payment  was  not  to  be  demanded 

HoBirB      ^^*il  *^®  20th  of  February,  1881,  if  Edward  Bawson  Clark  shonid 

*•         regularly  pay  interest  by  equal  quarterly  payments,  unless  he 

should  allow  a  distress  or  execution  to  be  levied  on  the  goods  or 

Q.  a  D.     commit  an  act  of  bankruptcy  or  do  any  act  whereby  his  interest 
in  any  of  the  articles  might  become  charged. 

6.  The  execution  by  Edward  Bawson  Clark  of  the  deed  dated 
the  20th  of  February,  1880,  was  attested  by  a  solicitor  of  the 
Supreme  Court,  who  also  witnessed  the  signature  of  Joseph 
Clarke.  A  true  copy  of  the  deed  and  of  the  attestation  of  the 
execution  of  the  same,  together  with  the  affidavit  by  the  solicitor 
required  by  s.  10  of  the  Bills  of  Sale  Act,  were  duly  filed  with  the 
registrar  appointed  under  the  Act 

7.  There  was  no  attestation  by  a  solicitor  of  the  Supreme 
Court  to  the  execution  of  the  deed  by  Edwin  Stanley  Clark,  nor 
was  there  any  description  in  the  deed  of  the  residence  and 
occupation  of  the  attesting  witness  to  his  signature. 

8.  No  affidavit  containing  a  description  of  the  residence  and 
occupation  of  Edwin  Stanley  Clark,  or  of  Joseph  Clarke,  or  of 
the  residence  and  occupation  of  the  attesting  witnesses  to  the 
signatures  of  Edwin  Stanley  Clark  and  Joseph  Clarke  respec- 
tively, was  filed  with  the  registrar  appointed  under  the  Bills  of 
Sale  Act,  1878. 

9.  The  deed  of  the  20th  of  February,  1880,  refers  to  a  oertain 
schedule  or  inventory  to  the  deed  dated  the  26th  of  July  1877, 
but  neither  such  schedjile  or  inventory,  nor  a  true  copy  thereof, 
were  presented  to  or  filed  with  the  registrar  within  seven  dear 
days  of  the  making  or  giving  or  execution  of  the  deed  of  the  20th 
of  February,  1880. 

The  question  for  the  Court  was  whether  the  claimant  was 
entitled  to  the  goods  as  against  the  execution  creditor. 

March  15.  Charles,  Q.O.  (JET.  2>.  Oreene,  with  him),  for  the 
plaintiff,  contended  that  the  deed  of  the  20th  of  February,  1880, 
was  a  transfer  of  a  registered  bill  of  sale  within  s.  10  of  the  Bills 
of  Sale  Act>  1878,  and  therefore  need  not  be  registered.  The 
registration  of  a  deed  is  intended  to  give  notice  that  the  property 
in  the  goods  has  passed.     The  maximum  amount  secured  by  tbe 
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mortgage  was  snbBtantially  unaltered  by  the  transfer,  so  that  other       I881 
•creditors  of  th^e  mortgagor  could  not  be  prejudiced  by  it    He      Hor^e 
then  aigaed  that  if  the  deed  was  a  bill  of  sale  it  was  duly     hdqbes. 
registered,  since  the  provisions  with  regard  to  attestation  and      .^TTx 
explanation  could  not  apply  to  every  party  to  the  deed  but  only     Q.  B.  u. 
to  the  grantor,  and  in  his  case  the  Act  had  been  complied  with, 
and  further  that  the  registration  of  the  schedule  was  unnecessary 
under  the  circumstances  as  it  was  already  on  the  file. 

Edward  Pdlock^  for  the  defendant,  contended  that  by  a  transfer 
was  intended  merely  a  handing  over  of  the  sama  security  from  one 
person  to  another,  and  that  here  there  were  substantial  variations, 
and  among  other  things  an  alteration  of  the  amount  secured,  the 
plaintiff  getting  security  for  the  sums  of  113/.  and  402.,  over  and 
above  the  sum  at  that  time  secured  by  the  prior  bill  of  sale.  He 
also  contended  that  the  registration  was  insufficient 

Charles^  Q.C.9  was  heard  in  reply. 

Our.  adv.  vult 

March  16.  The  judgment  of  the  Court  (Watkin  Williams  and 
Mathew,  J  J.),  was  delivered  by 

Watkin  Wiluams,  J.  This  is  an  interpleader  proceeding  in 
which  the  plaintiff  claims  certain  goods  seized  by  the  Sheriff  of 
Middlesex  under  a  writ  of  fi.  fa.  issued  at  the  suit  of  the  defendant 
Hughes  in  December,  1880,  against  one  Edward  Kawson  Clark. 
The  question  in  the  case  is  whether  a  bill  of  sale  of  the  goods 
from  Edward  Bawson  Clark  to  the  plaintiff  dated  the  20th  of 
February,  1880,  under  which  the  plaintiff  claims,  is  void  by  reason 
of  non-compliance  with  the  provisions  of  the  Bills  of  Sale  Act, 
1878. 

The  material  facts  are  these:— On  the  26th  of  July,  1877, 
Edward  Bawson  Clark  by  deed  assigned  by  way  of  mortgage 
certain  goods  and  chattels  to  the  Beal  and  Personal  Advance 
Company,  Limited,  for  securing  a  loan  of  500Z.  and  interest  at  the 
rate  of  20  per  cent,  per  annum.  This  instrument  was  duly 
registered  as  a  bill  of  sale  according  to  law. 

On  the  26th  of  February,  1878,  the  Beal  and  Personal  Advance 
Company,  Limited,  by  the  direction  of  Edward  Bawson  Clark, 
transferred  this  mortgage  by  deed  to  one  Joseph  Clarke,  who  then 

Vou  71.  3  A  2 
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1881  in  consideration  of  an  advance  by  him  to  Edward  Bawson  Clark 
^^E  of  ^ho  s'^^™  of  500Z.9  became  transferee  and  mortgagee  of  the  goods 
HcQHEa      *^^  chattels  by  way  of  security  for  the  repayment  of  the  said  smn  of 

5OOZ.9  together  with  interest  at  the  rate  of  10  per  cent,  per  annum. 

Q.  B.  D.  On  the  20th  of  February,  1880,  the  mortgi^e  debt  had  become 
reduced,  so  that  there  remained  due  only  the  sum  of  3482.  Is.  4i., 
and  Joseph  Clarke  desiring  to  be  wholly  paid  oflT,  applied  to  the 
claimant  Home  to  advance  the  necessary  funds  and  take  a  transfor 
of  the  securities.  Home  consented  to  do  so,  and  at  the  same  time 
at  the  request  of  the  mortgagor  consented  to  advance  him  a 
further  sum,  which  with  the  expenses  would  bring  up  the  amount 
then  advanced  by  Home  substantially  to  the  same  amount  as  that 
originally  secured  by  the  bill  of  sale.  Accordingly,  on  the  20th 
of  February,  1880,  the  deed  or  bill  of  sale  in  question  was  entered 
into  between  the  mortgagor  Edward  Bawson  Clark,  the  mortgagee 
Joseph  Clarke,  and  the  claimant  Home  the  transferee  of  the 
mortgage,  whereby  after  reciting  all  the  foregoing  facts  and  that 
Home  had  made  the  promised  advances  to  about  5002L,  Joseph 
Clarke  and  Edward  Eawson  Clark  granted  and  assigned  to  Home 
all  the  goods  and  chattels  by  way  of  mortgage  and  security  to 
Home  for  the  total  sums  of  money  so  advanced  by  him  together 
with  interest  at  10  per  cent,  per  annum.  The  goods  comprbed 
in  these  deeds  were  seized  under  the  writ  of  fi«  fiEu  issued  at 
the  suit  of  the  defendant  against  Edward  Eawson  Clark,  and  the 
question  in  this  interpleader  is  whether  the  plaintiff's  title  under 
the  deed  is  good  as  against  the  defendant. 

The  defendant  raised  several  objections  to  the  validity  of  the 
plaintiff's  title;  he  contended  that  the  deed  of  the  20th  of 
February,  1880,  being  a  bill  of  sale  within  the  meaning  of  the 
4th  section  of  the  Bills  of  Sale  Act,  1878,  was  not  duly  registered 
according  to  the  provisions  of  that  statute,  and  was  accordingly 
void  as  against  him.  To  these  objections  the  plaintiff  replied : 
1st.  That  the  BiU  of  Sale  did  not  require  registration  because  it 
was  a  transfer  or  assignment  of  a  registered  bill  of  sale  which  is 
expressly  excepted  from  the  Act  by  s.  10,  which  enacts  that  **  A 
transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered."  2ndly.  He  contended  that  it  was  in  faot  duly  and 
sufficiently  registered  as  a  bill  of  sale. 


HOBNE 

Hughes. 
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If  the  plaintiff's  first  contention  be  correct  the  further,  questions       jg^^ 
do  not  arise.    In  our  opinion  the  plaintiff's  first  contention  is 
correct^  and  for  the  following  reasons. 

l^e  original  duly  registered  bill  of  sale  was  given  as  a  security 
for  the  repayment  of  an  advance  of  5002.9  together  with  interest  at  n^'jtv 
the  rate  of  20  per  cent,  per  annum,  and  was  intended  to  remain 
and  be  a  security  so  long  as  the  5007^  and  interest,  or..any  part 
thereof,  was  due  and  unpaid,  and  if  tiie  state  of  aooounts  between 
the  mortgagor  and  mortgG^ee  in  relation  to  the  advance  so 
secured  had  fluctuated  from  time  to  time,  there  can  be  no  doubt 
that  the  mortgage  would  have  subsisted  as  a  security  for  the  sum 
due  at  any  given  time  on  that  account  until  the  whole  had  been 
finally  paid  off. 

This  mortgage  was  duly  transferred  by  the  original  mortgagees 
to  Joseph  Clarke,  who  advcmced  the  necessary  money  to  pay  them 
off.  Joseph  Clarke,  therefore,  as  the  transferee  and  mortgagee  of 
the  goods  held  them  upon  precisely  the  same  terms  and  with  the 
same  rights  as  the  original  mortgagees,  and  although  the  amount 
of  his  advance  was  at  one  time  reduced  to  8487.,  there  can  be  no 
doubt  that  if  he  had  allowed  it  again  to  be  increased,  either  by 
arrears  or  interest  or  by  another  advance  to  the  maximum  sum  of 
5007.,  the  security  would  have  been  valid  and  effectual  for  that  sum. 

In  this  position  of  affairs  Joseph  Clarke,  being  desirous  of  being 
paid  off,  applied  to  Home  to  take  his  place  and  take  a  transfer  of 
the  security.    Home  consented  to  do  so,  and  at  the  same  time  to , 
make  up  the  advance  once  more  to  the  maximum  amount  secured 
by  the  bill  of  sale. 

This  appears  to  us  to  be  in  substance,  as  well  as  in  strict  form, 
a  transfer  of  the  bill  of  sale  within  the  meaning  of  s.  10  of  the 
Act.  Had  it  been  attempted  under  the  colour  of  a  transfer  and 
assignment  of  the  existing  mortgage  to  have  extended  the  security 
and  to  have  made  it  available  for  a  larger  advance  than  that  for 
which  the  original  mortgage  had  been  given,  such  a  transaction 
would  not,  in  our  opinion,  have  been  a  transfer  of  a  duly  registered 
bill  of  sale  within  the  meaning  of  the  lObh  section  of  the  Act, 
but  substantially  a  new  bill  of  sale  which  would  have  required 
registration  under  the  Act. 

The  defendant  appealed. 

3  A  2  2 
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HoBNE      chosen,  instead  of  transferring  the  former  security  and  getting  a 
HuCTEs      ^^^  ^^  ^^  ^^  ^  cover  the  new  advance,  to  deal  with  both 
T— •       matters  in  one  deed,  and  that  deed  cannot  be  a  transfer  such  as  is 
Q.  B.  b.     contemplated  by  the  Act.    Not  only  is  there,  a  sum  added  to  the 
security  above  the  amount  remaining  due  on  it,  bat  the  rate  of 
interest  is  different  on  the  deeds  of  the  26th  of  July,  1877,  and 
the  20th  of  February,  1880,  and  the  times  and  conditions  of  pay- 
ment of  principal  and  interest  are  also  different.    Barham  v.  Earl 
of  Thanet  (1)  shews  that  a  transfer  with  a  new  advance  under 
such  circumstances  as  these  would  not  be  considered  as  a  mere 
assignment  of  the  old  mortgage. 

Maurice  Powell  {CharleSy  Q.C.9  with  him),  for  the  plaintiff,  was 
not  called  on. 

The  Coubt  (Bramwell,  Baggallay,  and  Lush,  LJJ.)  were  of 
opinion  that  the  effect  of  the  deed  was  to  transfer  the  former 
security  for  318/.  7a.  4(2.  on  it,  and  that  such  a  transfer  being  valid 
without  registration  the  plaintiff  was  entitled  to  the  goods,  and 
that  it  was  not  necessary  to  determine  whether  he  had  a  right  to 
hold  them  as  security  for  any  larger  sum  than  348Z.  Is.  4(2.,  since 
he  was  at  all  events  entitled  to  hold  them  as  security  for  that 
sum. 

Judgment  for  the  jUainiiff. 

Solicitor  for  plaintiff:  8.  8.  8eal. 
Solicitors  for  defendant :  Bower  &  Cotton. 

(1)  8  M.  &  K.  607. 
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HYMAN  AND  WIFE  v.  NYE  &  SONS-  1881 

Negligence — JobmcLster — Defect  in  Carrictge — Warranty  of  fitness.  AprU  4. 

The  plaintiff  hired  from  the  defendant,  a  jobmaster,  for  a  specified  jonmey,  a  Q-  ^- 1^* 
carriage,  a  pair  of  horses,  and  a  driver.  Baring  the  jonmey  a  bolt  in  the  under* 
part  of  the  carriage  broke,  the  splinter  bar  became  displaced,  the  horses  started 
off,  the  carriage  was  npset,  and  the  plaintiff  injured.  In  an  action  against  the 
defendant  for  negligence,  the  jury  were  directed  that,  if  in  their  opinion  the 
defendant  took  all  reasonable  care  to  provide  a  fit  and  proper  carriage,  their  ver- 
dict ought  to  be  for  him.  The  jury  found  a  verdict  for  the  defendant,  and  in 
particular  that  the  carriage  was  reasonably  fit  for  the  purpose  for  which  it  was 
hired,  and  that  the  defect  in  the  bolt  could  not  have  been  discovered  by  the 
defendant  by  ordinary  care  and  attention  :— 

ffeldf  that  the  direction  was  wrong,  for  that  it  was  the  duty  of  the  defendant 
to  supply  a  carriage  as  fit  for  the  purpose  for  which  it  was  hired  as  care  and 
skill  could  render  it,  and  the  evidence  was  not  such  as  to  shew  that  the  breakage 
of  the  bolt  was,  in  the  proper  sense  of  the  word,  an  accident  not  preventible  by 
any  care  or  skill,  or  to  warrant  the  finding  of  the  jury  that  the  carriage  was 
reasonably  fit  for  the  purpose  for  which  it  was  hired. 

Statement  of  claim — that  defendant  was  a  jobmaster,  carry- 
ing on  business  at  Brighton,  and  that  the  plaintiff  was  lawfully 
travelling  in  and  using  a  carriage  of  the  defendant  in  the  custody 
and  care  of  the  defendant's  servant^  when,  through  the  negligence 
and  default,  or  through  the  want  of  care  and  skill  of  the  defend- 
ant, the  carriage  was  upset  and  the  plaintiff  thrown  from  it  and 
injured. — 

Defence  denying  the  negligence.    Joinder  of  issue. 

At  the  trial  before  Hawkins,  J.,  at  the  Middlesex  sittings  in 
July,  1880,  there  was  a  verdict  for  the  defendant. 

A  rule  haying  been  obtained  calling  upon  the  defendant  to 
shew  case  why  there  should  not  be  a  new  trial  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  the  weight  of  the 
evidence, 

Sir  J.  HolkeTy  Q.C,  and  Petheram,  Q.C.,  shewed  cause. 

Houghton  (Sir  H.  Oifard,  Q.O.,  and  WiUis^  Q.C.f  with  him), 
supported  the  rule. 

Cur.  adv.  vuit. 
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Htman      Lindley,  J. 


V. 


^^-  April  4.    The  following  judgments  were  delivered : — 

Q.B.  D. 

LiKDLETy  J.  The  defendant  in  this  case  was  n  job-master  at 
Brighton^  letting  out  carriages  and  horses  for  hire.  The  plaintiff 
hired  of  him  a  landau,  and  a  pair  of  horses,  and  a  driyer,  for  a 
drive  from  Brighton  to  Sboreham  and  back.  After  having  driven 
ficmie  way,  and  whilst  the  carriage  was  going  down  hill  and  slowly 
over  a  newly  mended  pstrt  of  the  road,  a  bolt  in  the  imderpart  of 
the  carriage  broke.  The  spUnter-bar  became  displaced;  the 
horses  started  off;  the  carriage  was  upset;  the  plaintiff  was 
thrown  out  and  injured,  and-  hb  brought  this  action  for  com« 
pensation. 

It  was  proved  at  the  trial  that  no  fault  could  be  imputed  to  the 
horses  nor  to  the  driver ;  and  although  the  plaintiff  was  chained 
with  having  caused  the  accident  by  pulling  the  reins,  the  jury 
found  in  the  plaintiff's  favour  on  this  point,  and  nothing  now 
turns  upon  it. 

It  further  appeared  that  the  carriage  had  been  built  by  a  good 
builder  some  eight  or  nine  years  before  the  accident ;  had  been 
repaired  by  a  competent  person  about  fifteen  months  before  it ; 
that  the  defendant  had  no  reason  to  suppose  that  there  was  any 
defect  in  the  carriage  or  in  any  of  its  bolts ;  and  that  the  defect, 
if  any,  in  the  bolt  which  broke  could  not  have  been  discovered  by 
any  ordinary  inspection.  The  bolt  itself  was  not  produced  at  the 
trial,  and  the  nature  of  the  defect,  if  any,  in  it  when  the  carriage 
started  was  not  proved. 

The  learned  judge  at  the  trial  told  the  jury  in  substance  that 
the  plaintiff  was  bound  to  prove  that  the  injury  which  he  had 
sustained  was  caused  by  the  negligence  of  the  defendant ;  and  if 
in  their  opinion  the  defendant  took  all  reasonable  care  to  provide 
a  fit  and  proper  carriage  their  verdict  ought  to  be  for  him. 
Being  thus  directed,  the  jury  found  a  verdict  for  the  defendant ; 
and  in  particular  they  found  that  the  carriage  was  reasonably  fit 
for  the  purpose  for  which  It  was  hired,  and  that  the  defect  in  the 
bolt  could  not  have  been  discovered  by  the  defendant  by  ordinary 
care  and  attention.    The  plaintiff  complains  of  this  direction,  and 


Q.  B.  D. 
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of  the  verdict  founded  upon  it,  and  we  have  to  consider  whether        I88I 
the  direction  was  correct.  e»a» 

The  substance  of  the  complaint  against  the  direction  to  the  ^^' 
jury  is  that  it  was  too  favourable  to  the  defendant^  inasmuch  as 
the  judge  did  not  suflSciently  explain  the  degree  of  care  which  the 
defendant  was  bound  to  take,  and  the  jury  were  led  to  believe 
that  the  defendant  was  not  liable  for  defects  of  which  he  knew 
nothing,  and  which  were  not  discoverable  by  him  by  ordinary 
care  and  attention.  The  plaintiff  also  contends  that  the  break- 
ing of  the  bolty  under  no  unusual  strain,  rendered  it  incumbent 
on  the.  defendant  to  shew  that  the  carriage  when  sent  out  was 
fit  for.  its  journey,  and  that  the  verdict  on  this  point  was  against 
the  we^ht  of  evidence,  especially  as  the  broken  bolt  was  not 
produced. 

The  questions  thus  raised  are  of  considerable  difficulty  and 
importance,  and  have  rendered  it  necessary  to  examine  a  great 
number  of  authorities.  The  most  important. are  the  following: 
Ohridie  y*  Qriggs  (1) ;  Bremner  v.  WiUiams  (2) ;  Sharp  v.  Qrey  (3) ; 
ReaMead  v.  Midland  By.  Co.  (4) ;  Francis  v.  OookreU  (5) ;  Fowler 
v.  Loeh  (6);  Searle  v.  Laverick  (7);  Eopitoff  v.  Wihon  (8); 
Bandall  v.  Nemon  (9) ;  Story  on  Bailments  (§§  498,  592). 

A  careful  study  of  these  authorities  leads  me  to  the  conclusion 
that  the  learned  judge  at  the  trial  put  the  duty  of  the  defendant 
too  low*  A  person  who  lets  out  carriages  is  not,  in  my  opinion, 
responsible  for  all  defects  discoverable  or  not ;  he  is  not  an  insurer 
against  all  defects ;  nor  is  he  bound  to  take  more  care  than  ooach 
proprietors  or  railway  companies  who  provide  carriages  for  the 
public  to  travel  in ;  but  in  my  opinion,  he  is  bound  to  take  as 
much  care  as  they ;  and  although  not  an  insurer  against  all  defects, 
he  is  an  insurer  against  all  defects  which  care  and  skill  can  guard 
against.  His  duty  appears  to  me  to  be  to  supply  a  carriage  as  fit 
for  the  purpose  for  which  it  is  hired  as  care  and  skill  can  render  it ; 
and  if  whilst  the  carriage  is  being  properly  used  for  such  purpose 
it  breaks  down,  it  becomes  incumbent  on  the  person  who  has  let  it 

(1)  2  Camp.  80.  (6)  Law  Rep.  7  C.  P.  272 ;  9  ibid. 

(2)  1  Car.  &  P.  414.  761,  n. 

(3)  9  Bing.  457.  (7)  Law  Rep.  9  Q.  B.  122. 

(4)  Law  Rep.  2  Q.  B.  412.  (8)  1  Q.  B.  D.  877. 
(6)  Law  Rep.  6  Q.  B.  184,  501.               (9)  2  Q.  B.  D.  102. 
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Hyuan 

V. 

Nye. 

Q.  B.  D. 

Lindley,  J. 


out  to  shew  that  the  break  down  was  in  the  proper  sense  of  the  word 
~an  accident  not  preventible  by  any  care  or  skill.  If  he  can  prove 
this,  as  the  defendant  did  in  Christie  v.  Qrigga  (1),  and  as  the 
railway  company  did  in  Beadhead  v.  Midland  By.  Co,  (2),  he  will 
not  be  liable  ;  but  no  proof  short  of  this  will  exonerate  him«  Kor 
does  it  appear  to  me  to  be  at  all  unreasonable  to  exact  suck 
vigilance  from  a  person  who  makes  it  his  business  to  let  out 
carriages  for  hire.  As  between  him  and  the  hirer  the  risk  of 
defects  in  the  carriage,  so  far  as  care  and  skill  can  avoid  them, 
ought  to  be  thrown  on  the  owner  of  the  carriage.  The  hirer  trusts- 
him  to  supply  a  fit  and  proper  carriage ;  the  lender  has  it  in  hia 
power  not  only  to  see  that  it  is  in  a  proper  state,  and  to  keep  it 
so,  and  thus  protect  himself  from  risk,  but  also  to  charge  hia 
customers  enough  to  cover  his  expenses. 

Such  being,  in  my  opinion,  the  law  applicable  to  the  case,  it 
follows  that  the  direction  given  to  the  jury  did  not  go  far  enough, 
and  that  it  was  not  sufiScient,  in  order  to  exonerate  the  defendant 
Sxom  liability  for  him  to  prove  that  he  did  not  know  of  any  defect 
in  the  bolt ;  had  no  reason  to  suppose  it  was  weak,  and  could  not 
see  that  it  was  by  an  ordinary  inspection  of  the  carriaga  It 
further  follows  that,  in  my  opinion,  the  evidence  was  not  such  aa 
to  warrant  the  finding  that  the  carriage  was  in  a  fit  and  proper 
state  when  it  left  the  defendant's  yard. 

In  many  of  the  cases  bearing  on  this  subject,  the  expre8si<» 
''  reasonably  fit  and  proper  "  is  used.  This  is  a  little  ambiguous, 
and  requires  explanation.  In  a  case  like  the  present,  a  carriage 
to  be  reasonably  fit  and  proper  must  be  as  fit  and  proper  as  care 
and  skill  can  make  it  for  use  in  a  reasonable  and  proper  manner^ 
i.e.,  as  fit  and  proper  as  care  and  skill  can  make  it  to  carry  a 
reasonable  number  of  people,  conducting  themselves  in  a  reason- 
able manner,  and  going  at  a  reasonable  pace  on  the  journey  for 
which  the  carriage  was  hired;  or  (if  no  journey  was  specified) 
along  roads,  or  over  ground  reasonably  fit  for  carriages.  A 
carriage  not  fit  and  proper  in  this  sense  would  not  be  reasonably 
fit  and  proper,  and  vice  vers&.  The  expression  *^  reasonably  fit " 
denotes  something  short  of  absolutely  fit ;  but  in  a  case  of  thia 
description  the  difierence  between  the  two  expressions  is  not  great. 

(1)  2  Camp.  80.  f    (2)  Law.  Rep.  2  Q.  B.  412. 
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It  was  objected  on  the  part  of  the  defendant  that  the  plaintiff 
had  in  his  statement  of  claim  based  his  case  on  negligence  on  the 
part  of  the  defendant,  and  not  on  any  breach  of  warranty  express 
or  implied,  and  consequently  that  the  plaintiff  could  not  recover 
in  this  action,  at  least,  without  amending.  But  the  absence  of 
such  care  as  a  person  is  by  law  bound  to  take  is  negligence ;  and 
whether  the  plaintiff  sues  the  defendant  in  tort  for  negligence  in 
not  having  supplied  such  a  fit  and  proper  carriage  as  he  ought  to 
have  supplied,  or  whether  the  plaintiff  sues  him  in  contract  for 
the  breach  of  an  implied  warranty  that  the  carriage  was  as  fit  and 
proper  as  it  ought  to  have  been,  appears  to  me  wholly  immaterial. 
Upon  this  point  I  adopt  the  opinion  of  Baron  Martin  in  Francis 
V.  Coekrdl  (1),  which  is  based  upon  and  warranted  by  Brawn  v. 
Boorman.  (2) 

The  plaintiff's  pleadings  would  have  been  free  from  all  objection 
if  he  had  stated  in  his  statement  of  claim  that  he  hired  the 
carriage  of  the  defendant,  and  not  merely  that  the  plaintiff  was 
lawfully  in  the  carriage.  But  the  defendant  knew  under  what 
circumstances  the  plaintiff  was  lawfully  in  it ;  and  there  was  no 
surprise  or  miscarriage  of  justice  occasioned  by  the  omission  of 
the  statement  of  the  fact  of  hiring.  It  appears  to  me,  therefore, 
that  the  plaintiff  ought  not  to  be  precluded  from  recovering  in 
this  action  as  the  pleadings  stand,  if  the  facts  come  out  in  his 
favour. 

For  the  above  reasons  I  am  of  opinion  that  there  should  be  a 
new  trial,  and  that  the  costs  of  the  first  trial,  and  of  this  rule, 
should  abide  the  event. 


issi 


Utvak 

V. 

Nyb. 
Q.  B.  D. 


Undley,  J. 


Mathew,  J.  The  learned  judge  appears  to  have  considered 
that  the  plaintiff  by  his  pleadings,  had  undertaken  to  prove  negli- 
gence, and  to  have  told  the  jury  that  if  they  thought  reasonable 
care  and  precaution  had  been  taken  by  the  defendant  to  ascertain 
that  the  carriage  was  safe,  they  might  find  that  it  was  safe.  In 
other  words,  the  question  whether  the  carriage  was  safe,  was 
treated  as  if  it  were  the  same  with  the  question  whether  the 
defendant  might  have  reasonably  believed  it  to  be  safe. 

It  appears  to  me  that  the  question  which  the  jury  ought  to 

(1)  Law  Kep.  6  Q.  B.  6C9.  (2)  11  CI.  &  Fin.  1. 


Q.  B.  D. 

Mathew,  J. 
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SrvAs  ^^^  when  it  was  hired  by  the  plaintiff.  The  cases  referred  to  by 
Nye.  ™7  Brother  Lindley,  seem  to  shew  that  there  is  no  distinction  in 
this  respect  between  contracts  for  the  sale  and  for  the  hire  of  an 
article  for  a  specific  purposOi  where  trust  is  reposed  in  the  person 
who,  in  the  ordinary  .conrse  of  bosiness,  sells  or  lets  to  hire.  The 
purpose  and  use,  the  time  for  which  the  article  is  intended  to  be 
usedy  seem  to  me  the  essential  part  of  the  contract. 

The  warranty  of  seaworthiness  in  the  case  of  a  ship  has  been 
traced  in  many  recent  cases  to  its  source  in  the  ordinary  contract 
fof  hiring  an  article  for  a  specific  purpose ;  and  the  obligation  to 
proiide  a  road  worthy  carriage  is  not  as  oneroas  as  the  obligation 
to  provide  a  seaworthy  ship,  which,  in  the  absence  of  express 
terms,  is  implied  in  any  contract  of  affreightment :  Steel  t.  State 
Line  Steamship  Go.  (1) 

Here,  the  defendant  let  the  carriage  for  the  purpose  of  carrying 
the  plaintiff  safely.  The  plaintiff  4!m6ted  him  to  select  the  car- 
riage, horses,  and  driver,  and  there  seems  to  me  nothing  unrea- 
sonable in  charging  the  defendant  with  a  duty  which  it  was 
certainly  in  his  power  to  fulfil,  and  which  from  his  business  he 
would  be  presumed  to  have  bound  himself  to  take  the  proper 
steps  to  perform  strictly. 

Beference  has  been  made  to  the  form  of  the  pleadings,  and 
it  has  been  argued  that  the  question  of  negligence  was  the  only 
question  raised  by  the  statement  of  claim,  and  that  his  present 
contention  is  not  open  to  the  plaintiff.  I  conceive  it  to  be  the 
duty  of  a  judge  in  cases  of  this  description,  to  permit  such  amend- 
ments as  will  permit  the  real  questions  in  dispute  between  the 
litigants  to  be  determined.  It  is  only  a  question  of  terms.  Here, 
neither  party  insisted  upon  a  strict  construction  of  the  pleadings. 
The  learned  judge  would  probably  not  have  refused  an  adjourn- 
ment, if  the  defendant  had  made  out  that  he  was  not  in  a  position 
to  meet  the  case  made  by  the  plaintiff  at  the  trial.  The  defend- 
ant could  hardly  have  made  any  such  assertion  with  reason.  The 
defendant  knew  and  the  plaintiff  did  not  know  how  the  acdd^it 
had  been  brought  about^  It  was  from  the  defendant's  witness, 
who  was  called  to  shew  that  there  was  no  defect  in  the  constmo- 

(1)  3  App.  Caa.  72. 
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tion  of  the  carriage,  that  important  eyidence  was  obtained  as  to 
the  broken  bolt  The  defendant  could  not  reasonably  CQmplain 
that  this  evidence  was  any  surprise  to  him.  I  will  only  add  that 
I  do  not  think  the  defect  in  question  could  be  regarded  as  a 
latent  defect — if  the  obligation  of  the  hirer  be  restricted  to  defects 
which  are  not  latent — a  point  which  it  is  unnecessary  at  present 
to  discuss. 

Bule  abscliUe, 

Solicitor  for  plaintiff:  A.  G.  Bitton. 

Solicitors  for  defendant :   Warry^  Bohins,  &  Surges. 


1881 


Htman 

V, 

Nye. 

Q.  B.  D. 

Mathew,  J. 


[IN  THE  COURT  OF  APPEAL.] 

BAINES  t;.  BROMLEY  and  Akotheb. 

Fractice^^Costa — Claim  and  Counter-claim — Costs  of  {he  Cause — Judgment — 

Certificate  of  Associate. 

The  plaintiff  claimed  to  recover  commission  due  to  him  from  the  defendants  on 
an  agreement.  The  defendants  denied  the  claim,  and  claimed  by  way  of  counter- 
claim 230?.  Os.  9d.  for  goods  sold.  The  jury  found  a  verdict  for  the  plaintiff  on 
the  claim  for  HiL  17a.  6d,  and  a  verdict  for  the  defendants  on  the  oounter-daim 
for  2S0L  Oi.  9d.  The  judgment  entered  was  "  that  the  plaintiff  recover  against 
the  defendants  I,  for  his  costs  of  suit/'  and  "  that  the  defendants  recover 
against  the  plaintiff  115?.  Ba,  Zd.  on  the  counter-claim  and  2.  for  their  costs  of 
the  counter-claim  " : — 

Meld,  reversing  the  decision  of  Pollock,  B.,  that  on  taxing  the  costs  according 
to  the  judgment  the  plaintiff  and  not  the  defendants  was  entitled  to  the  costs  of 
the  cause. 

Semhle,  per  -Brett,  L.J.,  that  where  there  is  a  claim  with  issues  on  it  and  a 
counter-claim  (which  is  not  a  set-off  but  is  in  the  nature  of  a  cross-action)  with 
issues  on  it,  and  the  plaintiff  succeeds  on  the  claim,  and  the  defendant  succeeds 
on  such  counter-claim,  the  taxation,  if  not  otherwise  ordered,  should  be  by  taxing 
the  claim  as  if  it  and  its  issues  were  an  action,  and  by  taxing  the  counter-claim 
as  if  it  and  its  issues  were  also  an  action,  and  the  allocatur  for  costs  should  be 
given  for  the  balance  in  favour  of  the  party  in  whose  favour  is  such  balance ;  the 
master  on  such  taxation  dividing  items  which  are  common  to  both  actions. 


Apra26. 

(0.  A.) 
EX.D. 


Appeal  from  a  decision  of  Pollock,  B.,  refusing  an  applica- 
tion made  on  behalf  of  the  plaintiff  to  review  the  master's 

taxation.  (1) 

(1)  Ante,  p.  197. 
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1881  The  plaintiff  by  bis  statement  of  claim  sought  to  recover  from 

Badtes      the  defendants  commission,  which  he  alleged  to  be  dae  to  him 

Bbomxt.    ^^  ^^^  defendants  upon  an  agreement    made  betweea  the 

(6:7)      P^'^*"^  *»<*  *»"«  defendants,  whereby  the  defendants  agreed  that 

Ex.  D.      they  would  execute  orders  to  be  given  by  the  plaintiff  on  behalf 

of  Messrs.  Dahl  &  Co.,  of  Copenhagen  for  goods  in  the  way  of  the 

defendants'  business,  and  that  they  would  supply  the  goods  to 

the  said  Messrs.  Dahl  &  Ca  through  the  plaintiff  so  as  to  enable 

the  plaintiff  to  charge  Dahl  &  Co.  with  the  commission.     The 

statement  of  claim  then  alleged  that  the  defendants,  in  breach  of 

the  agreement  had  supplied  goods  to  Dahl  &  Co.  otherwise  than 

through  the  plaintiff,  whereby  the  plaintiff  lost  his  commission. 

The  defendants  in  their  statement  of  defence  denied  the  plaintifiTs 

claim,  and  claimed  against  the  plaintiff  by  way  of  set-off  and 

counter-claim  230/.  0&  9(2.  for  goods  sold  by  them  to  the  plaintiff. 

The  plaintiff  by  his  reply  admitted  that  he  was  indebted  to  the 

defendants  in  the  sum  of  2302.  08.  9d. 

The  cause  was  tried  before  Cleasby,  B.,  and  a  special  jury,  in 
London,  in  May,  1878,  when  the  jury  found  a  verdict  for  the 
plaintiff  for  1147.  178.  6(2.,  and  a  verdict  for  the  defendants  on  the 
counter-claim  for  2302.  08.  dd.  That  learned  judge  directed  that 
judgment  should  be  entered  for  the  plaintiff  on  the  claim,  and 
judgment  for  the  defendants  on  the  counter-claim  for  1152.  Ss.  3d., 
being  the  balance,  and  the  certificate  of  the  associate  was  drawn 
up  accordingly.  The  facts  as  above  stated  appear  in  the  said 
judgment  of  Pollock,  B.,  but  the  judgment  as  entered  is  not  set 
out  nor  is  it  noticed  by  the  learned  Baron  in  his  judgment.  The 
judgment  as  entered  was  as  follows :  ^  Therefore  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendants  2.  for  his  costs 
of  suit,  which  costs  were  by  a  master's  certificate,  dated  day 

of  9 1878,  allowed  at       2.,  and  that  the  defendants  recover 

against  the  plaintiff  1152.  38.  3(2.  on  the  counter-claim  and  2L  for 
their  costs  of  the  counter-claim,  which  costs  were,  by  a  master's 
certificate,  dated  the  day  of  ,  1878,  allowed  at         V 

Upon  the  taxation  of  the  costs  the  master  treated  the  case  as  a 
verdict  for  the  defendants,  and  gave  to  them  the  costs  of  the 
cause,  inclading,  among  other  things,  the  cost  of  interrogatories 
by  the  plaintiff  to  the  defendants,  and  allowed  the  plaintiff  only 
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the  costs  of  his  witnesses,  whose  evidence  was  essential  to  establish       issi 
his  claim  against  the  defendants  to  the  extent  to  which  he      bainb 

succeeded.  BBoliLEY. 

Pollock,  B.,  apheld  this  taxation  by  the  master,  and  dismissed        -— 
the  application  to  reyiew  it.  Ex.  D. 

The  plaintiff  appealed. 

Pollard,  for  the  plaintiff. 

[Cotton,  L.J.  The  judgment  is  that  the  plaintiff  recover  his 
costs  of  suit  and  the  defendants  only  the  costs  of  the  oounter- 
elaim.] 

Yes,  and  by  mistake  notice  of  this  is  omitted  by  Pollock,  B.,  in 
his  judgment. 

[Brett,  LJT.    Is  not  this  the  ordinary  form  of  judgment  ?] 

It  is  not  denied  that  that  is  so ;  but  the  costs  have  not  been 
properly  taxed.  The  ''  event "  in  Order  LY.,  rule  1,  should  be 
readf  distributively :  Myers  v.  Defries  (1)  and  Ellis  v.  DesUva.  (2) 
The  counter-claim  is  not  pleaded  as  a  set-off  but  as  a  cross-action : 
Winterjield  v.  Bradnum.  (3)  The  costs  should  be  taxed  in  the 
way  ordered  in  Cole  v.  Firth  (4),  namely,  ''the  costs  of  and 
relating  to  plaintiff's  claim,  and  the  proof  thereof  be  paid  by  the 
defendants,  and  the  costs  of  and  relating  to  the  defendants' 
counter-claim  and  the  proof  thereof  be  paid  by  the  plaintiff.**^ 

Forbes,  Q.C,  for  the  defendants.  The  plaintiff  really  had  no 
judgment  for  a  farthing.  He  took  nothing,  because  he  was 
indebted  to  the  defendants  in  a  larger  amount.  Before  the 
Judicature  Acts  the  defendants  could  have  set  off  what  was  due  to 
them  against  the  plaintiff's  claim  and  recovered  the  difference  in 
a  cross-action.  In  that  case  the  plaintiff  would  be  defeated  in  his 
action  and  have  to  pay  the  costs  of  it»  and  the  defendants  would 
succeed  in  their  cross-action  and  have  the  costs  of  them.  Why 
should  the  result  be  different  by  the  defendants  being  allowed 
now  to  plead  by  way  of  set-off  and  counter-claim  ?  The  distinc- 
tion between  matter  of  set-off  and  of  counter-claim  properly 
so-called  is  pointed  out  by  Manisty,  J.,  in  Stooke  v.  Taylor.  (5) 

(1)  5  Ex.  D.  180.  (8)  3  Q.  B.  D.  324 

(2)  Ante,  p.  521.  (4)  4  Ex.  D.  301,  o. 

(5)  5  Q.  B.  D.  586. 
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1881  [Bbamwell^  L. J.    Has  the  master  given  the  plaintiff  in  this 

Bainks      c^®  ^s  costs  of  suit.] 

He  has  given  him  the  costs  of  the  issues  on  which  he  succeeded , 
and  this  is  what  the  judgment,  when  fairly  constmedy  must  mean. 


V, 

Bbomlst. 


(C.  A.) 
'Ex.  D. 


Bramwell,  L.J.  I  am  of  opinion  that  this  appeal  should  be 
allowed,  and  I  think  so  by  reason  of  the  judgment  which,  as 
entered,  in  terms  orders  that  the  plaintiff  recover  his  costs  of  sait. 
Both  the  master  and  the  learned  judge  would  have  been  right  if 
the  old  rule,  which  is  still  in  existence,  was  applicable,  namely, 
that  the  party  in  whose  favour  was  the  balance  recovered  that 
with  the  costs  of  the  action.  That,  however,  is  not  the  judgment 
which  was  pronounced  here ;  and  it  is  enough  for  me  to  say  that 
the  taxation  which  has'  taken  place  cannot  be  supported,  having 
reference  to  that  judgment. 

Bbett,  L.J.    I  also  think  that  this  appeal  must  be  allowed. 
The  judgment  is  entered  and  the  costs  are  by  it  dealt  with  as  if 
the  defendants  had  met  the  plaintiff's  claim  by  a  counter-claim  in 
the  nature  of  a  cross-action,  not  of  a  set*off,  and  such  judgment 
stands  unchallenged.    The  question  is  how  ought  the  costs  to  be 
taxed  when  in  such  a  case  the  plaintiff  sacceeds  on  his  daim  and 
the  defendants  on  their  counter-claim.    If  this  had  been  treated  as 
a  pare  set-off  to  the  amount  of  the  plaintiff's  claim  (as  I  think  it 
might  have  been),  and  it  had  so  appeared  on  the  judgment  then  it 
seems  to  me  that  the  defendants  would  have  been  entitled  to  the 
costs  of  the  action,  because  then  the  defendants  would  have 
denied  by  way  of  defence  that  the  plaintiff  had  any  right  to  bring 
an  action  at  all.  There  may  be  a  case  where  the  defence  is  partly 
by  way  of  set-off  and  partly  by  way  of  counter-claim,  as  where  the 
defendant  asserts  his  right  to  recover  the  amount  of  balance  due 
after  satisfying  the  plaintiff's  claim  by  his  set-off.     It  is  not 
necessary  to  say  now  how  the  costs  in  such  a  case  are  to  be  taxed, 
because  here  the  judgment  is  in  form,  not  that  the  defendants 
have  a  set-off,  but  a  counter-claim  only.    It  is  as  if  the  defendants 
chose  to  deny  the  whole  of  the  plaintiff's  claim  and  to  rest  on 
their  cross-action.    The  costs  have  been  taxed,  however,  as  if  the 
plaintiff  had  not  succeeded  at  all  in  his  action,  but  only  on  certain 
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issues^  and  I  think  that  that  was  wrong.    That  alone  is  sufficient       1881 

to  sustain  the  appeal.    I  have,  however,  a  firm  opinion  that  where      baines 

there  is  a  claim  with  issues  taken  on  it  and  a  counter-claim,  not  a    bbomlet. 

set-off,  but  in  the  nature  of  a  cross-action  with  issues  on  it,  and       -—  ^ 

re.  A.^ 

where  the  plaintiff  succeeds  on  the  claim  and  the  defendant  on  .  Ex.  D. 
the  coanter-daim,  the  proper  principle  of  taxation,  if  not  other- 
wise ordered,  is  to  take  the  claim  as  if  it  and  its  issues  were  an 
action,  and  then  to  take  the  counter-claim  and  its  issues  as  if 
it  were  an  action,  and  then  to  give  the  allocatur  for  costs  for  the 
balance  in  favour  of  the  litigant  in  whose  favour  the  balance 
turns.  In  such  a  case  where  items  are  common  to  both  actions 
the  master  would  divide  thenu  Where  the  so-called  counter- 
claim  is  a  set-off,  there  is  but  one  action. 

Cotton,  L.J.  The  sole  question  here  is,  I  think,  whether 
under  this  judgment  the  costs  haviB  been  rightly  taxed.  The 
judgment  is  that  the  plcdntiff  recover  his  costs  of  suit>  and  the 
question,  therefore,  is  whether  the  master  on  taxation  allowed  the 
plaintiff  such  costs.  It  is  clear,  I  think,  that  he  did  not  do  so, 
and  that  the  taxation  must  be  reviewed. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Scott  dk  Barham* 
Solicitors  for  defendants :  Bell,  Brodriek,  dt  Qray. 
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1881  [IN  THE  COURT  OP  APPEAL.] 

Marekl. 

-^^  —  CHAPLEO  AND  WIFE  tr.  THE  BRUNSWICK  PERMANENT  BUILDING 
Q.  B.  D.  SOCIETY  A»D  Othkhb. 

Building  Society^Unincorporated — Certified  BuUb — Borrowing  in  excess  of 
Prescribed  Limit  —  Agent -^  Authority  —  Holding  out  hy  Society  and 
Directors. 

By  the  certified  rales  of  an  uniDOorporated  buildmg  society  the  directors  might 
borrow  money  not  exceeding  a  prescribed  amount  Loans  were  made  to  the 
society  thioagh  its  secretary  in  accordance  with  adyertisoments,  issued  with  the 
authority  of  the  directors,  that  such  loans  might  be  so  made  by  bringing  the 
money  to  the  office  of  the  secretary.  In  each  case  a  receipt  was  given  by  the 
secretary  for  the  money  as  a  loan  to  the  society,  with  a  written  undertaking  by 
him  "  to  procure  the  promissory  note  of  the  directors  for  the  loan,"  and  afterwards, 
in  pursuance  to  such  undertaking,  the  receipt  was  exchaoged  for  such  note,  which 
always  bore  the  date  of  the  receipt.  After  an  amount  had  been  so  borrowed 
exceeding  the  limit  prescribed  by  the  rules,  the  plaintiffs,  who  had  on  several 
previous  occasions  lent  money  to  the  society  according  to  the  above  mode,  paid  a 
sum  to  the  secretary  as  a  loan  to  the  society,  and  received  from  him  the  usual 
I'oceipt  and  undertaking,  but  no  promissory  note  of  the  directors  was  ever  after- 
wards given,  and  the  secretary  absconded,  appropriating  that  sum,  with  other 
moneys  of  the  society,  to  his  own  use.  In  an  action  against  the  society  and 
directors,  the  jury  found  that  the  society  held  out  the  secretary  to  the  plaintiffs  as 
having  authority  to  receive  the  loan  on  their  behalf  on  the  terms  on  which  it  was 
received,  and  that  the  directors  did  the  same  :— 

Heldf  that  such  finding  was  bad  in  point  of  law  as  against  the  society,  and  that, 
as  the  limit  for  borrowing  prescribed  by  the  rules  had  been  exceeded  when  the 
loan  was  made  by  the  plaintiffs,  the  society,  which  had  derived  no  benefit,  was 
not  liable  for  such  loan : — 

Held  (Bramwell,  L.J.,  doubtmg),  that  although  there  was  no  fraud  on  the  part 
of  the  directors  they  were  personally  liable  to  the  plaintifiiB  for  the  money  which 
had  been  so  advanced, 

Tms  was  an  action  by  Joseph  Chapleo  and  Martha  his  wife, 
against  the  Brunswick  Permanent  Boildmg  Society  and  six 
persons  who  were  the  directors  of  such  society,  to  recover  the 
amoants  of  five  several  loans  which,  in  1872, 1874, 1875, 1876, 
and  1878,  had  been  made  by  the  plaintiff  Joseph  Chapleo  to  the 
society,  in  some  cases  in  his  own  name  only,  and  in  others  in  the 
name  of  his  wife,  and  which  had  all  been  made  on  the  terms,  as 
he  alleged,  and  which  was  borne  out  by  the  evidence,  that  divers 
directors  of  the  society  should,  as  a  collateral  security  for  the 


VOL.  7L     QUEEira  BENCH,  C.  P^  AND  EX  DIVISIONS.  697 

repayment^  deliver  their  joint  and  several  promissory  note  for  issi 

the  amount  of  each  snch  loan.    Promissory  notes  of  some  of  the  Gbaflbo 

defendants  were  accordingly  so  given  for  each  of  the  first  four  bbunswick 

loans,  and  as  the  amounts  of  these  were  paid  into  court  by  the  Building 

1  SOCIETV. 

defendants  and  accepted  by  the  plaintiffs^  the  action  became       

virtually  one  for  only  the  last  of  these  loans,  which  was  a  loan  of     q.  b.  d. 
1007.  made  by  the  plaintiff  Joseph  Chapleo  on  the  29th  of  October, 
1878. 

The  society  was  not  incorporated  until  November,  1878,  but 
its  rules  were  duly  certified  according  to  6  &  7  Wm.  4,  c  32. 
By  the  first  of  these  rules  its  objects  as  a  benefit  building  society 
were  described,  and  by  the  second  it  was  stated  that  the  society 
should  be  governed  by  a  board  of  directors  consisting  of  six 
shareholders,  three  of  whom  should  form  a  quorum ;  that  they 
should  meet  once  in  every  fourteen  days  or  oftener,  if  necessary, 
to  transact  business  and  to  determine  all  matters  provided  or  not 
provided  for  by  the  rules.  The  tenth  rule  appointed  Messrs. 
Keighley  Lea,  Son,  &  Co.  secretaries  to  the  society.  The 
twelfth  rule,  which  related  to  borrowing  by  the  society,  was  as 
follows :  *^  The  directors  may  at  any  time,  as  may  be  necessary 
for  the  purposes  of  the  society,  borrow  money  at  interest  from  any 
banker  with  whom  the  funds  of  the  society  shall  be  deposited,  or 
from  any  other  source,  to  procure  which  the  directors  may  give 
such  security  as  they  may  think  proper,  but  the  total  amount 
of  money  to  be  so  borrowed  shall  not  at  any  one  time  exceed 
two-thirds  of  the  amount  for  the  time  being  secured  by  the  mort- 
gages to  the  society."  The  only  other  material  rule  was  the 
thirty-second,  which  related  to  the  duties  of  the  secretaries.  It 
was  as  follows :  *^  The  secretaries  shall  superintend  and  direct  the 
general  business.  They  shall  keep  the  accounts  in  such  manner 
as  shall  be  satisfactory  to  the  board ;  they  shall  call  all  meetings 
whether  of  the  board  or  the  society ;  they  shall  attend  all  meet- 
ings, take  minutes,  and  furnish  any  information  in  their  power, 
and  fully  attend  to  every  duty  pertaining  to  that  office,  in 
consideration  of  which  they  shall  receive  from  the  funds  the  sum 
of  121  per  cent,  upon  all  receipts.  They  shall  be  at  liberty  to 
appoint  a  person  to  act  for  them  in  their  absence." 
It  was  admitted  that  previously  to  the  29th  of  October,  1878, 
Vou  VI.  3  B  2 
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1881 


Chapleo 
Brunswick 

BuihDlNO 
SOCIITT. 

(OT) 
Q.  B.  D. 


when  the  lOOZ.  loan  in  dispute  in  this  action  occurred,  the  total 

amount  borrowed  by  the  society  exceeded  the  limits  prescribed 

by  the  twelfth  nile.  This  1007.  was  brought  by  the  plaintiff  Joseph 

Chapleo  to  the  offices  of  Keighley  Lea  &  Co.,  which  was  the  only 

office  of  the  society,  the  place  where  the  meeting  of  the  directors 

took  place,  and  where  the  four  previous  loans  had  been  made 

by  the  plaintiff  in  accordance  to  advertisements  issued  with  the 

authority  of  the  directors  that  loans  might  be  made  to  the  society 

by  bringing  the  money  for  that  purpose  to  the  office  of  Eeighley 

Lea  &  Oo.     Before  this  last  100/.  was  brought  to  that  office  by 

the  plaintiff,  the  directors  had  instructed  Keighley  Lea  not  to 

advertise  any  more,  but  they  had  not  desired  him  to  withdraw 

the  former  advertisements  or  to  give  the  public  notice  that  they 

were  no  longer  to  be  acted  upon.     On  payment  of  this  lOOZ.  a 

receipt  was  given  by  a  Mr.  Fazakerly,  a  clerk  in  the  office  who 

had  received  the  former  loans,  for  Keighley  Lea  &  Co.,  which 

receipt  was  as  follows: — ^^^Beceived  from  Mr.  Joseph  Chapleo, 

ot  411,  Oldham  Boad,  Manchester,  the  sum  of  1007.  as  a  loan 

to  the  Brunswick  Permanent  Building  Society,  and  we  hereby 

•undertake  to  procure  the  promissory  note  of  the  directors  for  the 

.said  loan. 

(Signed)  "  Keighley  Lea  &  Co., 

"  Secretaries, 

^'  100?.  "  by  Alfred  Fazakerly." 

Similar  receipts  in  this  form  had  been  given  to  the  plaintiff 
for  the  former  loans,  and  promissory  notes  of  the  directors  accord- 
ing to  the  undertaking  in  such  receipts  had  been  subsequently 
given,  the  notes  being  dated  when  the  money  was  entered  by 
Keighley  Lea  &  Co.  in  the  society's  cash  books,  which  generally 
corresponded  with  the  date  when  the  money  was  lent  No 
promissory  note  was  ever  given  for  securing  this  last  loan  of  100/. 
Keighley  Lea,  who  had  for  the  last  three  or  four  years  alone 
constituted  the  firm  of  Keighley  Lea  &  Ca,  absconded  in  Decem- 
ber, 1878,  or  in  January,  1879,  having  appropriated  to  himself  a 
large  sum  belonging  to  the  society.  The  society  and  the  directors 
repudiated  their  liability  to  the  plaintiffs,  and  consequently  this 
action  was  brought ;  and  at  the  trial  before  Lord  Coleridge,  C Ji 
at  Manchester,  in  February,  1880,  the  following  questions  were 
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left  to  the  jury :  Ist.  Did  the  society  hold  out  Keighley  Lea  to 
the  plaintiflfs  as  having  authority  to  receive  this  loan  on  their 
behalf  on  the  terms  on  which  it  was  received  ?  2nd.  Did  the 
defendants  the  directors  ?  The  jury  answered  both  questions  in 
the  affirmative,  and  the  Chief  Justice,  after  argument  on  further 
consideration,  entered  judgment  for  the  plaintiffs  against  both  the 
society  and  the  directors.  (1) 

From  this  judgment  both  the  society  and  the  directors 
appealed. 

The  society  obtained:  also  a  rule  nisi  in  the  divisional  court  for 
a  new  trial,  but  such  rule  nisi  was  to  stand  over  until  after  the 
appeal  had  been  heard. 

An  application  to  the  divisional  court  was  made  on  behalf  of 
the  directors,  for  a  new  trial,  on  the  ground  that  they  were  not 
liable,  and  had  not  made  themselves  personally  liable  by  signing 
the  promissory  note.  This  application  was  refused  by  the  Courts 
and  the  following  judgments  were  delivered. 

Grove,  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  It  differs  very  much  in  my  opinion  from  the  point  raised 
by  the  Solicitor  General  who  appeared  for  the  society,  because 
this  is  a  case  in  which  certain  individuals  who  were  directors  of 
the  society  are  sued,  and  it  is  shewn  by  the  evidence,  that  those 
directors  had  for  a  very  considerable  period  of  time  signed 
promissory  notes,  and  acted  upon  what  Keighley  Lea  bad  done  as 
their  agent.  He  had  unquestionably  acted  with  their  consent  as 
their  agent  in  receiving  money  as  loans  for  the  society,  and  they 
sanctioned  what  he  so  did  by  making  themselves  personally 
liable  as  signers  of  promissory  notes.  That  is  very  strong 
evidence  that  they  authorised  him  to  so  act  as  their  agent  and 
that  they  held  him  out  to  the  public  as  their  agent.  These  very 
plaintiffs  and  others  had  paid  money  and  received  these  promis- 
sory notes  which  the  directors  hetd  themselves  signed,  shewing  that 
they  adopted  the  receipt  of  the  money  and  became  responsible  for 
it.  Lea  acted  as  their  agent,  and  they  held  him  out  as  their 
agent  for  a  considerable  time  when  they  had  no  right  as  directors 
to  borrow  money  at  all,  but  were  admittedly  going  beyond  the 
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power  conferred  upon  them  as  to  the  amount  of  money  thej 
were  authorised  to  borrow.  It  appears  to  me  that  that  is  strong 
and  ample  evidence  of  these  defendants,  the  directors,  holding- 
out  Lea  as  a  person  authorised  by  them  to  borrow  money  for  the 
society,  they  haying  frequently  sanctioned  his  acts  to  borrow 
money  for  the  society,  and  therefore  there  was  ample  evidence  of 
their  being  personally  liable.  I  think,  therefore,  that  not  only 
was  the  direction  of  my  Lord  right,  but  that  the  verdict  of  the 
jury  was  perfectly  right  upon  the  question  he  left  to  them* 

The  argument  of  Mr.  Crompton  is  this,  that  the  directors  were 
not  liable  because  Lea  gave  a  particular  form  of  receipt  to  the 
plaintiff  Chapleo  in  this  case,  in  which,  after  acknowledging  the 
receipt  of  the  loan  for  the  society,  he  added  an  undertaking  of 
his  own  that  he  would  get  the  directors  to  sign  the  promissory 
note.  I  do  not  think  that  that  form  of  receipt  alters  the  case,  the 
real  question  is  did  the  directors,  at  a  time  when  they  had  no 
power  to  borrow  money  for,  the  society,  choose  themselves  [upon 
their  own  responsibility  to  borrow  money  which  as  directors  of 
the  society  they  had  no  right  to  do.  Did  they  authorise  Lea 
as  their  agent  to  receive  loans,  nominally  for  the  society,  but 
for  which  they  took  upon  themselves  the  responsibility.  I  think 
there  is  ample  evidence  of  this,  and  therefore,  to  my  mind,  the 
form  of  the  receipt  becomes  immaterial. '  Even  assuming  for  the 
moment  that  the  form  of  receipt  would  have  justified  Mr.  Cromp- 
ton's  argument,  had  this  been  a  single  transaction,  I  do  not  think 
that  it  can  get  over  a  long  course  of  business  in  which  they 
authorised  Lea  to  receive  money  from  persons  on  loan  which  they 
bad  no  right  as  directors  of  the  society  to  do,  and  which  they 
therefore  did  upon  their  own  responsibility.  I  think,-  on  these 
grounds,  that  there  should  be  no  rule. 


LiNDLEY,  J.  I  am  of  the  same  opinion.  This  was  an  action 
brought  by  Mr.  Chapleo  to  recover  a  sum  of  1002.  advanced  by 
him,  ostensibly,  and  as  far  as  he  knew,  to  the  Brunswick  Perma- 
nent Benefit  Building  Society.  In  point  of  fact,  it  appears 
that  he  handed  that  money  io  a  clerk  of  Eeighley  Lea  &  Co. 
What  we  have  to  consider  is,  what  was  the  position  of  Eeighley 
Lea  &  Co.,  what  power  was  there  to  borrow  money  at  all,  and 
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ivhat  part  the  directors  took  in  conducting  that  part  of  the 
basiness  of  the  society  which  related  to  the  borrowing  of  money. 
Now,  the  rules  of  the  society  were  these.  The  first  rule  states  what 
the  objects  of  the  society  are,  and  rule  2  says  that  the  society 
shall  be  goyemed  by  a  board  of  directors.  [The  learned  judge 
then  read  rules  10^  12,  and  32.]  Now  the  power  to  borrow  is 
therefore  vested  in  the  directors.  They  have  power  to  borrow, 
but  at  the  same  time,  there  is  a  limit  set  to  the  exercise  of  that 
power,  and  it  is  their  business  to  see  that  this  limit  is  not 
exceeded.  It  seems  that  the  facts  are  these,  that  that  power  was 
exhausted,  that  is  to  say,  more  than  two  thirds  of  the  amount  for 
the  time  being  secured  by  the  mortgages  to  the  society  had  been 
borrowed,  and  therefore  if  the  directors  allowed  Keighley  Lea  & 
Co.  to  borrow  money  for  the  society  after  that  limit  was  passed, 
the  directors  would  in  effect  be  holding  out  Keighley  Lea  &  Co., 
OS  authorised  to  borrow  money  for  the  society  when  there  was  no 
power  to  borrow  at  all ;  and  that  is  what  the  directors  did ;  and 
upon  that  ground  the  action  against  the  directors  appears  to 
me  to  lie  upon  the  plainest  possible  principles,  the  principle  being 
that  they  represented  to  the  plaintiffs  that  they,  the  directors, 
were  empowered,  and  that  Eeighley  Lea  &  Co.,  who  managed 
the  details  of  the  business,  were  authorized  to  borrow  money  for 
the  society  when  there  was  no  power  to  borrow  money,  and  it 
seems  to  me  that  the  directors  are  bound  to  pay  on  every  ground, 
and  that  of  course  includes  the  ground  upon  which  more  particu- 
larly the  case  was  left  to  the  jury. 

It  appears  that  the  way  in  which  the  money  was  lent  was  this : 
the  cash  was  paid  to  Eeighley  Lea  &  Co.,  or  to  some  clerk  of 
theirs,  and  at  the  same  time  a  receipt  was  given  which  acknow- 
ledged that  the  sum  had  been  received  for  the  society,  and  then 
there  was  an  undertaking  by  Eeighley  Lea  &  Co.,  to  procure 
the  promissory-  note  of  the  directors  for  the  loan.  That  was 
the  course  of  practice,  and  it  had  been  followed  in  a  great 
variety  of  cases  for  a  great  number  of  years,  and  in  particular 
with  reference  to  this  very  plaintifi^  Chapleo,  because  he  had 
advanced  money  on  such  receipts  before  he  advanced  this  parti- 
cular hundred  pounds  in  question,  and  conformably  with  that 
usual  practice  the  directors  had  given  to  the  lenders  generally. 
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and  to  this  lender  in  particular,  promissory  notes  signed  by  five 
of  them,  which  was  the  security  referred  to  in  rule  12.  Now 
the  matter  was  put  to  the  jary  in  this  way.  [The  learned 
judge  here  read  the  direction  of  Lord  Coleridge,  C.J.,  and  the 
questions  he  left  to' the  jury.]  The  jury  say  yes  to  both  ques- 
tions. We  are  not  now  discussing  the  liability  of  the  society, 
that  is  open  to  consideration,  and  will  have  to  be  argued 
hereafter,  but  as  against  the  directors  it  is  perfectly  plain  to 
me  not  only  that  there  is  evidence  that  they  did  authorize  Lea 
to  borrow  money  for  the  society  upon  the  old  terms,  but  there 
is  abundant  evidence  that  there  was  authority  given  to  Lea  to 
borrow  money  for  the  society  generally  without  reference  to  those 
particular  terms.  In  either  way  the  directors  were  holding  out 
Lea  as  entitled  to  borrow  money  for  the  society  when  there  was 
no  authority  whatever  from  the  society  to  do  anything  of  the 
kind.  It  appears  to  me,  therefore,  on  these  grounds  that  there 
was  no  misdirection,  and  that  the  verdict  was  right  and  that 
there  ought  to  be  no  rule. 

LoBD  Coleridge,  C.  J.    I  am  of  the  same  opinion. 

The  directors  appealed,  and  obtained  from  the  Court  of  Appeal 
a  rule  nisi  for  a  new  trial,  which  was  directed  to  come  on  with  the 
appeal  from  the  judgment  of  Lord  Coleridge,  C.J. 

Sir  John  HoOcer^  Q.C.y  and  Crompton,  for  the  defendant  director?. 
The  decision  in  Drew  v.  Ntmn  (1),  carries  the  doctrine  of  holding 
out  to  the  extreme  limit,  and  the  judgment  now  appealed  from 
goes  further.  The  judgment  is  incorrect  as  to  Keighley  Lea's 
authority ;  he  could  not  have  authority  to  act  dishonestly.  The 
cases  cited  by  the  Lord  Chief  Justice,  of  Barwich  v.  EngUsk 
Joint  Stock  Bank  (2) ;  Mackay  v.  Commereial  Bank  of  New 
Brunswick  (3) ;  and  Western  Bank  of  Scotland  v.  Addis  (4) ;  do 
not  support  his  judgment. 

[Bbamwell,  L.J.  In  Pharmaceutical  Society  v.  London  and 
Provincial  Supply  Association  (5)>  Lord  Blackburn  is  reported 


(1)  4  Q.  B.  D.  661. 

(2)  Law  Bep.  2  Ex.  259. 


(5)  0  i!^  pp.  Gas.  at  pp.  869,  870. 


(3)  Law  Pep.  5  P.  C.  394. 

(4)  Law  Bep.  1  H.  L.,  Sc  145. 
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to  have  said  ^'  A  corporation  may  be  fined,  and  a  corporation  may 
pay  damages;  and  therefore  I  mast  totally  dissent,  notwith- 
standing what  Lord  Justice  Bramwell  said,  or  is  reported  to  haye 
said,  npon  the  supposition  that  a  body  corporate  or  a  corporation 
that  incorporated  itself  for  the  purpose  of  publishing  a  newspaper 
conld  not  be  tried  and  fined,  or  an  action  for  damages  brought 
against  it  for  a  libel ;  or  that  a  corporation  which  commits  a 
nuisance  could  not  be  convicted  of  the  nuisance,  or  the  like."  I 
think  there  must  be  some  mistake  in  the  report,  for  it  makes  Lord 
Blackburn  confound  action  and  indictment,  and  surely  mens  rea 
is  necessary  to  constitute  crime.] 

The  whole  law  on  the  subject  now  before  the  Court  is  to  be 
foimd  in  Beattie  t.  Lord  Ebury  (1),  and  in  Eaglesfield  y.  Marquis 
of  Londonderry.  (2)  If  the  society  is  liable  there  is  no  false 
holding  out  on  the  part  of  the  directors,  and  if  the  society  is  not 
liable,  the  misrepresentation  (if  any)  is  not  fraudulent.  If  any 
previous  authority  was  given  to  Lea  it  was  revoked,  but  that 
question  was  not  left  to  the  jury.  The  directors  are  entitled  to 
judgment,  or,  if  not,  there  ought  to  be  a  new  trial. 

Sir  F.  Uerschelly  8.O.,  and  Q,  W.  Heywood^  for  the  defendant 
society.  There  could  be  no  power  to  borrow  apart  from  the  rules 
of  the  society :  In  re  National  Permanent  Benefit  Building  Society ^ 
Ex  parte  WiUiameon  (3) ;  Laing  v.  Beed  (4) ;  In  re  Victoria 
Permanent  Benefit,  Building,  Investmewtj  and  Freehold  Land 
Society,  HiWs  Oaae,  Jones's  Case.  (5)  The  only  power  to  borrow 
here  was  under  rule  12.  It  is  clear  that  a  rule  authorizing 
unlimited  borrowing  would  be  illegal,  yet,  if  holding  out  has  the 
effect  here  contended  for,  any  rule  limiting  the  borrowing  powers 
is  useless.  The  decisions  are  strongly  against  the  liability  of  the 
society :  Ashhury  BaUway  Carriage  and  Iron  Co.  v.  Biche  (6) ; 
Bichardson  y.  Williamson  (7)  ;  Weeks  v.  Propert  (8) ;  Fountaine  v. 
Carmarthen  By.  Co.  (9);  In  re  Kent  Building  Society  (10) ;  In 
re  Vale  of  Neath  and  South   Wales  Brevsery  Joint  Stock  Co., 
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(5)  Law  Rep.  9  £q.  605. 

(6)  Law  Rep.  7  E.  &  L  653. 
.(7)  Law  Rep.  6  Q.  B.  276. 

(8)  Law  Rep.  8  C.  P.  427. 

(9)  Law  Rep.  5  Eq.  316. 


(10)  1  Dr.  &  Sm,  417. 
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Ex  parte  Morgan  (1) ;  In  re  Professiandl,  Commercial^  and  In- 
dusirial  Benefit  Building  Soeietg.  (2)  It  is  contended  heie  that 
the  plaintiffs  are  not  bound  by  the  rules,  because  they  did  not  per* 
sonally  know  of  them ;  this  is  incorrect,  in  BaJfour  y.  Ernest  (3) 
Willes,  J.,  said:  *' Every  person  dealing  with  the  company,  is 
bound  to  know  the  contents  of  the  company's  deed  of  settlement : 
Boyal  British  Bank  y.  Twrquand.  (4)" 

Charles  Btissell,  Q.C.y  and  8.  Taylor  (C.  A.  Bussdl^  with  him), 
for  the  plaintiffs.  The  defendant  society  is  liable.  The  society 
was  not  incorporated  when  the  cause  of  action  arose,  and  it  was 
only  a  partnership  with  certain  statutory  rules  and  restrictions. 
The  10  Geo.  4,  c.  56,  was  only  a  Friendly  Societies  Act,  and  benefit 
building  societies  were  first  established  by  6  &  7  Wm.  4,  c.  32, 
which  applied  the  provisions  of  the  Friendly  Societies  Acts  to 
benefit  building  societies,  and  enabled  them  to  make  rules,  and 
Laing  v.  Beed  (5)  shews  that  they  may  make  a  rule  for  borrowing 
a  limited  amount  of  money  for  the  purposes  of  the  society.  Being 
not  incorporated  the  individual  members  might  be  liable  like  any 
other  individuals  for  what  has  been  done  under  an  implied  autho- 
rity given  to  their  agent  to  borrow.  That  the  borrowing  power 
was  exceeded  is  a  matter  which  could  only  be  known  to  the  officers 
of  the  society,  and  not  to  the  persons  who  lent  their  money,  and 
the  society  must  be  liable  for  the  fraud  or  wrongful  act  of  their 
agent  who  was  held  out  as  having  authority  to  borrow  for  the 
society:  MacJcay  y.  Commercial  Bank  of  New  Brunswick  (6); 
HovldsworOh  V.  (Kty  of  Glasgow  Bank  (7) ;  Swift  v.  Winier- 
botham  (8) ;  Barwick  v.  English  Joint  Stock  Bank.  (9)  That  last 
case  is  supported,  though  its  reasoning  is  not  considered  to  be 
satisfactory,  by  Bramwell,  L.J.,  in  Weir  v.  Bell.  (10)  It  has 
also  been  approved  of  Jn  Swire  t.  Francis.  (11)  As  regards 
the  defendant  directors,  the  authorities  cited  on  behalf  of  the 
society  establish  the  liability  of  the  directors.  It  is  clear  from 
the  evidence  that  Lea  was  authorized  by  them  to  take  money  on 


CI)  18  L.  J.  (Ch.)  265. 

(2)  Law  Rep.  6  Ch.  866. 

(3)  5  C.  B.  (N.S.)  601,  at  p.  623. 

(4)  5  E.  &  B.  248;  6  E.  &  B.  327. 

(5)  Law  Bep.  5  Ch.  4. 


(6)  Law  Rep.  6  P.  C.  394. 

(7)  5  App.  Cas.  317. 

(8)  Law  Rep.  8  Q.  B.  244. 

(9)  Law  Rep.  2  Ex.  259. 
(10)  3  Ex.  D.  238,  at  p.  244. 


(11)  3  App.  Cas.  1C6. 
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loan  to  the  society  with  an  undertaking  that  it  should  be  secured 
by  promissory  notes  signed  by  such  directors,  and  this  liability 
on  the  part  of  the  directors  can  exist  together  with  the  liability 
of  the  society.  Next,  if  the  society  be  not  liable,  because  its 
borrowing  power  had  already  been  exceeded,  then  the  directors 
would  be  still  liable  on  the  ground  that  they  had  authorized  Lea 
to  warrant  to  lenders  that  the  society  had  authority  to  borrow : 
Weeks  v.  Propert  (1)  and  Biehardson  v.  Williamson.  (2)  The 
oourse  of  practice  shewed  also  that  the  directors  authorized  Lea  to 
undertake  for  them  that  they  should  sign  promissory  notes  by 
way  of  security  for  the  loans  to  the  society. 

Sir  F.  Herschdly  8.0.^  was  not  called  on  to  reply  for  the 
society. 

Cromptcn,  replied  for  the  directors,  and  cited  Baines  y.  Ewing.  (3) 

Cur,  adv.  vuU. 

"  March  7.  Bb  am  well,  LJ.  I  am  of  opinion  that  the  judgment 
against  the  society  should  be  reversed,  and  that  judgment  should 
be  given  for  the  society.  I  might  content  myself  with  saying  that 
I  am  of  that  opinion,  for  the  reasons  so  admirably  given  by  the 
Solicitor  General,  which  I  cannot  improve.  The  society,  before  it 
was  incorporated,  was  not  a  society  with  an  implied  power  in  some 
of  the  partners  to  borrow  money  and  bind  the  others  for  what  should 
be  borrowed,  but  by  their  rules  they  were  authorized  to  borrow  to 
a  limited  amount,  and  consequently  to  the  extent  of  that  amount, 
the  agents  of  the  society,  that  is  to  say,  the  directors  had  power 
to  borrow  and  bind  the  society.  In  point  of  fact,  they  had 
exceeded  that  limit  when  this  money  was  taken  from  the  plain- 
tiffs. The  directors,  therefore,  if  they  borrowed  that  money, 
borrowed  it  without  any  authority  binding  on  the  society,  and 
consequently,  in  my  judgment,  the  society  is  not  bound.  Then  it 
was  said  that  there  was  a  holding  out ;  but  before  I  come  to  that 
I  wish  to  observe  upon  the  point  that  has  been  made  that  a  person 
dealing  with  the  agents  of  a  society,  which  has  given  a  limited 
authority,  is  not  bound  to  inquire  whether  that  authority  has  been 
exceeded  or  not.    I  am  clearly  of  a  different  opinion.    When 

(1)  Law  Rep.  8  C.  P.  427.  (2)  Law  Rep.  6  Q.  R  276. 

(3)  Law  Rep.  1  Ex.  320. 


1S81 


Chapleo 

Brunswick 
Building 
SocnsTT. 

(C.  A.) 
Q.  B.  V. 


Bramwell,  LJ, 
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1881  people  deal  with  those  who  they  know  have  a  limited  anthority, 

Cbaplbo  they  must  either  ascertain  its  extent  or  they  must  deal  with  them 

Bbunswick  ^^  their  peril,  and  if  the  authority  is  exceeded,  the  principals 

BuiLDiNa  are  not  bound.    It  is  not  necessary  to  refer  to  the  decisions  cited 

SOOIBTT.  ,  "' 

by  the  Solicitor  General ;  they  clearly  establish  what  I  hare  said. 

Q.  B.  D.  ^l^en  it  was  said  there  was  a  holding  out  by  the  society,  the 
holding  out  being  that  the  directors  had  power  to  borrow  to  a 
certain  extent,  but  as  that  is  all  the  society  held  out  it  was 
nothing  but  the  truth.  Whereas  the  holding  out  doctrine  is 
truly  applicable  where  the  holding  out  is  something  other  than 
the  truth.  All  that  the  society  held  the  directors  out  as  having 
power  to  do,  was  what  they  had  power  to  do ;  so  that  there  was 
no  holding  out  in  the  sense  which  would  make  the  society  liable 
for  having  represented  something  to  be  the  truth  which  was  not 
the  truth. 

Then  we  come  to  the  question  as  to  whether  the  defendant 
directors  are  liable,  and  upon  that  I  cannot  but  say  that  I 
entertain  the  very  gravest  doubt  There  is  no  fraud  imputed 
to  them*  There  is  the  customary  carelessness  and  indifference 
of  people  who  make,  rules,  and  then  put  them  on  one  side,  and 
go  on  as  if  there  were  no  rules  made  at  all,  but  that  is  all.  It 
is  said  that  they  agreed  that  they  would  give  their  promissory 
note.  This  agreement  is  said  to  be  found  in  the  document 
or  receipt  given  by  Keighley  Lea  for  the  money  of  the  plaintiff:<. 
I  am  most  strongly  of  a  different  opinion.  In  my  opinion 
that  document  is  either  an  agreement  by  Keighley  Lea  person- 
ally, or,  as  I  should  prefer  to  think,  it  is  an  agreement  by  him 
as  agent  of  the  society.  It  is  true  he  had  no  authority  to  give 
such  an  agreement  for  the  society  as  agent,  but  he  did,  and  it  is 
not  because  he  had  no  authority  to  bind  the  society,  that,  there- 
fore, it  is  to  be  taken  that  he  bound  somebody  else.  I  own  I 
am  of  opinion  that  there  was  no  agreement  on  the  part  of  the 
defendant  directors  to  give  the  promissory  note.  But  then  it  was 
suggested  upon  the  authority  of  CoUeny.  Wright  (1)  and  Biohardaon 
V.  WiUiatMon  (2)  that  the  defendant  directors  had  purported  to 
act  under  the  authority  of  the  society,  and  undertook  to  the 
plaintiffs  that  they  had  the  authority  of  the  society.    I  have  very 

(1)  7  E.  &  B.  301 ;  S.C.  26  L.  J.  (Q.B.)  215.       (2)  Law  Bep.  6  Q.  B.  276. 
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great  difficulty  in  assenting  to  that.    All  that  they  did,  or  must  be       1881 
taken,  to  have  done,  was  this,  that  they  told  Eeighley  Lea  that  he     chapleo 
might  say  that  he  had  the  authority  of  the  society  to  do  what  he    Brunswick 
did,  but  I  have  v^ry  great  difficulty  in  seeing  that  that  is  within     ^^'^° 

the  principle  of  CoUen  v.  Wriffhi  (1)  and  Biehardsan  v.  WiUiani'        

son.  (2)    It  seems  to  me  manifest  that  if  Keighley  Lea  were  sued     q.  b.  b. 

he  would  be  liable,  upon  the  principle  on  which  it  is  sought  to  Bnu^^uJ. 

make  the  defendant  directors  liable,  that  is  to  say,  that  he  assumed 

to  have  an  authority  from  the  society  to  receive  this  money  when, 

in  point  of  fact,  he  had  none.    It  is  true  that  he  might  have  a 

remedy  over  against  the  defendant  directors  on  the  ground  that 

he  had  made  the  representation,  because  he  had  been  told  by 

them  to  do  so;  but  that  argument  goes  rather  to  shew  that  the 

remedy  of  the  plaintiffs  was  against  Eeighley  Lea,  and  not  against 

the  defendant  directors  who  did  not  make  any  representation  to 

the  plaintiffs  themselves,  but  who  told  Eeighley  Lea  that  he 

might  make  such  a  representation.    That  is  the  difficulty  I  have 

felt  in  this  case,  and  it  is  a  difficulty  that  has  not  been  removed, 

but  my  colleagues  entertain  a  strong  opinion  that  the  plaintiffs 

are  entitled  to  recover,  and  a  strong  opinion  to  the  same  effect 

has  been  expressed  by  the  Court  below,  especially  by  my  Brother 

Lindley,  and  under  the  circumstances  I  do  not  think  myself 

justified  in  dissenting  therefrom,  and  consequently  the  judgment 

against  the  defendant  directors  will  be  affirmed. 

Baggallay,  L.J.  The  action  in  which  these  appeals  have  been 
brought  was  originally  commenced  for  the  recovery  of  five  several 
sums  of  money,  which  it  was  alleged  by  the  plaintiffs  had  been 
lent  by  them  to  the  Brunswick  Benefit  Building  Society,  the 
defendants  to  the  action  being  the  society  and  its  six  directors. 

The  loans  of  four  of  the  five  sums  were  admitted  by  the  society, 
and  the  amounts  having  been  paid  into  court  were  accepted  by 
the  plaintiffs;  the  action  became  thenceforth  an  action  for  the 
recovery  of  lOOZ.  alleged  to  have  been  lent  by  the  plaintiffs  to  the 
society  on  the  29th  of  October,  1S78,  and  which  is  the  latest  in 
date  of  the  five  loans  before  mentioned ;  it  is  consequently  im- 
material to  consider  the  circumstances  of  the  four  earlier  loans, 

(1)  7  E.  &  B.  301 ;  S.C.  26  L.  J.  (Q.B.)  215.      (2)  Law  Rep.  6  Q.  B.  276. 
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1881  except  80  far  as  they  illustrate  the  mode  in  which  the  loan 

Chaflio  transactions  of  the  society  were  carried  out. 

Bbvkswick  '^^^  society  was  established  in  the  year  187 1,  its  rules  being 

BuiLDiNQ  daiy  Certified  in  accordance  with  the  provisions  of  the  statute 

SOCIKTT.  

6  &  7  Wm.  4,  c  32.    The  1st  rule  defined  the  objects  of  the 

Q.  k  i^.  8ociety»  which  were  the  usual  objects  of  a  benefit  building  society ; 
Btgmuayi  LJ.  ^^®  ^^^  proyidcd  for  the  government  of  the  society  by  a  board  of 
directors,  consisting  of  six  shareholders,  who  were  to  meet  once  in 
every  fortnight,  or  oftener  if  necessary,  to  transact  business,  and 
who  were  to  determine  all  matters  provided  or  not  provided  for 
by  the  rules ;  and,  by  the  12th,  the  directors  were  empowered  to 
borrow  money  for  the  purposes  of  the  society,  and  to  give  such 
security  for  the  same  as  they  might  think  proper,  but  the  total 
amount  to  be  so  borrowed  was  not  at  any  time  to  exceed  two-thirds 
of  the  amount  for  the  time  being  secured  by  the  mortgages  of  the 
society. 

Under  this  power  the  directors  borrowed  large  sums  of  money, 
and  the  mode  in  which  the  several  loan  transactions  were  carried 
out  was  as  follows :  any  person  desirous  of  landing  money  to  the 
society  paid  it  to  the  firm  of  Keighley  Lea  &  Co.,  at  their  offices 
in  Manchester,  taking  in  return  their  receipt  for  the  amount  so 
paid,  in  a*  form  to  which  I  shall  have  occasion  presently  to  more 
particularly  refer,  and  such  receipt  was  subsequently  exchanged 
for  a  promissory  note  in  favour  of  the  lender,  signed  by  the 
directors  for  the  time  being  of  the  society.  It  should  be  stated 
that  by  the  10th  rule  of  the  society  Messrs.  Keighley  Lea  &  Son 
were  appointed  the  secretaries  to  the  society,  their  duties  being 
defined  by  several  other  rules :  the  32nd  has  been  relied  on  by 
the  plaintiffs,  and  I  may  conveniently  mention  it  now ;  it  is  in 
these  terms :  [The  Lord  Justice  here  read  the  32nd  rule.] 

This  authority  in  terms  confers  upon  the  secretaries  a  consider- 
able amount  of  authority  in  respect  of  the  management  of  the 
society's  affairs,  but  it  must  be  borne  in  mind  that  the  duties  and 
powers  of  the  directors  are  at  least  as  clearly  defined  by  the  rules, 
and  that  the  exercise  of  the  power  of  borrowing  is  clearly  vested 
in  the  directors.  It  appears  from  the  evidence  that  the  meetings 
of  the  directors  were  held,  and  that  all  the  business  of  the  com- 
pany was  transacted  at  the  ofiices  of  Messrs.  Eeighley  Lea  &  Ox, 
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who  acted  in  the  like  capacity  for  several  other  benefit  building       i88l 

societies.  Graplto 

On  the  29th  of  October,  1878,  the  plaintiff,  Joseph  Chapleo,   ^^^^;^^ 
took  the  snm  of  lOOZ.  to  the  o£Sces  of  Eeishley  Lea  &  Co..  and     Buildino 

.  SOCTIETT. 

on  payment  of  it  to  a  Mr.  Fazakerly,  a  clerk  of  the  firm,  a  receipt       

was  handed  to  him  in  the  following  terms : —  q^3^  ^^ 

'^Beceived  from  Mr.  Joseph  Chapleo,  of  411,  Oldham  Eoad,  DoggBiiaj.Ljr. 
Manchester,  the  sum  of  lOOZ.  as  a  loan  to  the  Brunswick  Per- 
manent Building  Society,  and  we  hereby  undertake  to  procure 
the  promissory  note  of  the  directors  for  the  said  loan — lOOZ. 
Keighley  Lea  &  Co.,  Secretaries,  by  Alfred  Fazakerly.*' 

The  circumstances  under  which  the  1007.  was  taken  to  the 
offices  of  Eeighley  Lea  &  Co.,  and  the  receipt  given  for  it,  were 
in  all  aspects  similar  to  those  under  which  the  four  previous 
loans  had  been  made  by  the  plaintiffs. 

Upon  the  occasion  of  each  of  the  previous  loans  the  receipt  was 
given  by  Fazakerly,  and  the  promissory  note  of  the  directors  for 
the  time  being  was  subsequently  given  in  exchange  for  the 
receipt ;  several  weeks,  and  upon  one  occasion  as  much  as  three 
months,  elapsed  before  the  notes  were  given ;  but  when  given  they 
bore  the  dates  of  the  respective  receipts. 

Some  two  months  after  the  receipt  for  the  lOOZ.  had  been  given, 
Keighley  Lea,  who  since  the  year  1874  had  alone  constituted  the 
firm  of  Keighley  Lea  &  Co.,  absconded  without  having  procured 
from  the  directors  a  promissory  note  in  favour  of  the  plaintiffs,  in 
accordance  with  the  undertaking  contained  in  the  receipt,  nor  was 
any  such  promissory  note  in  fact  ever  given  to  the  plaintiffs. 
The  action  was  therefore  commenced,  as  already  mentioned,  to 
recover  the  amount  of  all  the  five  loans,  the  promissory  notes  • 

given  for  the  four  earlier  still  remaining  unpaid. 

With  the  view  of  keeping  the  nature  of  the  loan  transaction 
free  from  complication,  I  have  hitherto  abstained  from  directing 
attention  to  the  fetct  that  for  some  time  previously  to  October, 
1878,  the  total  amount  of  money  borrowed  on  account*  of  the 
society  considerably  exceeded  that  which  the  directors  were 
empowered  to  borrow,  but  this  fact  is  the  basis  of  the  defence  of 
the  society  to  the  plaintiffs'  claims. 
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1881  Upon  the  trial.  Lord  Coleridge  submitted  the  two  following 

Chaplbo     questions  to  the  jury  :— 

B    *8wicK       ^*  ^^^  ^^®  defendant  society  hold  ont  Keighley  Lea  to  the 
Building     plaintiffs  as  having  authority  to  receive  this  loan  on  their  behalf 

on  the  terms  on  which  it  was  received? 

Q.  B.  D.         2-  ^^^  ^^^  defendants,  the  directors  ? 

BaKBioi — hj  Both  of  these  questions  the  jury  answered  in  the  affirmative ; 
this  was  on  the  20th  of  March,  1880,  and  on  the  24th  of  April 
that  learned  judge  directed  that  judgment  should  be  entered  for 
the  plaintifib  against  all  the  defendants.  From  this  judgment 
both  the  society  and  the  directors  have  appealed  to  this  Court,  on 
the  ground  that  upon  the  findings  of  the  jury  the  judgment  so 
directed  to  be  entered  against  them  was  wrong. 

Shortly  after  the  trial,  this  Court,  upon  the  application  of  the 
defendants,  the  directors,  and  by  way  of  appeal  from  the  Common 
Pleas  Division,  granted  a  rule  nisi  for  a  new  trial,  and  directed 
that  cause  should  be  shewn  at  the  same  time  that  the  appeals 
were  heard.  We  have  consequently  now  to  dispose  of  both 
appeals  and  the  directors'  application  for  a  new  trial.  It  may  be 
mentioned  that  a  rule  nisi  for  a  new  trial  has  been  obtained  by 
the  society  in  the  Common  Pleas  Division,  but  the  argument  upon 
the  rule  has  been  postponed  until  after  these  appeals  have  been 
disposed  of.    I  will  consider  first  the  appeal  of  the  society. 

The  judgment  of  Lord  Coleridge  from  which  the  society  have 
appealed  was  apparently  based  upon  the  following  considerations, 
that  the  society  not  being  a  corporation,  might  as  a  body,  just  as 
any  other  co-partnership  might  as  a  body,  know,  and  so  act  upon 
their  knowledge,  as  to  sanction  the  proceedings  of  Keighley  Lea ; 
that  of  this  knowledge  and  of  their  so  acting  upon  it  abundant 
evidence  had  been  given  against  the  society ;  and  that  the  society, 
having  put  their  agent  in  their  place  to  do  the  very  acts  for  them 
which  he  did,  must  be  answerable  for  the  manner  in  which  he 
conducted  himself  in  doing  those  Acts.  It  had  been  pressed  upon 
Lord  Coleridge,  as  it  has  been  upon  us,  that  the  society  had  no 
authority  to  borrow  beyond  the  limit  ascertained  by  the  12th  rule, 
and  that  it  could  not  ratify  the  Acts  of  its  directors  in  so  borrow- 
ing, but  he  was  of  opinion  that  that  argument  was  not  well  founded. 
Differing,  as  I  feel  bound  to  do,  from  the  views  so  taken  by  Loid 
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Coleridge  of  the  liability  of  the  society  in  respect  of  the  borrow-       I881 
ir)gs  beyond  the  prescribed  limits,  I  proceed  to  state  the  grounds     Cuaplbo 
upon  which  I  have  arrived  at  a  conclusion  different  from  that   Brunswick 

arrived  at  by  him.  Building 

^       ,  Society. 

Benefit  building  societies,  established  under  the  Act  of  6  &  7  — 
Wm.  4,  c.  32,  have  no  power  to  borrow  unless  it  has  been  conferred  q.  b.  i). 
upon  them  by  their  certified  rules.  The  authorities  upon  this  Bag^iu7.  UJ. 
point  are  numerous  and  free  from  doubt.  If  it  be  necessary  to 
mention  one  I  will  refer  to  the  case  of  the  Professional  Benefit 
Building  Society  (1),  in  which  James,  L.J.,  stated  the  well  recog- 
nised proposition  in  the  following  terms :  **  A  society  of  this  kind 
is  not  entitled  to  borrow  money  except  under  a  particular  rule ; 
it  is  no  part  of  its  business  to  borrow  money."  And  if  a  limited 
power  is  conferred  upon  a  society  by  its  rules,  the  limits  so  pre- 
scribed ought  not  to  be  exceeded,  and  any  borrowing  in  excess  of 
the  limits  is  a  wrongful  act.  In  the  case  which  we  are  now  con- 
Bidering  the  power  of  borrowing  had  been  exhausted  previously  to 
the  month  of  October,  1878,  when  the  lOOZ.  was  received  from  the 
plaintiffs,  and  the  society  had  not  at  that  time  any  power  or  right 
to  borrow  that  or  any  other  sum,  and  whether  the  lOOZ.  was 
borrowed  by  Eeighley  Lea  upon  his  own  responsibility  or  pur- 
suant to  instructions  given  to  him  by  the  directors  or  by  their 
implied  authority,  it  was  in  my  opinion  equally  a  wrongful  act 
The  acts  of  the  directors  would  in  no  way  give  effect  to  that 
which  was  in  itself  unlawful,  nor  in  my  opinion  would  the  assent 
of  every  shareholder  to  the  transaction  make  it  binding  upon  the 
society  as  a  society,  whatever  might  have  been  the  liability  of 
individual  shareholders.  The  observations  of  the  Lord  Chan- 
cellor upon  this  subject  in  Asihbury  BaUxoay  Carriage  Company 
v.  Ricke  (2)  appear  to  me  to  support  this  view;  though  Lord 
Coleridge  was  apparently  of  a  different  opinion.  If  the  society 
had  received  the  benefit  of  the  lOOZ.,  if,  for  instance,  that  amount 
had  found  its  way  to  the  credit  of  their  banking  account^  the 
plaintiffs  might,  upon  the  authority  of  some  of  the  decisions  which 
have  been  cited  in  their  behalf,  have  been  enabled  to  establish  a 
claim  against  the  society  to  the  extent  of  the  benefit  derived  by 
them  from  the  transaction,  but  no  such  benefit  was  derived  by  the 
(1)  Law  Bep.  6  Cb.  861.  (2)  Law  Bep.  7  £.  d?  L  672. 


Baggallaj,  UJ. 
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1881        society  from  the  transaction  with  which  we  are  dealing.    Our 

Chaplk)  "  attention  was  partienlarly  directed  daring  the  aignment  by  the 

BarNBwicK   ^^ounsel  for  the  plaintiffs  to  the  observations  of  Lord  Hatherley  in 

BuiLDmo     the  case  of  Eouldsworth  y.  OUy  of  Olasgaw  Bank  (I ),  to  the  effect 

'     that  a  corporation  is  boand  as  much  as  an  individnal  by  the 

Q.  B.  D.  wrongful  acts  of  its  agent,  and  that  the  result  of  misrepresentations 
by  an  agent  must  take  effect  in  the  same  manner  against  a  corpo- 
ration as  it  would  against  an  individual ;  to  the  general  principles 
involved  in  these  observations  of  Lord  Hatherley,  especially  as 
applied  to  the  case  then  under  consideration,  I  give,  as  I  am 
bound,  a  ready  assent,  but  it  is  clear,  when  the  case  is  examined, 
that  Lord  Hatherley  is  referring  to  an  agent  acting  within  the 
scope  of  his  authority^  and  I  cannot  assent  to  the  proposition  that 
either  the  directors,  as  such,  or  Eeighley  Lea,  as  secretary,  were 
acting  within  the  scope  of  their  authority  when  they  purported  to 
borrow  money  on  account  of  the  company,  at  a  time  when  the 
society  had  not  to  their  knowledge  any  power  or  authority  what- 
ever to  accept  a  loan.  The  cases  of  Barwiek  v.  English  Joint  Stock 
Bank  (2),  and  Mackay  v.  Commercial  Bank  of  New  Brunswidi 
Company  (3),  which  have  been  relied  upon  by  the  plaintifib  were 
also  cases  in  which  the  agent  was  acting  within  the  scope  of  his 
authority.  Had  it  been  the  case,  the  other  facts  remaining  the 
same,  that  the  society  had  not  exhausted  its  borrowing  powers 
at  the  time  when  the  lOOZ.  was  received  from  the  plaintiffs^  it 
might  probably  have  been  held  that  the  directors  and  Eeighley 
Lea  were  acting  within  the  scope  of  their  authority  in  receiving 
the  money,  and  that  the  society  were  liable  for  the  subsequent 
misconduct  of  its  secretary.  It  has  also  been  urged  upon  us  that 
the  plaintiffi  had  no  means  of  knowing  or  ascertaining  whether  the 
society  had  exhausted  its  powers  of  borrowing  or  whether  indeed 
there  was  any  limit  to  such  power.  To  this  argument  I  can  only 
reply  that  persons  who  deal  with  corporations  and  societies  that 
owe  their  constitution  to  or  have  their  powers  defined  or  limited 
by  Acts  of  Parliament,  or  are  regulated  by  deeds  of  settlement  or 
rules,  deriving  their  effect  more  or  less  from  Acts  of  Parliament, 
are  bound  to  know  or  to  ascertain  for  themselves  the  nature  of  the 

(1)  Law  Bep.  5  App.  Gas.  317.  (2)  Law  Bep.  2  Ex.  259. 

(3)  Law  Bep.  5  P.  C.  394. 
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constitution,  and  the  extent  of  the  powers  of  the  corporation  or        issi 
society  with  which  they  deal.    The  plaintiffs  and  every  one  else     chapmo 
who  haye  deah'ngs  with  a  building  society  are  bound  to  know  that   ^n,,^^^ 
such  a  society  has  no  power  of  borrowing,  except  such  as  is  con-     '^^^'^^ 

ferred  upon  it  by  its  rules,  and  if  in  dealing  with  such  a  society        * 

they  neglect  or  fail  to  ascertain  whether  it  has  the  power  of  q,  b,  ]j, 
borrowing,  or  whether  any  limited  power  it  may  have  has  been  lUflgli^T.r 
exceeded,  they  must  take  the  consequences  of  their  carelessness. 
It  may  be  that  the  plaintiffs  in  the  present  case  have  been  misled, 
by  the  misrepresentations  or  conduct  of  others,  into  the  belief  that 
the  company  had  full  authority  to  accept  the  loan  from  them ; 
that  is  a  question  which  I  shall  have  to  consider  when  dealing 
with  the  other  appeal;  such  representations  or  conduct  may 
doubtless  give  rise  to  a  claim  against  the  parties  making  such 
misrepresentations  or  so  conducting  themselves,  but  in  my  opinion 
they  can  in  no  way  give  rise  to  or  support  a  daim  against  the 
society. 

Holding  these  views  upon  the  facts  of  the  case,  I  am  of  opinion 
that  the  appeal  of  the  society  should  be  allowed.  But  it  is 
said  that  the  judgment  of  Lord  Coleridge  ought  not  to  be 
reversed,  having  regard  to  the  finding  of  the  jury  that  the  society 
held  out  Eeighley  Lea  to  the  plaintiffs  as  having  authority  to 
receive  this  loan  on  their  behalf  on  the  terms  upon  which  it  was 
received.  I  am  of  opinion  that  the  jury  ought  not  to  have  so 
found  in  point  of  law,  whatever  conclusions  they  might  arrive  at 
from  the  fftcts.  The  society  could  only  hold  out  to  the  plaintiffs 
that  £eighley  Lea  had  such  authority  in  one  or  other  of  two 
ways ;  it  might  have  been  so  represented  by  the  rules  of  the 
society,  but  the  rules,  taken  in  connection  with  the  admitted  fact 
that  the  powers  of  borrowing  were  exhausted,  negative  any  such 
authority;  the  only  other  way  in  which  such  a  representation 
could  be  made  so  as  to  bind  the  society  would  be  by  the  directors 
acting  within  the  scope  of  their  authority,  and  this  was  apparently 
the  view  adopted  by  Lord  Coleridge,  but,  in  my  opinion,  it  was 
not,  as  I  have  already  pointed  out,  within  the  scope  of  the 
authority  of  the  directors  to  make  such  a  representation  as  the 
one  found  by  the  jury  to  have  been  made.  Whether  the  society 
held  out  Eeighley  Lea  to  .the  plaintiff  as  having  authority  to 
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accept  the  loan  of  1002.,  was,  in  mj  opinion,  a  question  <^  law  for 
the  judge  to  decide,  notwithstanding  the  finding  of  the  jniy. 

Then,  as  r^ards  the  appeal  of  the  directors,  the  jndgment  of 
Lord  Coleridge  appears  to  have  proceeded  npon  the  view  that  there 
was  ample  evidence  that  the  directors  held  oat  Eeighley  Lea  to 
the  plaintiffs  as  authorized  to  undertake  for  them  that  they  would 
give  their  promissory  note  on  the  receipt  of  moneys  paid  as  the 
lOOZ.  was  paid,  and  that  they  are  consequently  bound  by  his 
undertaking,  and  must  either  giye  their  promissory  note,  or,  in 
the  events  which  haye  happened,  pay  the  money. 

I  do  not  dissent  from  this  yiew  of  the  case,  but  I  prefer  rather 
to  rest  my  own  decision  upon  the  grounds  assigned  by  Lindley,  J., 
when  the  rule  nisi  for  a  new  trial  was  refused  in  the  Common 
Pleas  Division.  The  evidence,  into  which  I  need  not  enter  in 
detail,  satisfies  me,  that  after  the  directors  well  knew  that  the 
power  of  borrowing  had  been  exhausted,  and  that  any  further 
borrowing  would  be  contrary  to  the  constitution  and  rules  of  the 
society,  and  therefore  wrongful,  they  authorized  Eeighley  Lea  to 
continue  receiving  money  by  way  of  loan  on  account  of  the 
company,  and  to  do  so  in  the  same  way  as  he  had  preyionsly 
received  money  before  the  borrowing  powers  were  exhausted ; 
that  the  plaintiffs,  who  had  lent  money  to  the  company  before 
its  borrowing  powers  were  exhausted,  finding  a  continuation  of  the 
same  mode  of  receiving  money  as  to  loan,  were  naturally  led  into 
the  belief  that  Eeighley  Lea  still  had  authority  to  receive  their 
money,  and  that  they  advanced  this  lOOZ.  aeeordingly.  I  am  of 
opinion,  therefore,  that  the  appeal  of  the  directors  should  be 
dismissed. 

As  regards  the  rule  nisi  for  a  new  trial  obtained  in  this  court 
by  the  directors,  I  am  of  opinion  that  it  should  be  discharged. 
We  have  the  whole  of  the  materials  before  us  necessary  for 
finally  determining  the  questions  in  dispute.  Moreover,  I  am  of 
opinion  that  even  if,  as  has  been  contended,  there  was  any  mis- 
direction at  the  trial,  as  to  which  I  desire  to  be  considered  as  not 
expressing. an  opinion,  no  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  to  the  defendants,  the  directors ;  and  the 
8rd  rule  of  the  Order  XXIX.  and  the  10th  rule  of  Order  XL 
are,  in  my  opinion,  clearly  applicable. 
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Brett^  L.J.    I  am  of  opiDion  that  the  judgment  ought  to  be  in        1881 
favour  of  the  society,  notwithstanding  the  findings  of  the  jury.     If     ohapleo 
the  finding  in  answer  to  the  first  question  could  be  construed  to    ^    ^' 
mean  that  the  society  had  authorized  Keighley  Lea  to  hold  out     Buildino 

anything  to  the  plaintifis  with  respect  to  this  loan,  I  am  of  opinion        ' 

that  there  was  no  evidence  of  such  holding  out.    Moreover,  if  it      q/bTd. 

were  true  that  every  individual  member  of  the  society  had  agreed 

to  authorize  Eeighley  Lea  to  hold  out  that  he  was  so  authorized, 

it  seems  to  me  that  notwithstanding  this  the  society  as  a  society 

could  not  be  sued.    But,  in  truth,  it  seems  to  me  that  this  first 

question  was  left  by  way  of  caution,  and  that  its  real  meaning  as 

intended  by  the  learned  judge,  and  as  understood  by  the  jury,  was 

whether  the  society  had  held  out  anything  to  the  plaintifis  by  and 

through  the  directors.     In  either  case  it  seems  to  me  that  the 

finding  cannot  be  supported.    Now  supposing  that  the  meaning  is 

that  this  was  done  by  the  directors,  in  my  opinion  when  the  money 

was  paid  to  Eeighley  Lea,  the  loan  was  accepted  for  the  society ; 

and  the  question  is  whether  the  directors  had  authority  to  accept 

that  loan  or  to  authorize  Eeighley  Lea  to  accept  it,  and  it  seems 

to  me  that  they  had  noL    If  the  society  had  an  unlimited  power 

to  borrow,  but  had  nevertheless  given  secret  orders  to  itS  agent  not 

to  borrow  beyond  a  certain  amount,  I  should  have  thought 

nevertheless  the  society  was  bound,  because  the  plaintiffs  would 

not  have  been  called  upon  to  inquire  as  to  any  secret  authority : 

but  where  a  society  or  a  company  has  upon  the  face  of  its 

constitution,  that  is  either  by  the  statute  or  statutory  rules  under 

which  it  is  constituted,  only  a  limited  authority  to  borrow,  then  it 

seems  to  me  that  a  person  dealing  with  such  a  society  or  company 

must  either  inquire  or  run  the  risk.    Here  this  society  by  reason  of 

the  Friendly  Societies  Act,  and  also  by  reason  of  its  own  rules  gave 

to  its  directors  only  a  limited  power  tou  borrow.    That  limit  was 

exceeded.    The  plaintiffs  did  not  inquire ;  and  though  probably  if 

they  had  inquired  they  would  have  learned  nothing ;  yet  that  is 

their  misfortune,  and  they  are  debarred  from  recovering  against 

this  society.  Then  it  is  said  that  the  society  had  held  out  Eeighley 

Lea  as  a  person  to  accept  this  loan.     That  it  did  so  by  the 

directors  it  cannot  be  doubted,  but  the  directors  had  no  authority 

from  the  society  or  its  rules  to  authorize  anybody  to  hold  out 
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anything  on  behalf  of  the  society.  On  no  ground  that  I  can  see 
can  this  finding  be  maintained  as  against  the  society;  as  a  matter 
of  law  it  could  never  bind  the  society,  and  therefore  oar  judgment 
ought  to  be  for  the  society  on  this  appeal. 

Of  course  the  question  remains  as  to  the  case  against  the  directors. 
Now  I  am  clearly  of  opinion  that  there  is  no  evidence  in  this  case  of 
any  frauds  and  that  we  must  determine  this  matter  upon  the  suppo- 
sition  that  there  is  no  fraud  upon  the  part  of  the  directors ;  never- 
theless in  my  opinion  they  are  bound :  and  I  think  so  for  two  reasons. 
In  the  first  place  the  directors  authorized  the  issue  of  advertise- 
ments, which  seem  to  me  to  have  been  an  invitation  to  anybody 
who  chose  to  do  so,  to  come  to  Eeighley  Lea's  office  and  to  hand  to 
him  money  upon  the  terms  that  it  was  to  be  a  loan  to  the  society, 
and  further  that  the  directors  (who  were  not  obliged  to  do  so, 
though  they  chose  to  offer  to  do  it)  would  give  their  promissory 
note  for  the  society.  They  promised  to  do  this  as  principals,  but 
of  course  when  they  gave  their  promissory  note  they  would  be 
sureties.  Now  that  being  the  state  of  things  upon  the  advertise- 
ments which  the  directors  authorized  to  be  issued,  when  people 
brought  their  money  to  Keighley  Lea,  the  evidence  to  my  mind 
shews  that^the  money  was  at  once  then  accepted  as  a  loan  to  the 
society.  Keighley  Lea  reported  to  the  directors  what  he  had 
done,  but  they  did  not  consider  whether  they  would  or  would 
not  accept  the  loan,  but  only  acknowledged  the  fact  of  the  loan 
reported  to  them,  and  the  loan  seems  to  me  to  have  been  always 
effected  the  moment  the  money  was  handed  to  Keighley  Lea. 
It  seems  to  me  there  was  evidence  also  that  the  directors  must 
have  known,  as  the  jury  no  doubt  considered  that  they  did,  the 
form  of  the  receipt  which  Keighley  Lea  had  invariably  for  years 
given.  It  is  said  that  the  directors  instructed  Keighley  Lea  not 
to  advertise  any  more,  but  they  did  not  instruct  him  to  withdraw 
the  advertisements  already  given,  or  to  give  notice  to  the  public 
that  these  previous  advertisements  were  not  to  be  acted  upon. 
To  my  mind  tliey  never  directed  Keighley  Lea  not  to  receive  the 
money.  All  they  directed  him  to  do  was  not  to  press  the  public 
with  further  advertisements.  Therefore  it  seems  to  me  that  the 
plaintiff  Chapleo,  who  had  not  only  seen  former  adverUsements 
but  who  had  acted  upon  them,  was  justified  in  bringing  his  money 
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upon  the  old  terms.  Now  as  to  the  oonstraction  of  the  receipt, 
the  form  of  which,  I  think,  was  known  to  the  directors.  The 
only  terms  npon  which  the  money  was  received,  was  that  the 
money  should  be  a  loan  to  the  society ;  and  the  directors,  unless 
they  entered  into  contract  to  do  so,  were  not  bound  to  a£5x  their 
names  to  any  promissory  notes.  Nevertheless  it  is  clear  from 
the  course  of  dealing  that  any  person  who  gave  money  as  a  loan 
was  Qot  merely  to  have  the  obligation  of  the  society,  but  to  have 
the  personal  obligation  of  the  directors.  It  seems  to  me  that  the 
true  construction  to  be  put  upon  this  document  which  is  called  a 
receipt,  but  which  is  evidently  something  more,  is  that  it  is  a  decla- 
ration by  the  directors,  made  with  their  authority,  to  the  person 
lending  his  money,  that  his  money  was  then  and  there  received 
as  a  loan  to  the  society ;  and  secondly,  that  the  directors  authorize 
Eeighley  Lea  to  promise  for  them  that  such  lender  shall  have 
their  promissory  note  signed  by  the  directors.  Upon  that  ground 
it  seems  to  me  that  the  directors  would  be  personally  liable.  But 
supposing  they  were  not,  then  it  must  come  to  this — it  certainly 
is  a  representation  to  the  plaintiff  Chapleo  that  his  money  is  lent 
on  loan  to  the  society,  and  such  representation  is  made  by  the 
authority  of  the  directors.  Is  not  that  a  representation  by  them 
that  they  have  authority  from  the  society  to  borrow  for  the 
society  ?  It  seems  to  me  that  that  is  the  true  construction  upon 
that  point,  and  if  it  be  so,  it  would  be  absolutely  within  the  case 
of  Collen  V.  Wright  (1)  and  other  cases. 

It  must  be  taken  that  when  the  directors  represented  that 
they  had  authority  which  they  had  not,  by  reason  of  the  limit  to 
borrowing  having  been  passed,  they  nevertheless  warranted  to  the 
plaintiff  Chapleo  that  they  had  that  authority.  Therefore  upon 
that  ground  they  are  liable.  But  if  it  be  taken  that  it  is  a 
promise  by  them  on  behalf  of  the  society  that  the  society  would 
procure  their  signatures,  then  it  would  seem  to  me  that  there 
again  they  are  representing  that  they  were  agents  for  the  society 
with  an  authority  which  they  did  not  possess.  Then  they  must 
be  taken  to  warrant  that,  and  therefore  in  either  view  it  is  within 
the  case  of  Collen  v.  WriffJU  (1),  and  according  to  the  doctrine  of 
that  case  these  directors  are  personally  liable. 

(1)  7  E.  &  B.  301 ;  26  L.  J.  (Q.B.)  216. 
Vou  VI.  3D  2 
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Cbaplbo     fligned  by  Eeighley  Lea,  if  it  be  an  agreement,  is  to  my  mind 
BsmriwicK  ^^^^^^  ^^  agreement  personally  by  him,  or  is  an  agreement  on 
^^^Hf"!^    behalf  of  the  society  and  not  an  agreement  on  behalf  of  the 
directors. 

Appeal  of  the  wcidy  allowed,  and  judgmetU  againtt 
the  sodely  reversed^ 

Appeal  of  the  directors  disdUotved,  and  rule  nid  olh 
tained  hy  them  for  a  new  trial  discliarged. 

Solicitors  for  plaintiffs :  Cobbett  it  Co. 

Solicitors  for  defendant  society :  Eeywood  d:  Son. 

Solicitors  for  defendant  directors :  Sale  &  Co, 


The  Mode  of  Gitatioa  of  the  Yolames  in  the  Thrte  Series  of  the  LiLW  Repobts,  commencing 
January  1, 1876,  will  be  as  follows  :— 

In  the  First  Series, 
16Clh.D. 

In  the  Second  Series, 
6  Q.  B.  D.  6  P.  D. 

In  the  Third  Series, 
6  App,  Cas. 
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in  1879  assigned  and  traii^erred  to  them  the  sum 
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ABSIOHIIBNT  OP  JUSBT— continued. 

of  1380Z.  due  on  the  mortgage  deed,  and  all  interest 
thenceforth  to  become  due,  and  cdl  securities  for 
principal  and  interest  and  all  benefit  and  advan- 
tage thereof,  and  all  his  right,  title,  interest,  and 
property  therein  to  secure  repayment  to  the  bankers 
of  9392.  then  due  to  them  on  his  banking  account, 
and  any  further  sum  not  exceeding  12002.  which 
might  thereafter  become  due  to  them  from  him, 
with  a  proviso  for  reconveyance  of  the  premises  if 
the  assizor  should  on  a  day  named  pay  them  back 
the  939T.  and  any  further  sum  not  exceeding 
1200/.  which  might  be  due,  with  interest.  The 
bank  having  given  notice  in  writing  of  this  assign- 
ment to  the  mortgagor  sued  him  for  9842.  then  due 
on  the  assignor's  banking  account: — Held,  by 
Pollock,  B.,  that  the  assignment  to  the  bank  by 
the  deed  of  1879  was  not  an  **  absolute  assignment 
(not  purporting  to  be  by  way  of  charge  only) " 
within  the  Judicature  Act,  1873  (36  &  37  Vict.  c. 
66),  8.  25,  sub-B.  6,  and  that  the  action  could  not 
be  maintained.  National  Provincdll  Bank  of 
England  v.  Hablb    -         -         -     Bz.  D. 


ATTACHHBNT  OF  DBBTS-^Partnership-^Do- 
scription  by  name  of  firm  Q.  B*  D.  681 
See  pRAoncB.    1. 

ATTB8TATI0K— Will—Devisee  marrying  attest- 
ing witness  -  -  -  -  311 
See  Will. 


BAHZBVPTCY — Landlord  and  Tenant — Bank' 
ruptey  of  Letsee  after  granting  Sub4ease — Dis" 
daimer  by  Lessees  Trustee  of  Lessee^s  Interest  in 
Premisee^Bankruptcy  Act,  1869,  m.  23,  125.] 
When  a  lessee  sub-lets  and  afterwards  becomes 
bankrupt!  and  his  trustee,  under  s.  23  of  the  Bank- 
ruptcy Act,  1869,  and  under  an  order  of  the  Coxat 
of  Bankruptcy,  disclaims  the  lessee's  interest  in 
the  premises,  the  lessor  is  entitled  to  eject  the  sub- 
tenant— Lessee  for  a  term  of  years  by  deed  de- 
mised part  of  the  premises  for  a  shorter  term,  and 
the  sub-lessee  entered  into  possession.  The  lessee 
afterwards  liquidated  by  anangement  under  the 
)  2  2 
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BAXKRTmCH— continued. 

Bankruptcy  Act,  1869,  and  his  trostee,  under  an 
order  of  the  Court  of  Bankruptcy,  disclaimed  the 
lessee's  interest  in  the  premises.  Notice  of  the 
application  to  the  Court  for  leave  to  disclaim  was 

S'ven  to  the  sub-lessee  within  a  reasonable  time 
ifore  the  order  was  made.  The  lessor  having 
brought  an  action  to  recover  possession  of  the  part 
of  the  premises  demised  to  the  sub-lessee  as  uom 
the  date  of  the  appointment  of  the  trustee : — Hddy 
by  Mathew,  J.,  that  the  lessor  was  entitled  to  re- 
cover possession. — Taylor  v.  OUhtt  (Law  Bep.  20 
Eq.  682)  followed.    Smallet  v.  Hardinoe 

[Q.  B.  B.  871 

2.  ^—  Notice  of  Act  of  Bankruptcy — Notice 
of  Petitionr-Execution  Creditor— S2  &  33  Viet, 
e.  71,  8. 95,  8vJb-8.  3.]  A  notice  to  an  execution  cre- 
ditor which  states  that  a  petition  in  bankruptcy 
against  the  execution  debtor  has  been  filed  on  a 
date,  at  a  court,  and  by  a  person  named  in  the 
notice,  is  sufficient  notice  of  an  act  of  bankraptoy 
to  prevent  the  execution  being  a  protected  transac- 
tion within  32  &  33  Vict.  c.  71,  s.  95,  sub-s.  3, 
since  such  creditor  ought  to  know  that  the  petition 
would  contain  a  statement  tbat  the  debtor  has 
committed  an  act  of  bankruptcy  :--8o  hdd^  affirm- 
ing the  decision  of  the  Common  Pleas  Division. — 
Hocking  v.  Acranum  (12  M.  &  W.  170)  commented 
on.    LuoAS  V.  DiCKEB  -  -     C.  F.  D.  84 

BABTABDT— Or(20r  of  Maintenance— Marriage  of 
Mother  after  making  of  Order — Liability  of  Putor 
five  Father.']  An  order  obtained  by  a  single 
woman  for  the  maintenance  of  a  bastard  d^ild  can 
be  enforced  against  the  putative  father  after  the 
marriage  of  the  mother.    Sotheeon  v.  Soott 

[Q.  B.  B.  618 

BIOAXT— Presumption  of  duration  of  life       866 
See  Crihinal  Law — Biqamt. 

BUL  of  LABIHO— Title  of  first  indorsee        476 
See  Sale  of  Goods. 

BILL  OF  BALE— ^iOs  of  Sale  Act,  1878  (41  d:  42 
Vict.  c.  31),  8.  S—Statement  of  Ckmeideration.']  A. 
being  indebted  to  B.,  gave  him  a  bill  of  sale  to 
secure  the  sum  of  73502.,  which,  on  stating  the 
accounts  between  them,  was  found  to  be  the 
balance  due,  and  by  such  bill  of  sale  this  sum  was 
to  be  paid  by  A.  with  interest  on  demand  in 
writing.  The  bill  of  sale  recited  that  B.  had 
agreed  to  lend  A.  73502.,  and  the  consideration 
for  such  bill  of  sale  was  stated  therein  to  be  73.50Z. 
then  paid  by  B.  to  A.  i—Ueld.  that  the  bill  of  sale 
truly  set  forth  the  consideration  for  which  it  was 
given  80  as  to  satisfy  s.  8  of  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31),  altiiough  no  money  in 
fact  passed  from  B.  to  A.  at  the  time  the  bill  of 
sale  was  given    The  Cbedit  Comfakt  v.  Pott 

\itr.  D.  896 

2.  Proviso  for  PosseaHon  by  Mortgagor — 

Sale  by  Mortgagor  to  Third  Pereon— Conversion,'] 
In  consideration  of  a  loan  of  money,  G.  [the  mort- 
gagor] by  bill  of  sale  conveyed  his  furniture, 
stock-in-trade,  and  other  effects  in  and  upon  tiie 
farmhouse  occupied  by  him,  to  tiie  plaintiff,  and 
all  things  of  the  like  nature  which  might  at  any 
time  during  the  continuance  of  the  security  be 
brought  on  the  premises.  The  bill  of  sale  con- 
tained provisoes  that  if  the  mortgagor  should  upon 
demand  delivered  to  him  or  hu  assigns  pay  the 


BILL  OF  BAJLB—contintied. 

amount  secured  the  security  should  be  void,  and 
that  in  case  he  should  make  default  in  payment  of 
the  amount,  or  in  case  he  should  assign  the  goods 
or  permit  them  to  be  removed  from  Uie  premises 
before  such  payment^  it  should  be  lawful  for  the 
plaintiff  to  enter  upon  the  premises  and  take  pos- 
session of  and  sell  the  goods  assigned.  There  was 
a  furtber  proviso  that  until  the  mortgagor  or  his 
assigns  should  make  default,  or  do  any  act  whereby 
the  power  of  entry  might  be  put  in  force,  it  should 
be  lawful  for  him  or  his  assigns  to  hold  and  pos- 
sess the  goods  assigned.  The  mortgagor,  while 
part  of  the  consideration  money  remained  unpaid, 
sold  and  delivered  off  his  premises  to  the  defen- 
dant part  of  the  goods  assigned.  The  plaintiff 
thereupon  demanded  these  goods  from  the  defen- 
dant, and  upon  his  refusal  to  give  them  up, 
brought  an  action  for  their  conversion.  At  the 
trial  the  jurv  found  that  the  sale  to  the  defendant 
was  not  in  tne  ordinary  course  of  business : — Hdd, 
that  the  defendant  was  liable,  for  upon  the  true 
construction  of  the  bill  of  sale  the  sale  and  removal 
of  the  goods  gave  no  title  to  the  defendant  as 
against  the  plaintiff.   Patsev.Febn  ll.B.D.690 

8.  — ■—  Trawfer—Ateignment—BingcfSaU 
Ad,  1878  (41  <£  42  Viet,  e,  31),  m.  8, 10.]  A  bill 
of  sale  of  goods,  which  was  duly  registered,  was 
given  to  secure  5002.  with  interrat,  part  of  which 
was  at  a  subsequent  date  paid  off.  A  deed  was 
afterwards  made  between  the  two  parties  to  the 
bill  of  sale,  and  the  plaintiff,  whereby  the  security 
was  transferred  and  the  goods  assigned  to  him,  on 
his  paying  off  the  amount  remaining  due  on  the 
bill  of  sale  and  making  a  further  advance  to  the 
nantor,  the  whole  amount,  secured  by  this  deed 
being  5012. 158.  9d.,  with  interest,  and  the  rate  of 
interest  and  the  times  of  payment  being  different 
fVom  those  of  the  former  deed .' — Rdd  (by  Watkin 
Williams  and  Blathew,  J  J.),  that  this  deed  was  a 
transfer  and  not  a  new  biU  of  sale,  and  need  not 
be  registered  tmder  the  Bills  of  Sale  Act,  1878,  to 
be  effectual  as  to  the  whole  amount  seemed  by  it, 
against  an  execution  creditor. — Hddj  by  the  Ckmrt 
of  Appeal  (Bramwell,  Baggallay,  and  Lush,  LJJ.), 
that  whether  or  not  the  deed  was  an  effectual 
security,  without  registration,  fbr  the  fresh  ad- 
vance, it  was,  as  to  the  amount  which  remained  due 
on  the  'former  bill  of  sale,  a  transfer  and  valid  to 
that  extent  without  registration  under  the  Bills  of 
Sale  Act,  1878,  so  as  to  entitie  the  plaintiff  to  the 
goods.    HoBNE  V.  Hughes       (0.  A)  H.  B.  D.  676 

4.  BiNs  of  Sale  Act,  1878  (41  &  42  Viet 

c.  31),  88.  8, 10— Unregietered  and  Regidered  BiU$ 
of  Sale — Priority.']  Chattels  were  assigned  to  the 
defendant  by  a  bill  of  sale,  which  was  not  regis- 
tered. The  grantor  subsequentiy  gave  another 
bill  of  sale  comprising  the  chattels  to  the  plaintifft 
who  registered  it  The  defendant  afterwards  took 
possession  of  the  chattels  under  his  bUl  of  sale.  In 
an  action  against  him  by  the  plaintiff  for  conver- 
sion '.—Held,  tiiat  tiie  Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31),  s.  10,  enacting  that  **  In  case  two 
or  more  bills  of  sale  are  given,  comprising  in  whole 
or  in  part  any  of  the  same  chattels,  they  shall  have 
priority  in  the  order  of  the  date  of  their  r^istra- 
tion  respectively  as  regards  jmch  chattels,"  did  not 
affect  the  priority  of  the  nnregiEtered  bill  of  sale. 
Ltonb  V.  TuoxxB     -         -         -     Q.B.D. 
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B0B0T7OH — ^Action  against  constable — Payment 
of  oosta  incuned  by  Mm  -  -  186 
See  MumciPAL  GoBFORATioy. 

BTnLDIHG  WXlXri-—Unincorporaied^CeHified 
Rules — Borrowing  in  excess  of  Prescribed  Limit 
—  Agent  —  AuUioriiy  —  Holding  out   by  Society 
and  Directors,']    By  the  certified  roles  of  an  unin- 
corporated building  society  the  directors  might 
borrow  money  not  exceeding  a  prescribed  amount. 
Loans  were  made  to  the  society  through  its  secre- 
tary in  accordance   with  adverti^ments,  issued 
with  the  authority  of  the  directors,  that  such  loans 
might  be  so  made  by  bring^g  the  money  to  the 
office  of  the  secretary.    In  each  case  a  receipt  was 
given  by  the  secretary  for  tiie  money  as  a  loan  to 
toe  Bocietr,  with  a  written  undertaking  by  him  **  to 
procure  the  promissory  note  of  the  directors  for  the 
loan,**  and  afterwards  in  pursuance  of  such  under- 
taking, the  receipt  was  exchanged  for  such  note, 
which  always  bore  the  date  of  the  receipt.    After 
an  amount  had  been  so  borrowed  exceeding  the 
limit  prescribed  by  the  rules,  the  plaintiffd,  who 
had  on  several  previous  occasions  lent  money  to  the 
society  according  to  the  above  mode,  paid  a  sum  to 
the  secretarv  as  a  loan  to  the  society,  and  received 
from  him  the  usual  receipt  and  undertaking,  but 
no  promissory  note  of  the  directors  was  ever  afler- 
wanls  given,  and  the  secretary  absconded,  appro- 
priating that  sum,   with   other  moneys  ox    the 
society,  to  his  own  use.    In  an  action  against  the 
society  and  directors,  the  jury   found  that  the 
society  held  out  the  secretary  to  the  plaintifis  as 
having  authority  to  receive  the  loan  on  their  behalf 
on  the  terms  on  which  it  was  received,  and  that  the 
directors  did  the  same : — Heldy  that  such  finding 
was  bad  in  point  of  law  as  against  the  society,  and 
that,  as  the  limit  for  borrowing  prescribed  by  the 
rules  had  been  exceeded  when  the  loan  was  made 
by  the  plaintiffs,  the  society,  which  had  derived  no 
benefit,  was  not    liable  for  such   loan: — Held 
(Bramwell,  L.J.,  doubting),  that  although  there 
was  no  fraud  on  the  part  of  the  directors  they 
were  personally  liable  to  the  plaintifEs  for  the 
money  which  had  been  so  advanced.    Chafleo  v. 
Brunswick  Permanent  Building  Society 

[(C.  A.)  Q.  B.  D.  096 

BTTRIAIr— ^tirtoZ  Acts  (15  <£  16  Vict.  c.  85 ;  16 
<t  17  VicL  e,  IS^y-BuritU  Board— Grave— Grant 
in  Perpetuity — Family  Bights — Executor — Pur- 
chase of  Grave."]  A  burial  board  may,  under  the 
Burial  Acts  (15  &  16  Vict.  c.  85,  and  16  &  17 
Vict  c.  134},  grant  a  grave  space  to  the  grantee 
and  his  heirs,  and  the  title  to  the  burial  rights 
under  such  grant  will  descend  to  l^e  heirs  of  the 
grantee,  and  will  not  be  vested  in  all  members  of 
uie  fiunily  of  the  grantee.    Matthews  v.  Jeffrey 

[Ex.]).  890 

2. Dead  Bodies  east  on  Shore  from  Sea — 

Tidal  Biver  —  Liahaity  of  Parish  — 4l8  Geo.  3, 
c.  75.]  By  48  Geo.  3,  o.  75,  s.  1,  the  overseers  of 
parishes  throughout  England  in  which  any  dead 
human  bodies  shall  be  found  thrown  in  or  cast  on 
shore  from  the  sea,  by  wreck  or  otherwise,  are  re- 
quired to  cause  such  bodies  to  be  buried,  and  by 
8.  5,  the  overseers  are  to  be  reimbursed  such  ex- 
penses by  the  county  treasurer.  A  steam-ship  was 
sunk  by  collision  in  the  river  Thames,  near  Wool- 
wich, at  a  place  below  low  water  mark,  and  a 
number  of  persons  were  drowned.    Some  of  the 
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bodies  were  found  aslioro  within  the  boundaries  of 
Woolwich  in  Kent,  and  were  buried  by  the  over^ 
seers.  The  river  Thames  at  Woolwich  and  at  tlie 
places  where  the  bodies  were  found  ashore  is  a 
navigable  tidal  river  where  great  ships  go : — Held^ 
that  the  county  treasurer  could  not  be  made 
liable  for  the  expenses  incurred  by  the  overseers, 
for  the  bodies  were  not  cast  on  shore  **  from  the 
sea"  within  the  meaning  of  the  Act  Overseers 
OF  Woolwich  v.  Bobertson       -       Q.  B.  D.  654 

CABE8— ^Zino,  The  (5  Ex.  L\  227),  distinguished 
See  County  Court.  [165 

Barker,  In  re  (7  H.  &  N.  109 ;  30  L.  J.  (Ex.) 

404)foUowed  -  -  -     548 

See  Revenue. 

Brewer  v.  Jones  (10  Ex.  655)  dissented  from 

See  Practice.  [171 

Charlton  v.  Attonney-General  (4  App.  Cas. 

427)  followed  -         -  -     548 

See  Bevenue. 

Dowse,  The  (Law  Bep.  3  A.  &  E.  135)  fol- 
lowed -  -  -  -  X65 
See  County  0)urt. 

Hamma43k  v.  White  (11  C.  B.  (N.S.)  588 ;  31 

L.  J.  (CP.)  129)  upheld  -  -     145 

See  Negligence. 

Hocking  v.  Acraman  (12  M.  &  W.  170)  com- 
mented on  -  -  -  -  84 
iS^  Bankruptcy. 

Hunt  V.  Wimbledon  Local  Board  (4  C.  P.  D. 

48)  followed  -  -  -     201 

See  Local  Government  Acts. 

LumUy  v.  Gye  (2  E.  k  B.  216;  22  L.  J. 

(Q.B.)  463)  -  -  -  -     888 

See  Master  and  Servant. 

Maybery  v.  Mansfield  (9  Q.  B.  745)  followed 

See  Practice.  [171 

— —  Beg.  V.  Guardians  of  North  Aylesford  (37 
J.  P.  148)  explained  -  -     189 

See  Poor-rate. 

Stevens  v.  Midland  By.  Co.  (10  Ex.  352)  not 

followed       -  -  -      ,   -     287 

See  Corporation. 

Twjlor  V.  GiUoU  (Law  Bep.  20  Eq.  682)  fol- 
lowed -  -  -  -  871 
See  Bankruptcy. 

Yetcens  v.  Nodkes  (6  Q.  B.  D.  530)  explained 

See  Revenue.  [678 

COlEPAinr — Loan  to— Agreement  signed  by  Direo- 
tors — Whether  Directors  personally  liable,]  By 
agreement  between  the  T.  Company  and  the 
plaintiff,  the  defendants,  describing  themselves  as 
**we  the  undersigned,  three  of  the  directors," 
agreed  to  repay  500Z.  advanced  by  the  plaintiff 
*'  to  tlie  company,"  and  assigned  to  the  plaintiff 
as  security  for  tiie  advance  certain  *' machines 
and  tools,"  which  were  the  property  of  the  com- 
pany : — Held,  after  hearing  parol  evidence  to  ex- 
Slain  the  ambigiuty  of  the  agreement,  that  the 
efendante  were  personally  liable  to  repay  the 
5002.    McCoLLiN  V,  Gilpin      (C.  A.)  Q.  B.  B.  516 

COflfSTABLE  —  Costs  as  defendant  in  action — 
Liability  of  borough  fund  -     185 

See  Municipal  Corporation. 
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COHTBACT— Agreement  signed  by  diieotors  516 

See  COMFAHT. 

GorporatioD — Gonunittee — ^Liability  -     201 

See  liOOAii  GovBBNMENT  Acts. 

■        Phxsuring  breach  of — ^Master  and  servant 
See  Master  and  Bebvant.  [888 

COBFOEATIOH — Action  against — Malicious  Pro- 
secution,'] An  action  for  a  malicious  prosecution 
will  lie  against  an  incorporated  company. — 
Stevens  Y.  Midland  By.  Co.  (10  Ex.  352)  not  fol- 
lowed.— Hie  employment  of  policemen  by  a  com- 
pany to  protect  their  property  is  an  act  within 
the  scope  of  the  inooipoiation  of  the  company. 
Edwabds  V,  The  Midland  Railway  Company 

[Q.  B.  B.  287 

—  Local  Board — Contract  not  under  seal  201 
See  Local  Govbknbient  Acts. 

COSTS — ^Arbitration — Costs  to  abide  **  event " — 
General  award — Reference  back  -  621 
See  Abbitbation. 

^—  Case  stated  by  sessions — Practice  -  189 
See  PooB-BATE. 

Claim  and  counter-claim — Judgment       891 

See  Practice. 

Claim  for  not  more  than  202. — Solicitor  and 

client— County  Court       -  -     607 

See  Practice. 

^—  County  Court  —  Admiralty  iurisdiction  — 
Certificate  of  judge  at  trial  -     46 

See  Practice. 

Higher  scale — Injunction — ^Trespass       279 

See  PRAoncB. 

Lien — Solicitor  and  client       -  -     622 

See  Practice. 

Shorthand  notes— Evidence  at  trial  -     168 

See  Practice. 

COUHTEBVEIT  MABX— Silver  wares  — Party 
grieved         -  -  -  -       21 

See  Penalties,  Action  fob. 

C0T7NTT — Dead  bodies  cast  on  shore  by  sea — 
Burial  -  -  -  -     664 

See  Burial. 

00T7KTY  COTTBT — Admiralty  Jurisdiction  of — 
Action  for  Necessaries — British  Ship — Owners 
domiciled  in  Great  Britain — County  Courts  Ad' 
miralty  Jurisdiction  Act,  1868  (31  &  32  Vict, 
c.  71),  8.  2— County  Courts  Admiralty  Jurisdiction 
Ammdment  Act,  1869  (32  <fc  33  Vict,  c.  51),  ss.  2, 
3.]  A  county  court  having  Admiralty  jurisdic- 
tion has  no  greater  jurisdiction  in  respect  pf  a 
claim  for  necessaries  than  that  possessed  by  the 
Admiralty  Division  of  the  High  Court,  and  con- 
sequently cannot  entertain  an  action  for  neces- 
saries supplied  to  a  British  ship,  the  owners  of 
which  are  domiciled  in  Great  Britain.  —  The 
Dowse  (Law  Rep.  3  A.  &  E.  135),  followed.— T%« 
Alina  (5  Ex.  D.  227)  distinguished.  Allen  v, 
Garbutt  -  -  -  -  Q.  B.  B.  166 
Admiralty  jurisdiction — County  Courts  — 

Costs— Certificate    -  -         -     46 

See  Practice.    5. 
—  Appeal — Requesting  judge  to  take  note  608 

See  Practice.    11. 

^—  Costs — Solicitor  and  clicnt^Claim  for  not 
more  than  202.        -  -  -     607 

See  Pbactiob.    9. 


COUHTT  SATX— OimtnaZ  Lunalie,  Mainienance 
of — Upon  what  Funds  chargeable — 3  d:  4  FiW. 
c.  54,  s,  2—27  &  28  Vict,  c.  29,  s.  2— Priwn  Act, 
1877,  40  &  41  Vict  c,  21.]  Notwithstanding  the 
Prison  Act,  1877,  the  expense  of  maintaining  a 
prisoner  removed  to  a  lunatic  asylum  is  charge- 
able by  order  of  justices  upon  the  county  in  wliich 
the  prison  for  which  he  was  removed  is  situate. 
The  Queen  v.  Mews  and  Oastleb      -     (C.  A) 

[Q.  B.  D.  47 

—  Expenses  of  conveyance  of  prisoners  •     1S6 
iSee  Prison. 

CfBIHINAL  LKW—Bigamy—Duraiion  of  Life, 
Presumption  of — Conflicting  Presumptions,']  In 
1864  W.  married  A.  In  1868  he  was  charp^ed 
with  bigamy  in  marrying  B.  in  1868,  his  wifo  A 
being  then  alive,  and  was  on  such  charge  orm- 
victod.  In  1879  he  married  C  and  in  1880,  C. 
being  then  alive,  he  married  D.  Afterwards, 
upon  a  charge  of  bigamy  in  marrying  D.,  C.  being 
then  alive,  W .  was  convicted,  it  being  held  by  the 
presiding  judge  that  there  was  no  evidence  that 
A.  was  alive  when  W.  married  C.,  or  that  the 
marriage  with  C.  was  invalid  by  reason  of  A. 
being  then  alive: — Hdd^  by  the  Court  (Lord 
Coleridge,  C.J.,  Lindley,  Hawkins,  Lopes,  and 
Bowen,  JJ.),  that  the  conviction  could  not  be 
sustained,  as  the  question  should  have  been  left 
to  the  jury  whether  upon  the  above  facts  A.  was 
alive  or  not  when  W.  married  C.  Reg.  r.  Will- 
SHiBB        -  -  -     (C.  C.  B.)  a.  B.  B.  366 

2.  —  Manslattghier — Death  caused  by  dan- 
gerous  Act  performed  without  proper  PrecautioM — 
Firearms,  negligent  Use  of— Joint  Wrongdoer*.] 
A.,  B.,  and  C.  went  into  a  field  in  proximity  to 
certain  roads  and  houses,  taking  with  them  a 
rifle  which  would  be  deadly  at  a  mile,  for  the 
purpose  of  practising  firing  with  it  B.  placed  a 
board,  which  was  handed  to  him  by  A.,  in  the 
presence  of  C,  in  a  tree  in  the  field  as  a  target 
All  three  fired  shots  directed  at  the  board  so 
placed,  from  a  distance  of  about  100  yards.— No 
precautions  of  any  kind  were  taken  to  prevent 
danger  from  such  firing. — One  of  the  shots  thus 
fired  by  one,  though  it  was  not  proved  by  which 
one,  of  them,  killed  a  boy  in  a  tree  in  a  garden 
near  the  field,  at  a  spot  distant  393  yards  from 
the  firing  point  A.,  B.,  and  C.  were  all  found 
guilty  by  a  junr  of  man^aughter  : — Held  by  the 
Court  (Lord  Coleridge,  C.  J.,  Field,  Lopes,  Stephen, 
and  Williams,  JJ.),  that  A.,  B.,  and  C.  had  been 
guilty  of  a  breach  of  duty  in  firing  at  the  spot  in 
question,  without  taking  proper  precautions  to 
prevent  injury  to  others,  and  were  rightly  con- 
victed of  manslaughter.  The  Queen  v.  Saui o>% 
Hancock,  and  Salhon    -    (C.  C.  B.)  Q.  B.  B.  79 

BBBT— Assignment  of— Charge       -         ->     626 
See  Assignment  of  Debt. 

DBF AMATION  —  PrttTOec^e  of  WUnes^-^Parlia- 
ment — Select  Committee  of  House  of  Commons.]  To 
an  action  of  slander  defendant  pleaded  that  the 
statements  complained  of  were  part  of  the  evidence 
given  by  him  in  the  character  of  a  a  witness  befoM 
a  Select  Committee  of  the  House  of  Commons:^ 
Heldt  that  the  statements  so  made  were  mivilegcd, 
and  that  the  action  would  not  lie.  Goms  r. 
Donnxllt     -         -         -         -Q.B.B.I97 
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SSXUBBAGE— Loading  and  unloading— Average 
rate  -  -  -  -  -  281 
^ee  Ship.        « 

XCCLS8IA8TICAL  LKW—PMic  Wonhip  Regu- 
lotion  Act,  1874  (37  &  38  Vict.  c.  85),  w.  7,  9. 13, 
16,  19 — Significavit,  Power  to  issue,  far  Contempt 
— Requisition,  Monition,  and  Inhibition,  Form  of 
— Absence  of  Statements  shelving  Jurisdiction — 
Forms  given  btj  Rules  and  Orders  of  1875, 1879,  of 
Statutory  Authority  —  ^  Rules  regulating  Proce- 
dure *'  includes  Forms  of  Proceedings — 127VA  Canon 
not  binding  on  Official  Principal  appointed  by 
Public  Worship  Regulation  Act,  IS7^— Style  of 
Jwlge  under  Public  Worship  Regulation  Act,  1874 
— Requirement  as  to  Place  of  hearing  Cause — Writ 
de  Contumaee  Capiendo  isstted  in  Va4Xition  and 
not  brougitt  into  Court — Petty  Bag  Act,  12  d;  13 
Vict.  c.  109,  «.  26.]  A  representation  under  the 
Public  Wonhip  Regulation  Act,  1874,  was  made 
in  July,  1878,  oy  the  churchwardens  of  a  parish 
to  the  bishop  of  the  diocese,  complaining  of  the  in- 
cumbent for  certain  illegalpractices  in  the  con- 
duct of  divine  worship.  Tne  bishop  and  arch- 
bishop being  alternate  patrons  of  the  oenefice,  the 
bishop  of  the  diocese  of  E.  was  appointed  to  act  in 
the  place  of  such  bishop  and  archbishop  in  the 
matter  of  the  representation  under  the  16th  section 
of  the  above-mentioned  Act.  The  bishop  of  E. 
having  considered  the  representation  sent  a  requi- 
sition to  the  judge  under  the  Public  Worsnip 
Regulation  Act,  1874,  re(|uiring  him  to  hear  the 
case  in  London  or  Wcstounster,  or  within  the  dio- 
cese. The  requisition  followed  as  nearly  as  possible 
the  form  given  by  the  rules  and  orders  of  1875, 
issued  under  the  Public  Worship  R^ulation  Act, 
1874.  It  did  not  state  that  a  copy  of  the  repre- 
sentation had  been  sent  to  tbe  party  complained 
of,  or  tliat  the  parties  had  been  required  to  state 
whether  they  would  submit  to  the  directions  of  the 
bishop  touching  the  matter  of  the  representation, 
as  provided  for  by  s.  9  of  the  Public  Worship 
Regalation  Act,  1874.  It  stated,  however,  that 
the  parties  had  not  stated  within  the  prescribed 
time  that  that  they  were  willing  to  submit  to  the 
directions  of  the  bishop: — Ueld,  by  the  Queens 
Bench  Division,  that  the  requisition  under  tlic  9th 
section  of  the  Public  Worship  Regulation  Act  must 
name  the  limits  within  which,  under  the  section, 
the  hearing  is  to  take  place,  but  need  not  name 
the  particular  place  within  such  limits — that  the 
requisition  made  by  the  Bishop  of  E.  was  valid,  and 
that  the  form  of  it  was  sufficient  on  the  following 
grounds,  first,  that  it  sufficiently  shewed  by  neces- 
sary implication  that  the  parties  had  been  required 
to  state  whether  they  were  willing  to  submit  to 
the  directions  of  the  bishop ;  secondly,  that  it  was 
not  competent  to  the  party  complained  of  to  object 
to  the  form  of  the  requisition  to  the  judge  if  all 
the  facts  essential  to  the  jurisdiction  in  truth  ex- 
isted ;  and,  thirdly,  that  the  requisition  was  in 
substantial  accordance  with  the  form  given  by  the 
rules  and  orders.  This  decision  was  not  ques- 
tioned on  appeal. — ^The  judge  under  the  Public 
Worship  Regulation  Act  proceeded  to  hear  the 
matter  of  the  above-mentioned  representation,  and 
issued  a  monition  commanding  the  incumbent 
complained  of  to  abstain  from  certain  practices 
which  he  pronounoed  unlawful.  The  incumbent 
disregarded  such  monition,  and  continued  the  said 
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practices,  whereupon  the  judge  issued  an  inhibi- 
tion inhibiting  the  incumbent  from  the  perform- 
ance of  divine  service  and  the  exercise  of  the  cure 
of  souls  witliin  the  diocese  for  three  months,  and 
thereafter  until  the  inhibition  should  be  relaxed. 
The  monition  issued  whUe  the  rules  and  orders  of 
1875  (1  P.  &  D.  1)  were  in  force,  but  the  inhibition 
issued  after  the  amended  rules  of  1879  (4  P.  &  D. 
250)  had  come  into  force.    In  the  monition  the 
judge  was  styled  the  official  principal  of  the  Arches 
Court  of  Canterbury  (he  having  become  such 
official  principal  under  the  7th  section  of  the  Act 
upon  the  resignation  of  the  previous  official  prin- 
cipal), but  except  in  this  respect  the  monition 
exacUy  followed  the  form  given  by  the  rules  and 
orders  of  1875.    The  inhibition  exactly  followed 
the  form  given  by  the  rules  and  orders  of  1879 : — 
Held,  by  tbe  Queen's  Bench  Division,  that,  a»- 
suming  an  official  principal  of  the  Arches  Court  of 
Canterbury  to  bo  within  the  127th  of  the  Canons 
of  1603, 1604,  the  judge  under  the  Public  Worship 
Regulation  Act,  1874,  was  constituted  by  the  7th 
section  of  that  Act  upon  the  happening  of  a  vacancy 
ex  officio  official  principal  of  the  Arches  Court  of 
Canterbury,  without  any  obligation  to  take  the 
oatlis  and  subscribe  tbe  articles  as  required  by 
that  canon.    This  decision  was  not  questioned  on 
appeal : — Held,  also,  by  the  Queen's  Bench  Divi- 
sion, that  the  judge  was  rightly  described  in  the 
monition  as  officiid  principal  of  the  Arches  Court 
of  Canterbury  without  setting  forth  how  he  became 
such  official  principal.    This  was  not  questioned 
on  appeal : — HtUd,  by  the  Queen's  Bench  Division 
and  Dv  the  Court  of  Appeal,  that  the  power  given 
by  the  Public  Worship  Regulation  Act,  1874,  s.  19, 
to  make  rules  and  orders  regulating  the  procedure 
under  the  Act,  includes  the  power  to  make  forms, 
and  that  consequently  the  forms  given  by  tlie 
rules  and  orders  of  1875  and  1879  are  of  statutory 
authority,  and  the  monition  and  inhibition,  whether 
they  would   have   otherwise   sufficiently  shewn 
jurisdiction  or  not,  were  valid  as  being  in  accord- 
ance with  the  forms  so  given. — The  incumbent 
disregarded  the  inhibition,  and  continued  to  excT'* 
cise  the  cure  of  souls.    The  judge  then  issued  a 
significavit  against  him  for  contmpt.    A  writ  de 
contumaee  capiendo  was  thereupon  issued  from  the 
Petty  Bag  Office  on  the  29th  of  October,  and 
recorded  in  the  Queen's  Bench  on  the  following 
day  (the  Court  not  being  then  sitting\  and  de- 
livered to  the  sherifif.    Under  this  writ  the  incum- 
bent was  arrested  and  lodged  in  prison : — Held,  by 
the  Queen's  Bench  Division  and  by  the  Court  of 
Appeal,  that  the  judge  under  the  Public  Worship 
Regulation  Act,  1874,  is  not  the  judge  of  a  new 
court  constituted  by  the  Act,  but  is  the  official 
principal  of  tlio  old  Court  of  Arches,  and  has  all 
the  old  powers  of  that  Court,  including  the  power 
of  signifying  for  contempt  if  his  orders  are  dis- 
obeyed, and  that  as  the  Act  does  not  contain  any 
special  power  of  enforcing  an  inhibition  issued 
under  it,  such  inhibition  can  be  enforced  by  signi- 
ficavit under  53  Geo.  3,  c.  127: — Held,  by  the 
Queen  s  Bench  Division,  that  the  provisions  of 
5  Eliz.  c.  23,  s.  2,  incorporated  by  53  Geo.  3, 
o.  127,  8.  1,  that  the  writ  de  contumaee  capiendo, 
when  brought  into  the  Court  of  Queen's  Bench, 
should  there,  in  the  presence  of  the  iostioes,  be 
opened  and  delivered  of  record  to  the  sneriff,  were 
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impliedly  repealed  by  the  26th  section  of  the  Petty 
Bi^  Act,  12  &  13  Vict.  0.  109,  and  were  not 
reviyed  by  the  repeal  of  that  section  by  38  &  39 
Yioi  c.  66,  and  42  &  48  Vict.  c.  59 ;  that  the  writ 
was  efEeotoal,  and  that  the  incumbent  was  lawfallv 
arrested  mider  it : — Heldy  on  appeal,  that  thoi^n 
the  Petty  Ba^  Act  authorized  the  issuing  of  me 
writ  in  yacation,  it  did  not  repeal  the  enactment 
that  the  writ  should  be  opened  in  the  Queen's 
Bench  in  the  presence  of  the  justices,  and  that  as 
it  had  only  been  brought  into  the  Crown  Office  at 
a  time  when  the  judges  were  not  sitting,  the  re- 
quisitions of  53  Geo.  3,  c.  127,  had  not  l^n  com- 
plied with,  and  the  incumbent  was  entitled  to  be 
discharged  from  custody. — ^A  monition  commanded 
an  incumbent,  int^  alia,  to  abstain  from  wearing 
in  the  administration  of  the  Holy  Communion  the 
yestments  known  as  an  alb,  a  chasuble,  and  a 
biretta,  and  from  all  practices,  acts,  matters,  and 
things  of  the  same  or  a  like  nature  to  those  there- 
inbefore particularly  set  forth,  or  any  of  them,  or 
from  unlawfrdly  permitting  the  same,  or  any  of 
them.  The  inhibition  stated  that  the  incumbent 
had  friiled  to  obey  the  monition  in  regard  to  the 
matters  therein  mentioned,  and  proceeded  to 
specify  yarious  acts,  most  of  which  were  expressly 
forbidden  by  the  monition,  and  also  that  uie  in- 
cumbent had  permitted  his  curate  to  wear  at  the 
Communion  Seryice  certain  unlawful  ecclesiastical 
yestments,  to  wit,  a  biretta  and  a  stole,  and  it  in- 
hibited him  from  officiating  for  three  monthys,  and 
thereafter  until  the  inhibition  should  be  relaxed : — 
Heldf  that  it  was  within  the  jurisdiction  of  the 
judge  to  decide  whether  the  wearing  a  stole  was 
not  an  unlawful  act  of  the  same  or  a  like  nature 
to  those  mentioned  in  the  monition ;  that  if  he 
had  decided  wrongly  the  case  was  one  for  appeal, 
and  that  eyen  if  the  Act  gaye  no  app^U  in  such  a 
case,  that  was  no  ground  for  saying  that  the  judge 
had  exceeded  his  jurisdiction.  A  prohibition  to 
restrain  proceedings  on  the  inhibition  was  there- 
fore refused. — Wliether  the  including  among  the 
grounds  of  the  inhibition  an  act  not  prohibited  by 
the  monition  along  with  acts  which  were  so  pro- 
hibited would  make  the  inhibition  inyalid — quasre. 
Dale's  Case.    £mbaoht*b  Case 

[(C.  A.)  Q.  B.  B.  876 

XLBOnON  —  Municipal   corporation  —  Corrupt 
practices       -  -  .  .     $28 

See  MiTNiciFAL  Cobpobation. 

SLSOIT — ^Application  for  receiyer    -         -     75 
See  PBAcncE.     13. 

SIEXEHTABT  EDUCATIOV  ACT^— Attendance 
Order — Child  attending  Board  Scltool  wiiliout  Fees 
—LidbilUy  of  Fareni^-^9  &  40  Ftc<.  o.  79,  w.  10, 
11, 12 ;  33  <{;  34  YicU  c,  75,  s.  17.]  A  {Mrent  who, 
under  an  order  by  a  court  of  summary  jurisdiction 
that  his  child  shall  attend  a  board  school  and  that 
he  do  see  that  the  order  is  complied  with,  causes 
the  child  to  attend  the  school  but  without  the 
school  fees,  is  not  liable  to  conyiction  under  the 
Elementary  Education  Act,  1876  (39  &  40  Vict. 
o.  79),  8.  12,  for  non-compliance  with  the  order, 
although  he  may  haye  failed  to  apply  to  the  guar- 
dians under  s.  10,  to  pay  the  fees,  and  refus^  to 
obtain  a  remission  of  them  under  33  &  34  Vict 
c.  75, 8. 17.  BiCHABBflOK  V,  Saundebs 

[Q.  B.  B.  818 


EXPLOTEB  AHB  WOUXXSB^EmpUnfen  and 
Workmen  Act,  1875  (38  <fc  39  Vict  c  90X  ••  11— 
Contract  of  Service — Wages  due  bid  not  paytMe^ 
Piece  Work — Forfeiture  of  Wages — Women.']    A 
weayer,  a  woman  subject  to  the  proyiaiona  of  the 
Factory  Acts,  was  employed  at  a  mill  in  which 
amongst  the  rules  were  rule  15,  that  no  person 
shall  leaye  his  or  her  work  without  giying  fourteen 
days*  preyious  notice,  such  notice  to  be  giyen  on 
a  &iturday,  and  rule  16,  that  any  person  leaying 
without  giying  such  notice    **  shall  forfeit  afi 
wages  then  due,  or  earned,  or  unpaid.'*     She  was 
paid  by  the  piece  and  all  work  done  waa  booked 
up  at  three  o'clock  on  the  Wednesday  afternoon 
in  each  week,  and  paid  for  on  the  following  Satur- 
day, all  work  booked  after  three  o'clock  on  the 
Wednesday  afternoon  being  carried  forward  to  the 
following  week.    She  left  the  mUl  before  tiiree 
o'clock  on  a  Wednesday  afternoon  without  giying 
the  required  notice,  haying  preyiously  canried  in 
and  had  booked  certain  work  whidi  she  bad  com- 
pleted.   On  the  following  Saturday  die  applieii 
for  the  wages  due  at  the  time  she  left  and  when 
she  had  completed  her  work,  but  payment  was  re- 
fused on  the  ground  that  the  same  were  forfeited 
by  rules  15  and  16.  No  claim  was,  howeyer,nttde 
for  damage  sustained  by  the  employer. — ^Hie  11th 
section  of  the  Employers  and  Worlonen  Act,  1875, 
enacts  that  *'  in  the  case  of  a  child,  young  person, 
or  woman,  subject  to  the  proyisions  of  the  Factory 
Acts,  any  forfeiture  on  the  ground  of  absence  or 
leaying  work  shall  not  be  deducted  from  or  set  oS 
against  a  claim  for  wages  or  other  sum  due  for 
work  done  before  such  abeence  or  leaying  work, 
except  to  the  amount  of  the  damage,  if  any, 
whicli  the  employer  may  haye  sustained  by  reason 
of  such  absence  or  leaying  work  " : — HM,  thai 
the  aboye  facts  did  not  shew  a  weekly  hiring  at 
weekly  wages,  but  shewed  that  the  price  for  the 
work  done  and  booked  when  the  weayer  left  oa 
the  Wednesday  was  then  earned  and  due,  though 
not  then  payable,  and  that  the  same  would  have 
been  forfeited  by  rules  15  and  16,  but  that  as 
there  was  no  damage  and   the  weayer  was  a 
woman  subiect  to  the  Factory  Acts  she  was  pro- 
tected by  the  said  11th  section,  and  could  not  be 
depriyed  of  what  she  had  so  earned.    Wabbubtok 
V.  Heywobth    -  -  -  -II.B.B.  1 

2. 38  A  39  VieL  e.  90,  m.  4,  10— «  Work- 
man " — Potter^s  Printer'— Breach  of  his  Contrad. 
through  Strike  of  Assistants  employed  by  him.]  By 
the  Employers  and  Workmen  Act»  1875  (38  ft  39 
Vict.  c.  90),  8.  4,  "a  dispute  under  this  Act 
between  an  employer  and  a  worknma  may  be 
heard  and  determined  by  a  court  of  summary 
jurisdiction,  and  such  Court,  for  the  purposes  of 
this  Act,  shall  be  deemed  to  be  a  court  of  dril 
jurisdiction"  limited  to  102.  By  s.  10  ^' In  this 
Act  the  expression  *  workman,*  .  .  .  means  any 
person  who,  being  a  labourer,  aeryant  in  hns- 
handry,  journeyman,  artificer,  bandieraftsmsn, 
miner,  or  otherwise  engaged  in  manual  labour, . . . 
has  entered  into,  or  works  under  a  contract  with 
an  employer,  whether  the  contract  be  ...  a  con- 
tract of  seryice  or  a  contract  personally  to  execute 
any  work  or  labour." — The  expression  •'court  of 
summary  jurisdiction  "  means  (inter  alia)  a  stipen- 
diary magistrate  :—Held^  that  a  potter's  printer, 
under  a  contract  with  his  employers  to  do  work  in 
which  he  was  assisted  by  **  trantfeneia  "  whom  he 
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himself  engaged  aad  paid,  was  a  *'  workman" 
within  the  Act,  and  liable  in  proceedings  before  a 
magistrate  to  pay  damages  for  a  breach  of  his  con- 
tract with  his  employers,  caused  by  his  transferrers' 
refusal  to  do  the  work,  although  he  was  ready  and 
willing  to  doit.  Gbainoeb  v.  Aynesley.  Bromlet 
V.  Tam8  -  -  -  <     0.  F.  D.  182 

ESTOPPEL — Res  judicata  —  JusticeSy  Summary 
Proceedings  before — Adjudicaiion  that  Street  is  a 
Highway^Pvblic  HeaUh  Act,  1875  (38  A  39  Viet, 
c.  55),  9.  150.]  An  application  to  justices  by  a 
local  board  under  the  Public  Healm  Act,  1875, 
for  the  recovery  of  a  proportion  of  the  expenses  of 
sewering  a  street  from  the  owner  of  premises 
abutting  thereon,  was  dismissed  by  the  justices  on 
the  ground  that  the  street  was  a  highway  repair- 
able by  the  Inhabitants  at  large.  The  local 
board  some  years  afterwards  made  an  application 
against  the  same  person  for  the  recovery  of  a  pro- 
portion of  paving  expenses  subsequently  incurr^ 
in  respect  of  the  same  street,  and  a  stipendiarv 
magistxBte  made  an  order  for  the  payment  of  such 
expenses: — Hdd,  that  the  adjudication  of  the 
justices  that  the  street  was  a  highway  repairable 
by  the  inhabitants  at  large  on  the  first  applica- 
tion was  beyond  the  jurisdiction  of  such  justices, 
which  was  only  to  make  or  refuse  the  order  for 
the  expenses  claimed,  and  that,  therefore,  such 
adjudication  on  the  first  application  did  not  estop 
the  local  board  from  claiming  the  expenses  they 
claimed  on  the  second  application,  and  conse- 
quently that  the  magistrate  might  make  the  order 
which  he  made  for  their  payment.  The  Queen  v. 
HuTCHiKOS    -  -  -  -     Q.  B.  D.  S06f 

js  VUD ISA  GE— Negligence — Carriage  and  driver 

See  Negligence.  [146 

• Presumption  of  duration  of  life  -     866 

See  Criminal  Law — Bigamy. 


FLAKGEWHEEL— User  upon  tramway    -       70 
See  Tramway. 

PBEIOHT — Payment  in  advance — ^Insurance  648 
See  IsBTJRANCE  (Marine).    2. 

0ABHI8HEE — Partnership  firm — Description  by 
name-  -  -  -  -     681 

See  Practice. 

OEAYS— Grant  in  perpetuity  -  -     290 

See  Burial. 

GEAZINO,  SIGHT  OF— Poor-rate— Occupation 
See  Poor-rate.  [10 

EIGHWAT — Licence  to  get  MaieriaUfor  repair  of 
—  5  <fe6  Wm,  4,o.50.«.  54— **5carcA  /or,  dig,  and 
get  in  or  through  *' —  Avenue  to  a  House,"]  A 
license  may  be  granted  to  get  materials  for  the 
repair  of  the  highways  under  5  &  6  Wm.  4,  c.  50, 
s.  54,  although  the  materials  when  got  must  be 
carried  away  by  an  *'  avenue  to  a  house,"  the  ex- 
ception of  such  an  avenue  (inter  alia)  in  the 
section  referring  only  to  the  digging  or  getting  of 
the  piaterials,  not  to  the  carrying  of  them  away 
when  got    Bambden  v.  Yeates   -     Q.  B.  D.  683 

2. Repair — Distumpiked  Roads — Main 

Roods — Hightcays  and  Locmatives  {Amendmemt^ 


HIGHWAT— coni/n  rted. 

Act,  1878  (41  <fc  42  Vict,  c,  77),  s.  13.]  The  High- 
ways  and  Locomotives  (Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  by  s.  13  enacts  that  any  road 
which  has  "  between  the  Slst  of  December,  1870, 
and  the  date  of  ^Is  Act  ceased  to  be  a  turnpike 
road  .  .  .  shall  be  deemed  to  be  a  main  road,  and 
one  half  of  the  expenses  incurred  from  and  afler 
the  29th  of  September,  1878,  by  the  highway 
authority  in  the  maintenance  of  such  road,  shall, 
as  to  every  part  thereof  which  is  within  the  limits 
of  any  lugnway  area,  be  paid  to  the  higliway 
authority  of  such  area  by  the  county  authority  of 
the  county  in  which  such  road  is  situate,  out  of 
the  county  rate." — ^The  corporation  of  the  town 
and  borough  of  B.  were  the  highway  authority  of 
the  B.  highway  area.  Under  ss.  47-50  of  the 
Towns  Improvement  Clauses  Act,  1847  (10  &  11 
Vict.  c.  34),  such  portions  of  the  turnpike  roads 
entering  B.  as  came  within  the  area  of  the 
**  town "  were  taken  out  of  the  turnpike  trusts, 
and  the  obligation  to  repair  the  same  was  imposed 
upon  the  corporation.  By  a  local  Act  in  1872  the 
boundaries  of  the  borough  were  enlarged,  and  all 
the  provisions  of  the  Acts  relating  to  the  "  town  " 
were  made  applicable  to  the  enlarged  area  of  the 
borough.  The  effect  was  that  the  further  portions 
of  the  turnpike  roads  thus  for  the  first  time 
brought  within  the  area  of  the  borough  were 
taken  out  of  the  turnpike  trusts  by  the  operation 
of  the  Towns  Improvement  Clauses  Act,  1847, 
and  ceased  to  be  turnpike  roads : — Held,  by  Wat- 
kin  Williams  and  Mathew,  JJ.,  that  the  farther 
portions  of  the  turnpike  roads  brought  within  the 
enlarged  borough  area  by  the  local  Act  of  1872, 
though  they  had  ceased  to  form  parts  of  the  turn- 
pike roads,  were  not  main  roads  within  s.  13  of 
the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  since  that  section  contemplated  only 
the  cesser  or  extinguishment  and  winding-up  of 
turnpike  trusts,  and  did  not  apply  to  a  case  where 
the  portions  of  roads  in  question  only  ceased  inci- 
dentally to  form  part  of  the  turnpike  trusts; 
Mayor  ofBochdale  v.  Justices  of  Lancaster 

[Q.  B.  2).  526 

8. Highways  and  Locomotives  Amendment 

Ad,  1878  (41  dr  42  Vict,  o,  77),  s.  23,—Extra' 
ordinary  Expenses  —  Excessive  Weight  —  Traffic 
from  recognised  Rusiness  in  Neighbourhood.']  Upon 
the  hearing  of  a  complaint  made  by  a  highway 
board  under  the  Highways  and  Locomotives 
Amendment  Aot^  1878  (41  &  42  Vict.  o.  77),  s.  23, 
for  the  purpose  of  recovering  from  the  appellant 
extraorainary  expenses  incurred  by  the  board  by 
reason  of  traffic  conducted  by  him,  it  appeared 
that  he  was  owner  or  occapier  of  stone  quarries  in 
the  district,  and  that  the  stone  was  conveyed  in 
heavy  loads  over  the  highways,  so  as  to  make  tho 
coat  of  repairing  them  much  lar^r  than  if  they 
had  been  subj^  to  ordinary  agricultural  traffic ; 
but  that  the  stone  traffic  was  a  recognised  business 
in  the  neighbourhood,  and  the  waggon  loads  of 
the  usual  weight  in  such  traffic.  The  justices 
having  upon  these  facts  found,  first,  that  the 
traffic  was  not  extraordinary,  seoondlv,  that  the 
weights  were  excessive,  and  thirdly,  that  tbe  ex- 
penses were  extraordinary : — Held,  that  the  first 
finding,  which  was  warranted  by  the  evidence, 
shewed  that  the  expenses  were  not  '^extiaor- 
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dinary"  within  the  meftning  of  the  section,  and 
that  they  oonld  not  be  recovered  from  the  appel- 
lant   Wallinoton  v.  H08KIN8    -     Q.  B.  D.  206 

Houses  abutting  upon — Subsidence  of  land" 

See  Local  GovsRiiHEiiT  Aor.  [264 

HOUSE  DUTT— Exemption—**  Servant  or  other 
person"       -         -         -  -     678 

See  Beyenxte. 

HUSBAND  AHB  VTIF^— Married  Woman— Ac- 
knowledgment 0/  Deed  under  3  <fe  4  Wm,  n.  74, ».  84 
— Varying  tlie  Certificate  hij  omitting  tJie  Wordu 
•*  of  full  Age."]  By  order  of  a  Vice-Chancellor 
indentures  of  settlement  were  directed  to  be  exe- 
cuted by  a  married  woman  who  was  an  infant. 
The  Court  allowed  the  certificate  of  acknowledg- 
ment under  3  &  4  Wm.  4,  c  74,  s.  84,  to  be  varied 
by  omitting  the  words  "of  full  age."  In  the 
Mattbb  of  Mabt  Geraldike  Lacey  0.  P.  D.  154 

2.  ArticleJi  of  Settlement — Infant — Mar- 

vied  Woman  suing  alone  —  Trunt  Property  — 
Order  XVL,  rule  8— Jim  tertiu]  The  plaintiflTs 
husband,  who  married  her  when  be  was  an  infant 
of  about  seventeen,  agreed  in  writing  shortly 
before  the  marriage,  and  in  consideration  of  the 
same,  to  assign  all  her  property  to  a  trustee  for 
her  sole  and  separate  use.  At  the  time  of  the 
marriage  the  plaintiff  was  possessed  of  some 
leasehold  property  in  her  own  riglit,  and  of  other 
leasehold  property  in  trust  for  her  son  by  a  former 
marriage,  and  the  defendant  was  her  agent 
appointed  by  her  to  receive  the  rents  of  the  said 
leasehold  property,  and  as  such  agent  he  received 
the  rents  both  before  and  after  the  Jast  marriage. 
Immediately  after  the  last  marriage  the  plaintiff 
was  deserted  by  her  husband,  and  she  obtained  a 
protection  order  from  a  police  magistrate,  under 
20  k  21  Vict.  c.  85,  6.  21,  protecting  all  her 
earnings  and  property  acquired  since  the  deser- 
tion. The  action  was  brought  by  the  plaintiff 
alone  without  her  husband  (who  was  still  an 
infant)  for  the  rents  received  by  the  defendant 
after  ttie  marriage.  The  husband  made  no  claim 
to  any  of  the  rents,  "but  the  defendant  having 
had  notice  of  the  marriage,  reftiscd  to  pay  them 
to  the  plaintiff;  and  he  applied  to  stay  the  action 
until  the  plaintiff  added  a  next  friend  or  gave 
security  for  costs.  This  application  was  refused 
at  chambers,  and  on  appeal  by  a  Divisional 
Court : — Held^  that  the  agreement  to  assign  was 
void  as  against  the  infant  husband. — Held^  also, 
that  the  protection  order  did  not  apply,  but  that 
the  effect  of  the  refusal  of  the  Ck)urt  to  stay  the 
action  on  the  defendant's  application,  was  to  give 
leave  to  the  plaintiff  to  sue  alone  without  her 
husband,  in  exercise  of  the  authority  given  to  a 
Court  or  judge  by  Order  XVI.,  rule  8,  and  which 
might  be  so  exercised  after  action  brought,  and 
that  therefore  the  plaintiff  was  entitled  to  sue 
alone  and  to  recover  the  money  received  from  the 
property  of  which  she  was  trustee : — Htld,  how- 
ever, by  Lord  Selbome,  L.C.,  and  Baggallay.  L.  J., 
that  the  agreement  to  assign  being  void  against 
her  husband  she  could  not  recover  tlie  money 
received  from  the  property  which  belonged  to  her 
absolutely  before  her  last  marriage: — Ueld^  by 
Brett,  L  J".,  that  she  could,  since  the  husband  had 
made  no  claim,  and  therefore  the  defendant,  who 
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was  not  defending  by  his  authority,  could  not  vt 
up  the  husband's  right  as  an  answer  to  the  aciioD. 
KiNGSMAN  V,  ElKGSMAK      -      (C.  A.)  C.  F.  D.  122 

Policy  of  insurance — Felonious  act  of  wife 

of  assured     -  -  -  -     561 

See  Insubance  (Fibe.) 

INFAlfT  —  Marriage   settlement  —  Minority  nf 
husband — Wife  suing  alone  -     122 

See  Husband  and  Wife.    % 

IKJUKCnON — Contract  for  cxdusivo    personal 
service — ^Procuring  breach  of  oontrBct 
See  Master  and  Sebvant.  [833 

IHSUBAHCE  (FIBS)  —  Jjoa  occanoned  hy  (U 
felonious  Act  of  the  Wife  of  the  Asntred — Right*  of 
lite  Insurer — Risks  covered  by  PdHctf — FcUmy— 
Action  maintainable  without  sheteing  th<U  Ftlaa 
prosecuted."]  An  insurance  company  granted  a 
flre  policy  to  S.,  and  during  the  currency  of  tbe 
policy  S.'s  wife  feloniously  burnt  the  property 
insui-cd.  The  company,  not  admitting  any  ciaim 
on  the  policy,  brought  an  action  against  S.  and 
his  wife  for  the  damage  done  by  the  act  of  the 
wife : — Held,  First,  that  the  action  could  not  Ui 
maintained,  as  the  insurer  has  no  rights  other 
than  those  of  his  assured,  and  can  enforce  ihosti 
only  in  his  name  and  after  admitting  the  claim 
on  the  policy.  Secondly,  that  the  action  for  the 
felony  if  it  were  maintainable  was  maintainable 
without  shewing  that  the  felon  had  been  pnee- 
cuted. — SemhUt  that  a  felonious  burning  by  the 
wife  of  tiie  assured,  without  his  privity,  is  covered 
by  the  ordinary  fire  policy.  Midland  Insuraxcs 
Company  v,  Smitu  and  Wife       -     Q.  B.  B.  561 

IKSUEANCE  (UFE)  —  Injury  by  Aeddt^l  — 
Drotcning — Epileptic  Fit — Construction  of  PUi<y.] 
W.  effected  an  insurance  with  the  defendants 
against  accidental  injury,  and  by  the  terms  of 
tbe  policy  the  defendants  agreed  to  pay  tbe 
amount  insured  to  W.'s  legal  representativtis* 
should  he  sustain  *'any  personal  injtiry  caua-J 
by  accidental,  external,  and  visible  means,"  and 
the  direct  effect  of  such  injury  should  occasion  bia 
death.  The  policy  also  contained  a  proviso  that 
the  insurance  should  not  extend  "  to  any  injury 
caused  by  or  arising  from  natural  disease  or 
weakness  or  exhaustion  consequent  upon  disease." 
During  the  time  the  policy  was  in  force,  and 
whilst  he  was  crossing  and  fording  a  stream,  W. 
was  seized  with  an  epileptic  fit  and  fell  into  the 
stream,  and  was  there  drowned  whilst  safferisg 
from  the  fit,  but  he  did  not  sustain  any  personal 
injury  to  oocasion  death  other  than  drowning  :— 
Uetd,  that  W.'s  death  was  occasioned  by  an  injury 
within  the  risk  covered  by  the  policy,  and  to 
which  the  proviso  did  not  apply.  Winsfeab  r. 
Accident  bisuKANCE  Cosifany,  Limited 

[(C.A.)  Sz.  D.  42 

IK8UEAHCE  (MAEIHE)  —  (?«iern7  Word*- 
Erplogion  of  Boih.r  of  Steamer,  uhHher  a  P*r^ 
insured  against — Contributory  cause  of  Loss,  flsJ 
proximate  Cause.]  The  explosion  of  the  boiler  of 
a  steamer  is  a  peril  insured  against  by  a  marine 
policy  in  the  ordinary  form.— A  steamer  insured 
oy  a  time  policy  becieime  a  wreck,  by  reason  of 
the  explosion  of  her  boiler  in  ordinary  weather 
under  ordinary  pressure  of  steam.    The  caosB 
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sine  qa4  non  of  the  explosion  was  that  the  boiler 
had  ueeome,  from  external  and  internal  corrosion 
by  bilge  water  and  *'  scale,"  too  thin  to  resist  the 
steam.  The  corrosion  might  have  been  disoovered, 
and  in  some  measure  prevented,  by  ordinary  care : 
— Held,  affirming  the  judgment  of  baggallay,  L.  J., 
that  though  unseaworthiness  was  a  causa  sine  qu& 
non  of  the  loss,  the  explosion  was  a  proximate 
cause,  and  a  peril  insured  against.  West  Inioa 
AND  Panama  Telegbafh  Company  v.  Home  and 
Colonial  Marine  Insubance  Company 

[(C.  A.)  C.  P.  D.  61 

a. Policy— Freight—Loss  by  Penis  of  the 

Stxts."]  The  plaintifQi  were  the  owners  of  a  steam- 
ship named  the  P.,  which  was  charta:ed  to  the 
CommissiouerB  of  the  Admiralty  for  transport 
service  for  three  months  certain  at  an  agreed 
freight,  which  was  not  to  be  payable  in  the  event 
of  the  steamship  becoming  unseaworthy  or  unfit 
to  perform  the  service  for  which  she  was  chartered. 
One  month's  freight  was  to  be  paid  to  the  plaintiffs 
in  advance.  Tue  plaintiffs  effected  with  the  de- 
fendants a  policy  of  insurance  in  the  ordinary 
form  upon  freight. — The  P.  sailed  under  the 
charter  to  the  Admiralty  with  troops  for  South 
Africa,  and  soon  after  the  expiration  of  the  first 
month  of  the  period  for  which  she  was  chartered 
she  struck  on  a  rock,  and  was  so  damaged  as  to 
become  unseaworthy  and  unfit  to  perform  the 
service  for  which  she  had  been  chartered.  She 
was  thereupon  discharged  from  the  service  of  the 
Admiralty: — Held,  that  the  plaintifis  oould  not 
recover  from  the  defendants  the  residue  of  the 
freigiit,  which  the  P.  would  have  earned  during 
the  time  covered  by  the  policy.  Inm an  Steamshi  p 
Company  v.  Bischoff       -     (G.  A.)  Q.  B.  D.  648 

8.  —  Open  Policies — Declaration  of  Ship- 


ments at  less  than  real  Value — CknwealTneiU  of 
material  Fact — Policies  set  aside."]  The  oonoeal- 
ment  by  the  assured  at  the  time  of  effecting  a 
marine  policy  of  insurance  of  a  fact  which  is  mate- 
rial to  enable  a  rational  underwriter,  governing 
himself  by  the  principles  on  which  underwriters 
in  practice  act,  to  judge  whetlier  he  shnll  accept 
the  risk  at  all,  or  at  what  rate,  will  vitiate  the 
policy,  although  the  fact  may  not  be  material 
with  regard  to  the  risk  insured. — The  defendants 
effected  with  the  plaintiff,  a  Lloyd's  underwriter, 
a  series  of  open  policies  for  certain  specified  sums 
to  cover  shipments  to  be  declared  and  valued  as 
interest  might  appear.  The  policies  were  effected 
at  different  dates,  and  were  to  succeed  each  other 
in  the  order  of  date.  The  value  of  the  shipments 
were  declared  at  considerably  less  than  their  real 
value,  so  that  when  the  later  policies  were  effected 
the  earlier  policies  were  in  fwst  more  exhausted 
than  they  would  appear  to  be  from  the  declara- 
tions. The  undervaluation  of  the  shipments  was 
systematically  and  fraudulently  made  by  the  de- 
fendants, and  the  fact  that  they  had  been  so 
undervalued  was  concealed  from  the  plaintiff 
when  he  underwrote  the  later  policies: — Held, 
that,  under  these  circumstances,  a  jury  would  be 
justified  in  finding  that  the  ooncealment  was  of  a 
fact  of  which  it  was  material  that  the  plaintiff 
should  have  been  informed,  in  order  to  guide  him 
in  deciding  whether  he  would  underwrite  these 
later  policiea  or  not  or  at  what  rate ;  and  that  on 


IN8UBANCE  (1[ABIHX)-H;onftn«e({. 

the  jury  so  finding  the  plaintiff  was  entitled  to 
have  such  later  policies  set  aside  and  cancelled. 
BiVAZ  V.  GKBrasi   -  -       (G.  A.)  Q.  B.  D.  222 

4.  Valued  Policies — War — Destruction  of 

Cargo  by  Enemy  —  Compensation  paid  by  one 
Sovereign  State  to  another  —  SigM  of  Injured 
Party  to  Money  so  paid — Salvage — Indemnity.'] 
The  plaintiffs,  underwriters,  granted  to  the  de- 
fendants valued  policies  of  insurance,  including 
war  risks,  on  a  cargo  of  a  United  States  merchant 
ship.  Such  cargo  during  ^e  insured  voyage  was 
totally  destroyed  by  the  Alabama,  a  cruiser  of 
the  Confederate  States  then  at  war  with  the 
United  States  of  America ;  and  tlie  plaintiff  paid 
to  the  defendants,  as  and  for  an  actual  total  loss, 
the  amounts  named  in  the  policies,  but  the  real 
value  of  the  cargo  exceeded  the  sum  so  paid. — 
Tiie  loss  of  this  cargo  formed  one  of  the  items  of 
claims  made  by  the  United  States  against  Groat 
Britain,  in  respect  of  the  damage  done  by  the 
Alabama  and  other  confederate  cruisers,  which 
was  referred  to  arbitration,  and  resulted  in  an 
award  under  which  Great  Britain  paid  the  sum 
awarded  for  compensation  to  the  United  States. 
Afterwards  the  United  States  passed  an  Act  of 
Congress  for  constituting  a  Court  for  the  distri- 
bution of  this  sum  amongst  its  subjects  who  had 
been  injured  and  whose  claims  shoidd  be  allowed 
by  tliat  Court  under  the  provisions  of  such  Act, 
by  which  it  was  declared  in  effect  that  no  claim 
should  be  allowed  for  which  the  party  injured 
had  received  compensation  from  any  insurer ;  but 
that  if  such  compensation  should  be  not  equal  to 
the  loss  actually  suffered,  allowance  might  be 
made  for  the  difference ;  and  that  no  claim  should 
be  allowed  by  or  on  behalf  of  any  insurer,  either 
in  his  own  right  or  of  that  of  the  party  insured. 
— The  defendants  claimed  in  such  Court  and 
received  a  sum  out  of  such  compensation  money 
for  so  much  of  their  loss  as  exceeded  the  sum 
insured.  The  plaintiffs,  having  paid  for  a  total 
loss,  sued  the  defendants  for  the  compensation- 
money  they  had  so  received: — Held  (Baggallay, 
L.J.,  dissenting),  that  this  monev  was  no  part  of 
the  salvage,  but  wns  given  to  the  defendants  under 
the  Act  of  Congress  as  a  pure  ^t,  and  that 
therefore  the  plaintiffs  were  not  entitled  to  recover 
it.  BcBNAND  V.  RoDOCANACHi  (G.  A.)  Q.  B.  B.  683 
IHTSSE8T — Justices  of  peace — Disqualification 

— Municipal  corporation  -  -      168 

See  Justices  of  the  Peace. 

DTTEBPLEADER— Trial  by  judge  without  ju; 
See  Pbactigx.    12. 
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JTJBISDIGTIOK— County  Court— Admiralty  165 

See  County  Court. 
Judge  under  Public  Worship  Begulation  Act 

See  Ecclesiastical  Law.  [876 

JU8TIGES— Landlord  and  tenant  —  Fraudulent 
removal — Notice  of  appeal  -     669 

See  Landlord  and  Tesastt. 

JU8TIGES  OF  THE  VEACZ— Interest  disqualify- 
ing — Urban  Sanitary  Authority —Municipal  CoT" 
poration — Summons  issued  by  member  of  Corpora' 
tion.]  By  a  local  Act  for  the  improvement  of  a 
borough  the  corporation  was  made  the  authority 
for  the  exeoution  of  the  Act,  with  power  to  direot 
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JUSTICES  OF  THE  PSACGB — continued, 

prosecutions  for  this  purpose.  An  information 
for  an  offence  under  the  Act  having  been  pre- 
ferred by  an  officer  on  behalf  of  the  corporation, 
a  Bummona  was  issued  upon  it  by  a  justice,  who 
was  also  an  alderman  and  member  of  the  corpora- 
tion, but  came  on  for  hearing  before  justices,  none 
of  whom  were  connected  with  the  corporation : — 
Held,  notwithstanding,  that  such  justices  could 
not  proceed  with  the  hearing  of  the  summons,  for 
it  had  been  issued  by  one  who  was  virtually  pro- 
secutor.   The  Queen  v.  Gibbon    -    Q.  B.  B.  108 

LAITDLOBD  AHD  TSSXST— Fraudulent  Removal 
of  Goods— 11  Geo.  2,  c.  19,  «.  4,  5;  12  4: 13  Vict, 
c.  45,  8.  1 :  42  d;  43  Vict.  c.  49,  s.  31,  sub-s.  2, 
s.  32.]  An  appeal  from  an  order  of  justices  under 
11  Gea  2,  c.  19,  as.  4,  5,  by  a  person  adjudged 
guilty  of  fraudulently  removing  goods  to  prevent 
a  distress,  is  subject  to  the  conditions  and  regula- 
tions prescribed  in  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  o.  49X  s.  31,  sub-s.  2, 
and  B.  32,  and  therefore  notice  of  appeal  must  be 
given  within  seven  days  after  the  decision  ap- 
pealed against    Beo.  v.  Justices  of  Bbbofshibe 

[Q.  B.  B.  669 

—  Bankruptcy  of  lessee  after  granting  sub- 
lease—Disclaimer -  -  -  371 
See  Bankbuftcy. 

inOTATIOirS— 3  d:  4  Wm.  4,  e.  27,  and  1  VieL 
c.  28 — Mortgage — Order  of  Foredoeure  AbtohUe— 
Judicature  Aety  1873— J^'edmen^.]  The  effect  of 
an  order  of  foreclosure  absolute  obtained  by  a 
legal  mort^gee  is  to  vest  the  ownership  and 
beneficial  title  to  the  mortgaged  land  for  the  first 
time  in  the  mortgagee ;  so  that  an  action,  brought 
within  twenty  years  next  after  the  order  of  fore- 
closure, bv  the  mortgagee  to  recover  possession  of 
such  land,  was  held,  since  the  Judicature  Act, 
1873,  to  be  not  barred  by  the  Statutes  of  Limi- 
tations (3  &  4  Wm.  4,  o.  27  &  1  Vict.  c.  28), 
although  more  than  twenty  years  had  elapsed 
since  the  legal  estate  in  the  land  had  been  con- 
veyed to  the  mortgagee,  and  since  the  last  pay- 
ment of  principal  or  interest  secured  by  the 
mortgage.    Heath  v.  Pugh     (C.  A)  C.  P.  D.  846 

LOCAL  OOVEBHXEHT  ACTS— Highway—HouaeB 
abutting — Subeidence  of  Land — Bailing  of  Boad 
hy  Local  Board — Baising  of  Houaes  by  Owners — 
Compentaiion  for  Coet  of— Liability  of  Local 
Board— 38  &  39  Vid.  e.  55  {Public  Health  Act, 
1875),  88. 144, 149, 179,  308.]  The  plaintiffs  were 
owners  qf  houses  abutting  on  a  highway  which 
was  vested  in  the  defendants,  a  local  board  acting 
under  38  &  39  Vict  c.  55  (Public  Health  Act, 
1875),  and  having  the  powers  and  liabilities  of 
surveyor  of  highways.  The  abstraction  of  salt 
from  a  bed  beneath  them  caused  from  time  to 
time  a  subsidence  of  the  ground  upon  which  the 
houses  and  highway  were  situate.  The  houses 
were  rebuilt  in  1870  on  timber,  so  that  they  might 
be  raised  by  sorewjacks.  In  1876  the  surface  of 
the  highway  in  fh>nt  of  the  houses  had  subsided 
considerably,  and  the  houses  had  subsided  with 
it.  The  surface  of  the  roadway  remained  con- 
tinuous, so  that  traffic  could  pass  bIous  it  as 
before ;  but  the  roadway  was  in  a  curved  hollow, 
and  at  the  level  to  wluch  it  had  sabfiided  was 
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liable  to  be  flooded,  and  in  fact  was  flooded  at 
times,  so  as  to  render  traffic  impossible.  Ti.e 
defendants  put  materials  on  the  roadway,  so  ts  to 
make  the  surface  immediately  above  the  point  of 
the  lowest  subsidence  about  4  ft.  3  in.  higher 
than  it  was  at  the  commencement  of  the  work. 
The  plaintiffs,  having  had  notice  firom  the  de- 
fendants, raised  their  houses  simultaneously  with 
the  works  to  the  roadway,  and  then  claimed  under 
s.  308  of  the  Act,  and  were  awarded  compensation 
for  the  cost  of  raising  the  houses. — Having  regard 
to  the  obstruction  to  traffic  caused  by  floods,  the 
raising  of  the  road  was  reasonably  necessaiy  to 
put  it  in  a  proper  state  for  traffic ;  but,  excluding 
the  consideration  of  floods,  the  raising  of  the  road 
to  the  extent  described,  though  a  reasonable  and 
prudent  act,  was  not  necessary  to  put  the  road  into 
a  proper  state  for  traffic : — Held,  wai  as  the  high- 
way was  vested  in  the  defendants,  no  action  of 
trespass  could  have  been  maintained  by  the  plain- 
tiffs, even  if  more  materials  had  been  placed  on 
the  road  than  a  surveyor  of  highvniys  conki 
iustify,  and  that  the  plaintiffs  had  no  right  to 
have  the  road  maintained  at  the  leyel  to  which  it 
accidentally  and  recently  sank;  and  that  the 
works  of  the  defendants  were  not  done  "  in  eier^ 
dse  of  any  of  the  powers  "  of  the  Act  within  the 
terms  of  s.  308— which  mean  powers  created  by 
the  Act,  and  not  simply  powers  transferred  by 
B.  144  from  the  surveyor  to  the  local  board — ^but 
were  done,  if  not  strictly  in  pursuance  of  their 
duty  as  surveyors  of  highways,  at  all  events  in 
exercise  of  sucn  powers  as  surveyors  of  highways 
have,  and,  consequently,  that  the  plaintifis  were 
not  entitled  to  compensation.  BuBaBss  v.  Noinv- 
wiOH  Local  Boabd   •        -         -     C.  P.  D. 


2. 


Pvblu:  Health  Act,  1875   (38  dr  39 


Viet,  c.  55),  M.  174,  200— Urban  JtiMortly— Om- 
tract  exceeding  502.  tn  Value  or  Amount  not  under 
Seal — Corporation.']  Scarlet  feyer  having  broken 
out,  an  urban  sanitary  authority  appointed  a  com- 
mittee under  s.  200  of  the  Public  Health  Act, 
1875  (38  &  39  Vict  o.  55).  A  medical  man 
agreed  verbally  with  the  committee  to  attend  the 
patients  at  the  rate  of  5«.  Sd.  per  tent  per  day, 
and  attended  until  the  amount  due  was  nearly 
1002. : — Held,  by  Stephen,  J.,  that  the  committee 
were  not  liable  as  such,  because  they  were  lor- 
bidden  to  contract  by  s.  200  of  the  Act,  and  were 
not  liable  individuaUy,  because  the  contract  was 
not  with  the  members  of  the  committee  peiaoually  ; 
and  that  since  eventually  more  than  502.  became 
due  it  was  a  **  contract  whereof  the  value  or 
amount  exceeded  502."  within  s.  174  of  the  Act 
and  ought  to  have  been  under  seal,  and  that  not 
being  under  seal  no  action  lay  on  it  against  the 
urban  authority,  though  they  had  had  all  the 
benefit  of  it — Hunt  v.  WimUedon  Local  Board 
(4  C.  P.  D.  48)  followed.  Eatom  v.  Baskeb, 
Matob,  &o,,  of  Gbamtoam  -         "     Bk.  D.  201 

3. Public  HeaUh  Act,  1875  (38  <£  89 

Vict.  e.  55X  M.  94,  d6--Notiee  to  abate  Nnimnee 
— Order  of  Juatieee —  Worke  neoeeaary  for  the  Pur^ 
pose.']  A  nuisance  existed  consjsting  of  a  privy 
and  ashpit  in  such  a  state  as  to  be  a  nuisance, 
and  the  local  sanitary  authontv  gave  wntioe  to 
the  owner  under  the  Public  uealth  Act,  187j. 
s.  94,  to  abate  the  same,  and  for  that  porpose  to 
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fill  up  the  ashpit,  abandon  the  privy,  and  build  a 
pail  oloeet.  The  owner  fidled  to  do  so,  and  jus- 
tices thereupon,  under  s.  96,  ordered  the  owner 
to  fill  up  the  ashpit,  to  abanaon  the  privy,  and  to 
oonstraot  a  proper  and  sufficient  pail  closet  in 
liea  thereof.  On  a  rule  for  a  certiorari  to  quash 
the  order  of  justices : — Heldy  by  Pollock,  B.,  and 
Stephen,  J^  tiiat  the  order  was  bad,  as  the  justices 
had  no  power  under  s.  96  to  order  the  erection  of 
the  pail  closet    "Ex,  fabte  Whitchubch 

[Q.  B.  D.  646 

——Municipal  corporation— Local  authority — 
Justice  member  of  corporation  —  Dis- 
qualification ...  168 
aee  JusncBS  of  the  Peace. 

lUVATIC — ^IfaintenaDce  of  criminal  lunatic  47 
See  GouNTT  Bate. 


1IALICI0IT8  PSOSXdUnOV — Action  against  cor- 
poration      -         -         -         -     287 

See  OOBFOBATION. 

XAKSLAITGHTXBr-Kegligent  use  of  firearms  70 
See  Criminal  Law — ^Manslauobteb. 

KABBIAGB — Breach  of  promise— Pleading- 
Matter  of  aggravation  -  -  190 
See  PBAcnoE.    16. 

XASBIED  WOMAK — Acknowledgment  of  deed 
under  Fines  and  Becoveries  Act — Order 
to  vary  form  of  certificate  -  -     164 

See  HusBAKD  ahd  Wdt. 

•^—  Minority  of  husband — Articles  of  settlement 
—Wife  suing  alone  -  -     122 

See  Husband  and  Wite.    2. 

XA8TEB  AHD  SSRYAST— Contract  for  ExduHve 
Personal  Service — Action  for  procuring  a  Breach 
of  wch  Contract — Damages  where  Injunction  only 
daimed— 21  &  22  Vict,  c.  27,  8,  2.]  An  action  lies 
against  a  third  person  who  maliciously  induces 
another  to  break  his  contract  of  exclusive  personal 
service  with  an  employer  which  thereby  would 
naturally  cause,  and  did  in  fi&ct  cause,  an  injury 
to  such  employer,  although  the  relation  of  master 
and  servant  may  not  strictly  exist  between  the 
employer  and  employed. — So  held  by  Lord  Sel- 
bome,  L.C.,  and  Brett,  L.J.,  affirming  the  decision 
of  the  -majority  of  the  judges  in  Lundey  v.  Cfye 
(2  E.  &  B.  216;  22  L.  J.  (Q.B.)  463),  Lord  Cole- 
ridge, G.J.,  dissentient. — ^Where  in  such  an  action 
the  employed  was  also  a  defendant,  but  as  against 
him  the  plaintiff  claimed  onlv  an  injunction  and  not 
damages,  it  was  held  that  damages  might,  in  the 
discretion  of  the  Court,  be  given  under  Lord  Cairns' 
Act  (21  &  22  Vict  c.  27),  and  that  the  jury,  there- 
fore, should  be  directed  by  the  judge,  in  the  event 
of  a  verdict  for  the  plaintiff,  to  find  such  damages 
as  should  be  awarded ;  firsts  if  the  Court  should 
think  it  a  proper  case  both  for  injunction  and 
damages ;  and  secondly,  if  Uie  Court  should  think 
it  a  proper  case  for  damages  only,  and  not  also  for 
an  injunction.  Bowen  r.  Hall  (C.  A)  Q.  B.  D.  833 

— -^  Breach  of  contract — Summary  jurisdiction 
See  Emtloteb  and  Workmen.   2.      [189 

—  Contract  of  service— Wages— Forfeiture  1 
See  £iiFLOTEB  and  Wobemen. 


XSTROFOLITAV  VUTLBISQ  ACT,  1866  (18  A  19 
Vict,  c.  1 22),  Part  IL,  m.  73,  97— Don^erous  Struc- 
ture—Party  Wall — Comj^int  against  one  Owner — 
Expenses  incurred  hy  noard  of  Works— Season-' 
abieness  of  Charges^  A  structure  within  the 
metropolis  having  been  surveyed  by  the  Board  of 
Works  under  18  &  19  Vict.  o.  122,  as.  69,  73,  an 
order  was  made  by  a  magistrate  for  the  owner  to 
take  down  or  otherwise  secure  the  party  walls. 
Upon  his  default  tiie  board  themselves  executed 
the  works  and  took  out  a  summons  against  the 
owner  for  the  expenses  incurred : — Held,  first,  that 
upon  the  hearing  of  such  summons  the  owner 
could  not  object  to  his  being  made  liable  for  ex- 
penses actually  incurred,  by  merely  shewing  that 
they  included  items  which  were  in  excess  of  the 
market  price  of  labour  and  materials  at  the  date 
of  the  execution  of  the  works.  Secondly,  that  he 
could  not  require  that  the  other  owners  of  the 
party  walls  should  be  summoned  in  order  that 
the  expenses  might  be  distributed  among  them. 
Debenham  v.  Metbopolitan  Board  of  '\f^BKS 

[Q.  B.  D.  112 

XOHBT  TAIL— Mistake  of  Faet^Dday  in  re-' 
claiming — Alteration  of  Position  of  Payee.^  The 
plaintin,  by  mistake,  paid  to  the  defendflmts^  who 
were  owners  of  the  tithes  of  a  parish,  tithe  rent- 
charge  in  respect  of  lands  not  in  his  occupation. 
The  plaintiff  did  not  discover  the  mistake  until 
the  two  years  limited  by  6  &  7  Wm.  4,  c  71,  for 
the  recovery  of  a  tithe  rent^sharge  had  expired 
and  the  defendants  had  lost  their  remedy  for  the 
arrears  against  the  lands  actually  chargeable: — 
Heldf  that  there  was  no  duty  cast  on  the  plaintiff 
in  relation  to  the  defendants  wMgIl  made  his  delay 
in  discovering  the  mistake  ladies  on  his  part ;  and 
that  he  was  entitled  to  recover  back  the  amount 
paid  as  money  paid  under  a  mistake  of  fact  Dub- 
rant  V,  Ecclesiastical  Comxissioners  for  Eng- 
land AND  Wales      ...      Sx.  D.  884 

XOBTGAOE— Order  of  foreclosure  absolute     846 
See  LmiTATiONS. 

XUNIOIPAL  COBPOBATION— CbnstoUe,  Costs  of 
Action  for  Malicious  Prosecution  against — Borough 
Fund  and  Bates,  lUegdt  Charge  upon — Municipal 
Corporation  Act{b&^  Wm,  4.  c.  76),  s,  82.]  The 
chief  constable  of  a  borough  having,  by  the  direc- 
tion of  borough  magistrates,  laid  an  mformation 
against  a  person  for  conspiracy,  an  action  for 
malicious  prosecution  was  brought  by  such  person 
against  him  and  a  verdict  recovered  for  2002. : — 
Heldj  that  it  was  not  competent  to  the  town 
council  to  order  payment  of  the  chief  constable's 
costs  out  of  the  borough  fund  or  rate  under  5  &  6 
Wm.  4,  c.  76,  s.  82.  The  Queen  v.  Mayor,  &c.,  of 
Exeter         -         -         -         -     Q.  B.  S.  186 

2. Election  Petition — Corrupt  Practices 

(Municipal  Elections)  Act,  1872  (85  <£  36  VicL 
c.  60),  s.  13,  subs,  6 — Mayor  made  Bespondent  in  a 
Petition — Betuming  Officer — ComplaitU  of  Conduct 
of—BaUot  ilrf  (35  <fc  36  Vict,  e,  33),  s,  20— Iftiiii- 
eipal  Corporations  Act  (5  d:  6  Wm,  4,  c.  76),  s.  43— 

Municipal  Election  Petition  Bules,  1872,  rule  44 

Judicature  Act,  1873,  s.  19.]  Where  a  mayor  had 
bonft  fide  given  a  decision  under  j38  &  89  Vict 
c.  40,  s.  1,  subs.  3,  on  the  validity  of  an  objection 
made  to  a  nomination  paper,  a  complaint  of  such 
decision  as  erroneous  is  not  a  "complaint  of  the 
conduct'*  of  such  mayor  within  the  meaning  of 
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85  &  36  Viot.  0.  60,  s.  13,  sttbs.  6.— At  the  election 
of  a  councillor  for  a  ward  in  a  borough  the  mayor 
is  not  the  returning  officer  within  the  meaning  of 
8.  20  of  the  Ballot  Act,  unless  he  also  happens  to 
be  alderman  of  such  ward,  or  unless  the  office  of 
aldennan  in  such  ward  be  vacant. — ^From  an  order 
of  a  divisional  court  upon  an  interlocutory  matter 
arising  in  an  election  petition,  an  appeal  lies  to 
the  Court  of  Appeal.    Habmon  v.  Park 

[(0.  A.)  G.  P.  B.  828 

Information  for  penalties — Justice  member 

of  corporation — ^Interest     -  -     168 

See  Justices  of  the  Peace. 

HSCE88ABIE8— Action  for— Admiralty — County 
Court  -  -  -  -     165 

See  County  Coubt. 

XXOLIOEKGS  —  Driving  Carriage  in  a  PMic 
Thorough/areJ]  A  horse  drawing  a  brougham 
under  the  care  of  the  defendant's  coachman  in  a 
public  street,  suddenly  and  without  any  explain- 
-able  cause  bolted,  and,  notwithstanding  tiie  utmost 
efforts  of  the  driver  to  control,  swerved  on  to  the 
footway  and  injured  the  plaintiff: — Held,  no  evi- 
dence of  negligence  to  go  to  a  jury. — And  held, 
tiiat  the  fact  that  the  horse  had  cast  a  shoe  shortly 
after  he  bolted,  and  that  the  driver  did  not  under 
the  circumstances  in  which  he  was  placed  call  out 
or  give  any  warning,  did  not  alter  the  case. — 
Sammack  v.  White  (11  C.  B.  (N.S.)  588 ;  31  L.  J. 
(C.P.)  129),  upheld.    Manzoni  v.  Douglas 

[G.  P.  D.  146 

8.  Jobmaster — Defect  in  Carriage — War- 


ranty of  fitness.']  The  plaintiff  hired  from  the 
defendant,  a  jobmaster,  for  a  specified  journey,  a 
carriage,  a  pair  of  heroes,  and  a  driver.  During 
the  journey  a  bolt  in  the  underpart  of  the  carris^e 
broke,  the  splinter  bar  beciune  displaced,  the 
horses  started  0%  the  carriage  was  upset,  and  the 
plaintiff  Injured.  In  an  action  again^  the  defend- 
ant for  negligence,  the  jury  were  directed  that,  if 
in  their  opinion  the  defendant  took  all  reasonable 
care  to  provide  a  fit  and  proper  carriage,  their 
verdict  ought  to  be  for  him.  The  jury  found  a 
verdict  for  the  defendant,  and  in  particular  that 
the  carriage  was  reasonably  fit  for  the  purpose  for 
which  it  was  hired,  and  that  the  defect  in  the  bolt 
could  not  have  been  discovered  by  the  defendant 
by  ordinary  care  and  attention : — Held,  that  the 
direction  was  wrong,  for  that  it  was  the  duty  of 
the  defendant  to  supply  a  carriage  as  fit  for  the 
purpose  for  which  it  was  hired  as  care  and  skill 
could  render  it,,  and  the  evidence  was  not  such  as 
to  shew  that  the  breakage  of  the  bolt  was,  in  the 
proper  sense  of  the  word,  an  accident  not  pre- 
ventible  by  any  care  or  ddll,  or  to  warrant  the 
finding  of  the  jury  that  the  carriage  was  reason- 
ably fit  for  the  purpose  for  which  it  was  hired. 
Htxan  v»  Nte       -  -         -       Q.  B.  D.  686 

8.  Master  and  Servant  —  Solicitor  and 

Clerk— ^Scope  of  Authority.']  The  plaintiffs  occu- 
pied premises  beneath  the  offices  of  the  defendants 
who  were  solicitors.  One  of  the  defendants  had  a 
room  of  ihe  offices,  and  in  it  was  a  lavatory  for  his 
own  use  exclusively,  and  his  orders  to  his  clerks 
were  that  no  clerk  should  come  into  his  room 
after  he  had  left.    A  detk  went  into  the  room  to 
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wash  his  hands  at  the  lavatory  after  his  employer 
had  left,  turned  the  water  tap,  and  n^ige&tly 
left  it  so  that  water  flowed  from  it  into  toe  plain- 
tiffs' premises  and  damaged  them. — In  an  aetkm 
for  negligence:— HeM,  that  the  act  of  the  derk 
jiras  not  withm  the  scope  of  his  authority,  or  inci- 
dent to  the  ordinary  duties  of  his  emplojrmeDt 
and  that  there  was  no  evidence  of  negligence  fix 
which  the  defendants  were  liable.  Steteks  f. 
Woodward  -  -  -  -  Q.  B.  D.  8U 
—  Injury  to  cattle — ^Liability  to  fence  -  887 
See  Railway.     3. 

HUISAHOE— Abatement— Public  Health  Act  54S 
See  Local  Govebnuekt  Acts.     3. 

FABUAXEHT — Conmiittee — Privilege  of  witness 
See  Defamation.  [807 

PABTY  WALL— Metropolitan  Building  Act  118 
See  Metropolitan  Boldinq  Act. 

PAS8EKOBB8  BVTT—Bailway— Sleeping  accom- 
modation -  -  -  -  816 
See  Bevenue.    4. 

PLSADIHG^ — ^Action  for  recovery  of  land  -  645 
See  Practice.    15. 

Breach  of  promise  of  marriage  —  Special 

damage        -  -  -  -     190 

See  Practice.    16. 

PSHALTIES,  ACTIOK  FOB— Xtmito/um  of  Tinnf 
— Selling  Silver  Wares  with  Counterfeit  Mark— 
*•  Party  gHeved"—7  &  8  Vict,  c.  22,  «.  a— 3  &  4 
Wm.  4,  e.  42,  s,  3.]  An  action  by  an  officer  of 
one  of  the  companies  of  Goldsmiths  mentioned  iu 
7  &  8  Vict.  c.  22,  for  penalties  under  s.  3  of  that 
Act,  is  an  action  by  a  "  party  grieved  "  within 
3  &  4  Wm.  4,  c.  42,  s.  3,  and  consequently  cannot 
be  brought  more  than  two  years  after  the  cause 
of  action  accrued.    Bobinson  v.  Curbry 

[Q.  B.  D.  21 


FOOB  LAW — Appeal  against  Bate  —  ReammaiJU 
Time  for  giving  Notice  of  Appeal — Entry  of  Ap- 
peal—Next Sessions— n  Geo,  2,  <•.  38,  ».  4 1  A 
poor  rate  for  the  parish  of  L.  was  made  and  al- 
lowed on  Saturday,  the  20th  of  MardL,  and  pub- 
lished on  the  following  day.  S.  &  Son,  who  are 
the  occupiers  of  bookstalls  at  certain  railway 
stations  in  the  parish,  were  included  in  the  rate. 
The  quarter  sessions  next  after  the  publicatUm 
of  the  rate  were  held  on  the  6th  of  April.  A 
party  desirous  of  appealing  against  the  rnU* 
would  therefore,  if  bound  by  law  to  bring  bis 
appeal  to  such  April  sessions,  have  had  to  give 
notice  of  appeal  upon  the  22nd  of  March,  the  d»y 
immediately  succeeding  that  of  the  publication  of 
the  rate,  in  accordance  with  the  provisions  of 
12  &  13  Vict  c.  45,  s.  1,  which  reqiures  fourteen 
clear  days'  notice  to  be  given  to  the  oversetn. 
S.  &  Son  gave  notice  of  appeal  against  the  rate  on 
the  7th  of  June  for  the  then  next  sessions,  which 
were  held  on  the  5th  of  July.  The  Court  ot 
quarter  sessions  refused  to  hear  the  appeal  on  the 
ground  that  it  ought  to  have  been  brought  to  tlie 
April  sessions : — Held,  that  an  appellant  against 
a  poor  rate  is  entitled  to  a  reasonable  time,  before 
giving  notice  of  appeal,  to  allow  of  his  considering 
whether  he  shall  appeal,  and  the  grounds  on  wbidi 
his  appeal  shall  be  based,  and  i&ti  one  day  is  nut 
a  reasonable  time  for  that  purpoae ;  and  tiiat  oon- 
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sequently  S.  &  Soa  were  not  bound  to  give  notioe 
of  appeid  for  the  April  sessions. — Held,  further, 
that  under  the  circumstances  they  were  not  even 
bound  to  enter  and  respite  their  appeal  at  the 
April  sessions.   The  Quebn  v.  Justices  of  Surrey 

[a.  B.  B.  100 

2.  Maintenance  by  ReUUians  —  Grand- 

mother — Married  Wonian  with  Separate  Estate — 
43  Eliz.  e.  2,  8.  7 — Married  Women*8  Property  Act 
(33  <fe  34  Vict,  c.  93),  8.  14.]  A  woman  whose 
husband  is  aliye  is  not  liable  under  the  Poor  Law 
Acta  to  contribute  to  the  support  of  her  grand- 
children, even  though  she  has  separate  eststte  and 
is  able,  independently  of  her  husband,  to  support 
them.    CoLEBiAN  v.  Overseers  of  Birmikqham 

[a.  B.  B.  615 

3.  Parish— UnionSMefnent— The  Di- 

tided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61),  iw.  34,  44.]  *•  Parish  " 
in  s.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Aci^  1876  (39  &  40  Vict.  c.  61),  does 
not  include  *'  union."  A  pauper  resided  for  more 
than  three  years  in  a  union,  residing  continuously 
for  more  than  two  and  leas  than  three  years  of  the 
period  in  one  pari^  of  the  union  and  for  more 
than  one  and  less  than  two  years  of  the  period  in 
another  parish  of  the  same  union,  in  such  manner 
and  under  such  circumstances,  as  woidd  in  accord- 
ance with  the  several  statutes  in  that  behalf, 
render  her  irremovable: — Held,  by  Lindley  and 
Matbew,  JJ.,  that  such  a  residence  did  not  con- 
stitute a  settlement  within  s.  34  of  39  &  40  Vict, 
c.  61.  Guardians  of  Plomesgate  Union  v. 
Guardians  of  West  Ham  Union       Q.  B.  B.  576 

4.  Settlement  —  Abolition  of  Derivative 

Settlement — The  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  ik  40  Vict,  c.  61),  «.  35.] 
Where  the  settlement  of  a  widowed  mother,  as 
well  aa  the  settlement  of  her  legitimate  children, 
who  are  unemancipated  and  under  the  age  of  six- 
teen, has  to  be  inquired  into,  the  children  take 
the  settlement  of  their  widowed  mother  under  the 
first  clause  of  s.  35  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876  (39  &  40  Vict, 
c.  61)  and  are  not  to  be  deemed  to  be  settled  in 
the  parish  where  they  were  bom  under  the  last 
clause  bf  that  section,  although  it  cannot  be  shewn 
what  settlement'  the  children  derived  from  their 
widowed  mother  without  inquiring  into  her  deri- 
vative settlement — So  held  by  Lindley  and  Mat- 
how,  JJ.  Guardians  of  Hollingbourn  Union 
V,  Guardians  of  West  Hah  Union  Q.  B.  B.  580 

5. Settlement  by  Residence  under  39  &  40 

Vict.  c.  61,  8.  34 — Bemovaly  Order  of,  made  toith' 
out  Corroboration — Corroboration  before  Sessions 
on  Appeal^  An  order  of  removal  was  made  by 
justices  in  respect  of  an  alleged  settlement  under 
39  &  40  Vict.  c.  61,  s.  34,  which  provides  that  an 
order  of  removal  in  respect  of  a  settlement  ac- 
quired under  that  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed  without 
such  corroboration  as  the  justices  or  Court  think 
sufficient  There  was  no  corroborative  evidence 
before  the  iustioes  who  made  the  order.  Upon 
Appeal  to  tne  quarter  sessions  against  the  order, 
the  grounds  of  appeal  were,  first,  that  the  pauper 
hud  not  acquired  a  settlement  under  39  &  40  Vict. 
c.  61, 8.  34 ;  and,  secondly,  that  there  was  no  cor- 
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robomtive  evidence  before  the  justices  who  made 
the  order  of  removal.  Oorroborative  evidence 
was  tendered  on  behalf  of  the  respondents  at  the 
sessions,  and  received  by  the  Court,  who  con- 
sidered the  same  sufficient,  but  quashed  the  order 
of  removal  on  the  ground  that,  as  a  matter  of  law 
upon  the  facts  proved,  the  pauper  had  not  ao- 
quired  a  settlement  under  39  &  40  Vict,  c  61, 
8.  34 : — Held,  tliat  the  sessions  were  right  in  re- 
ceiving the  corroborative  evidence,  but  that  (the 
case  being  governed  by  Beg.  v.  Brampton  Umon 
(3  Q.  B.  D.  479)),  they  were  wrong  in  holding 
that  the  settlement  was  not  acquired,  and  that 
consequently  the  order  of  removal  must  stand 
good.  The  Queen  v.  Guardians  of  Aberga- 
venny -  -         -  -  -     Q.  B.  B.  81 


6. 


Settlement  by  Besidence — Penitentiary 


— •*  Bond  fide  ChaHtable  Gift  "—9  &  10  Vict,  e.  66, 
8.1;  39  <{:  40  Vict.  c.  61,  s,  34.]  The  pauper  re- 
sided for  upwitfds  of  three  years  in  a  builoing  in 
the  parish  of  F.,  occupied  as  a  home  or  reformatory 
for  women.  This  home  was  supported  by  money 
collected  at  church  offertories  without  the  porish 
and  by  annual  subscriptions  and  donations  from 
persons  resident  in  all  parts  of  the  kingdom,  the 
money  being  applied  in  providing  for  the  super- 
vision, instruction,  maintenance,  and  clothing  of 
the  inmates.  The  pauper  during  the  whole  term 
paid  no  money  for  her  maintenance  and  dothiug : 
— Hddt  that  her  maintenance  in  the  home  was  a 
'^bonft  fide  cluuritable  gift"  within  the  meaning  of 
the  exception  to  the  proviso  in  9  &  10  Vict.  c.  66, 
s.  1,  and  that  she  was  irremovable  from  and  settled 
within  the  parish  under  39  &  40  Vict.  c.  61,  s.  34. 
Guardians  of  Fulham  Union  v.  Guardians  of 
OF  Thanet    -  -  -         -     Q.  B.  B.  610 

POOB  BATE — Occupation — Sale  of  Grass  on  Land 
— BiglU  of  Grazing,']  The  appellant  was  the 
owner  of  certain  land,  and  such  land  being  unlet, 
he  sold  the  grass  upon  it  by  auction.  The  condi- 
tions of  sale  described  the  sale  as  a  sale  of  grass 
for  a  certain  time,  and  set  forth  certain  conditions 
under  which  the  purchasers  were  to  be  entitled  to 
turn  cattle  in  to  eat  the  grass.  The  conditions 
also  provided  that  the  purchasers  should  dress 
the  dung,  cut  the  thistles,  and  leave  the  fences  in 
good  repair.  It  was  a  term  of  the  sale  that  the 
vendor  snould  pay  the  rates  and  taxes.  The  ap- 
pellant was  rated  to  the  poor  rate  in  respect  of 
the  land  in  question  for  a  period  coincident  witii 
part  of  the  period  for  which  the  grass  was  sold. 
An  application  having  been  made  to  the  justices 
to  enforce  the  rate  against  him : — Held,  that  tiiere 
was  evidence  that  the  appellant  was  the  occupier 
of  the  land ;  that  the  efiect  of  the  sale  of  the  grass 
was  not  to  put  the  purchasers  in  occupation  of  the 
land,  but  merely  to  license  them  to  graze  their 
cattle  thereon ;  and  that,  consequently,  the  ap- 
pellant was  liable  to  be  rated.  Mogg  v.  Over- 
seers OF  Tatton      -  -  -     Q.  B.  B.  10 

2. Bateable  Value — Befrethment  Booms  at 

Bailway  Station  —  Bent  reserved — Evidence  of 
ActtMt  Profits — Practice — Case  stated  by  Sessions 
—Costs— Civil  Proceedings— Bules  of  1880,  Order 
LXIL,  rule  2.]  The  refreshment  rooms  upon  a 
railway  station  having  been  let  to  a  contractor  for 
a  term  of  years  at  a  &ed  annual  rent,  he  appealed 
against  a  poor-rate  made  upon  him  aa  oooopier  of 
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the  premises,  and  at  the  hearing  of  the  appeal 
sought  to  prove  by  his  own  testimony  and  by  liis 
account  books,  shewing  the  receipts  and  expendi- 
ture during  the  past  year  in  respect  of  the  refresh- 
ment rooms,  that  the  business  was  carried  on  at  a 
loss,  ahd  that  the  rent  reserved  did  not  represent 
the  true  annual  value  of  the  premises: — Hdd^ 
that  such  evidence  ought  to  have  been  received 
as  an  element  in  ascertaining  the  rateable  value. 
Beg,  V.  Guardians  of  North  Aylesford  (37  J.  P.  148) 
explained.  Where  a  case  is  stated  by  sessions 
upon  appeal  against  a  poor-rate,  the  proceeding 
is  a  civil  proceeding  on  the  Grown  side  of  the 
Queen's  Bench  Division,  within  the  rules  of  1880, 
Order  LXIL,  rule  2,  and  the  costs  are  in  the  dis- 
cretion of  the  Court  under  Order  LV .  Glabk  v. 
Fishebtok-Akoab  -         -         -     Q.  B.  D.  189 


8. 


Sporting  Bights — Woodland — Chme — 


Baiing  Act,  1874  (37  A  38  Vict.  c.  45),  «.  4, 
sub-^.  (a).]  The  appellant  was  the  owner  and 
occupier  of  certain  woodlands  in  respect  of  which 
he  was  rated  to  the  poor-rate.  He  used  the  lands 
in  question  as  plantations  and  woods  and  exercised 
the  right  of  sporting  over  them.  In  the  case  of 
each  piece  of  land  a  certain  amount  per  acre  was 
added  to  the  rateable  value  of  the  land  in  respect 
of  such  right  of  sporting : — Held,  that  the  right 
of  sporting  was  properly  taken  into  account  in 
estimating  the  rateable  value  of  the  land  in  its 
natural  and  unimproved  state.  Btton  v.  Over- 
BBERs  OF  Mold  -         -         -     Q.  B.  D.  18 

VRKOnQH— Attachment  of  Debts^Gamishee  Or- 
der— Partnership  Firm — Order XLV,,  rule  2.]  A 
garnishee  order  cannot  be  made  under  Order 
XLV.,  rule  2,  attaching  a  debt  due  from  a  part- 
nership firm  described  by  its  partnership  name. 
Walkeb  v.  Rooke         -         -         Q.  B.  D.  681 

8. Award — Time  for  Setting  Aside — No- 
tice of  Motianr-9  &  10  Wm,  8,  c.  15,  s,  2.]  An 
action  having  been  referred  to  arbitration  the 
award  was  published  on  the  14th  of  July.  On 
the  24th  of  November  (being  the  last  day  but  one 
of  the  old  Michaelmas  Term)  the  defendants 
moved  the  Court  to  set  aside  the  award,  but  the 
Court  refused  the  application  on  the  ground  that 
notice  of  motion  bad  not  been  given  to  the  plaintiJBT 
as  required  by  Order  LUI.,  rules  3  &  4.  The 
defendants  afterwards  on  the  same  day  served  on 
the  plaintiff  a  notice  that  on  the  27  th  of  November 
they  would  move  the  Court  to  set  aside  the 
award : — HM,  on  the  authority  of  In  re  Corpora- 
tion of  Huddersfidd  and  Jacamb  (Law  Rep.  17 
Eq.  476 ;  10  Ch.  92)  that  the  service  of  notice  of 
motion  on  the  24th  of  November  was  a  complaint 
made  in  the  Coxui  before  the  last  day  of  the  next 
term  after  the  publication  of  the  award  within 
9  i&  10  Wm.  3,  c.  15,  s.  2,  although  no  afiBdavit 
was  filed  before  the  last  day,  as  had  been  done  in 
that  case.    Smith  v,  Pabxsidb  Mining  Compant 

[Ez.D.67 


8.  Case  stated  by   Quarter  Sessions  for 

Opinion  of  Queen's  Bench  Division — Appeal  to  the 
Court  of  A]^eal — Leave  to  Appeal  when  necessary 
-Judicature  Act,  1 873  (86  <f;  37  Ktct.  c  66), «.  45.] 
Where  the  Queen's  Bench  Division  in  the  exeroiso 
of  its  original  oomnxm  law  jurisdiction  affirms  or 
quashes  an  order  of  sessions,  an  appeal  lies  to  the 
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Court  of  Appeal  although  no  leave  to  vppeaH  be 
given.    The  Queen  v.  hIvim  (0.  A.)  Q.  B.  D.  909 

4. Costs — Claim  and  Counter-daim — Cod$ 

of  the  Cause — Judgment — Certifieaie  of  AMsoeiOU,] 
The  Plaintiff  claunod  to  recover  commission  doe 
to  him  from  the  defendants  on  an  agreement 
The  defendants  denied  the  claim,  and  turned  br 
way  of  counter-claim  2302.  Os.  9(2.  for  goods  sold 
The  jury  found  a  verdict  for  the  plaintiff  on  tke 
claim  for  114Z.  17s,  6d.,  and  a  verdict  for  the 
defendants  on  the  counter-claim  for  23(M.  0$.  9tL 
The  judgment  entered  was  "  that  the  plaintiif 
recover  against  the  defendants  I,  for  his  ooste 
of  suit,*'  and  "  that  the  defendants  zeoover  agaiost 
the  plaintiff  1152.  80.  Sd.  on  the  coanter-daim  and 

{.  for  their  costs  of  the  counter-claim  " : — Hrld, 
reversing  the  decision  of  Pollock,  B.,  that  on  tax- 
ing the  costs  according  to  the  judgment  the 
pkdntiff  and  not  the  defendants  was  entitled  to 
the  costs  of  the  cause. — Semble,  per  Brett,  LJ^ 
that  where  there  is  a  claim  with  issues  on  it  and 
a  counter-claim  (which  is  not  a  aet-off  bot  is  in 
the  nature  of  a  cross-action)  with  issues  on  it  and 
the  plaintiffs  succeeds  on  tiie  claim,  and  the  de> 
fendant  succeeds  on  such  counter-claim,  the  taxa- 
tion, if  not  otherwise  ordered,  ^ould  be  by  taxing 
the  claim  as  if  it  and  its  issues  were  an  action, 
and  by  taxing  the  counter-claim  as  if  it  and  iti 
issues  were  also  an  action,  and  the  allocatur  far 
costs  should  be  given  for  the  balance  in  fiavonr  of 
the  party  in  whose  favour  is  such  balance ;  the 
master  on  such  taxation  dividing  items  whic^  are 
conmion  to  both  actions.    Baineb  v.  Bboxlet 

[(0.  A)  Bz.  D.  197, 681 

6.  Costs — County  Courts  AdmiraUy  Juri*- 

dictum  Acty  1868—31  &  32  Viet,  c,  ll—HuUt  </ 
CouH,  \9nb— Order  LV.,  rule  1.]  Sect.  9  of  the 
County  Courts  Admiral^  Jurisdiction  Act,  1868, 
which  enacts  that  persons  taking  proceedings  in  a 
superior  Court,  which  they  might  under  a  3  of 
that  Act  have  taken  in  a  county  court,  ah^  not 
be  entitled  to  costs,  unless  the  judge  before  whom 
the  cause  was  tried  shall  certify  that  it  was  a 
proper  cause  to  be  tried  in  a  superior  Court,  is  in* 
consistent  with  and  repealed  by  Order  LV.,  role  1, 
of  the  Rules  of  the  Supreme  Court,  1875.  Tzsssr 
V,  Ellis         -         -         -         -     <i.  B.  D.  46 

6. Costs—Beferenee  wiih  Costs  to  abidf 

**  Event " — General  Award  in  favour  of  Defendant 
on  Counter-claim — Beference  back  to  find  SpecijU 
Issues.']    The  Plaintiff^  who  had  built  two  houses 
for  the  defendant  at  a  contract  price  of  1185/^ 
sued  for  1692.  16«.,  the  balance  of  the  price,  uid 
for  other  small    items. — ^The  defendant   raised 
various  defences,  and  also  counter-claimed  12001. 
for  penalties  for  delay  and  for  damages  arisisg 
from  bad  work.    The  pleadings  went  as  far  as 
surrejoinder,  after   which   the  cause,   with  all 
matters  in  difference,  was  referred  Id  an  architect 
as  arbitrator,  upon  the  terms,  inter  alia,  that  the 
costs  of  action,  reference,  and  award,  should  follov 
the  event,  unless  the  arbitrator  should  otberwidi> 
order.    The  arbitrator  by  an  award,  silent  u  to 
costs,  awarded  32.  28.  6d.  to  the  defendant  in  r^ 
spect  of  the  action  and  matters  in  dill^enoe  :— 
Held,  affirming  the  judgment  of  the  Queen's 
Bench  Division,  that  the  word  **  event "  ought  to 
be  construed  distributively,  and  the  award  re- 
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mitted  to  the  arbittator  to  find  specific  issaes. 
Ellis  p.  DBgiLYA    -         -     (0.  A.)  Q.  B»  D.  621 

7.  —  Co$t8 — Higher  Scale — Bulee  of  Supreme 
Court  iCosU),  Order  VL,  rr,  2,  8.]  The  PlulntifF 
brought  an  action  for  damages  for  an  alleged  tres- 
pass under  a  claim  of  right,  and  prayed  an  in- 
junction to  restrain  the  defendant  from  a  repetition 
of  it  The  issue  was  one  of  considerable  import- 
ance as  between  the  parties,  and  inrolved  a 
lengthened  and  expensive  inquiry  into  the  title  of 
property  which  had  been  in  the  possession  of  the 
plaintiff's  family  for  more  than  three  centuries. 
Upon  the  trial  (without  a  jury)  the  plaintiff  ob- 
tained judgment  for  nominal  damages : — Held,  not 
a  case  in  which  the  Court,  in  the  exercise  of  its 
discretion  under  Order  VI.,  rule  8,  Rules  of  the 
Supreme  Court  (Costs)  would  order  the  costs  to  be 
taxed  upon  the  higher  scale. — Senible,  that  Order 
VI.,  rule  3.  of  the  Rules  of  the  Supreme  Court 
(Costs)  allowing  costs  upon  the  **  higher  scale  "  Is 
not  limited  to  costs  in  actions  brought  in  the 
Chancery  Division  of  the  High  Court,  but  gives 
the  Common  Law  Divisions  a  discietionary  power 
to  order  costs  to  be  taxed  upon  the  higher  scale, 
even  though  the  cause  of  action  involves  no  equit- 
able element.    Dcee  of  Norfolk  v,  Arbuthnot 

[C.  P.  D.  879 

8. CoeU — Short-hand  Notes  of  Evidence  at 

Trial — Special  Dtrection."]  It  is  competent  to  this 
Court  to  moke  an  order  for  the  allowance,  on 
taxation  between  party  and  party,  of  the  expense 
of  the  short-hand  notes  of  the  evidence  given  at 
the  trial,  as  part  of  the  costs  of  a  rule  for  a  new , 
trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  in  a  case  where  from  the 
nature  and  extent  of  the  evidence  it  is  manifest 
that  the  matter  could  not  have  been  properly 
disposed  of  without  their  aid.  Watson  t.  Great 
Wectern  Railway  Company       -     0.  P.  D.  188 

9.  —  CoUs  a$  between  Soliciiar  and  Client — 
Limit  where  not  more  than  202.  claimed — County 
Court  Act,  1856  (19  ik  20  Ftce.  <^  108),  e.  36.]  The 
86th  section  of  the  County  Court  Act,  1856,  which 
fixes  a  limit  to  costs,  as  between  solicitor  and 
client,  in  actions  whore  not  more  than  20/.  is 
claimed,  applies  to  county  court  actions  only.  In 
beCopp        -         .         -     (C.  A.)  C.  P.  D.  897 

19.  County  Court,  Appeal  fromr-^  &  39 

Viet,  c.  50,  «.  6 — Omimon  to  requeet  Judge  to  take 
Note — AppUeaiion  to  compel  Judge  to  sign  Note 
actually  teiken,']  The  CX^urt  will  not  order  a 
county  court  judge  to  sign  notes,  which  he  may 
have  taken  at  a  trial,  in  order  that  they  may  be 
used  on  appeal  under  88  &  89  Vict.  o.  50,  s.  6, 
when  the  judge  was  not  requested  to  take  a  note 
of  any  specific  question  of  law  raised  at  the  trial, 
and  of  the  facts  in  relation  thereto,  in  conformity 
with  the  above-mentioned  section.  HoBaAH  v. 
Bees    -         -         -         -         -     Q.  B.  D.  89 

11.  County  Court,  Appealr-SS  A  39  Viet. 

e.  50,  s.  B-^Bequett  to  Judge  to  take  a  Note — ApfU' 
cation  to  compel  Judge  to  aign  Note  or  to  hear  Cote 
— A^oumment  of  Trial  in  County  Court — Order 
XXXVn.,  rule  26  of  County  CouH  Bulee,  1875— 
Appeal^ld  ds  20  Vict,  c.  108,  $.  44."]  Rolo  26  of 
Order  XXXVIL  of  County  Court  Rules,  1875, 
which  enables  parties  to  a  county  court  action,  **  at 
Vol.  VL— Q.  B.  D.  8 
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any  time  before  the  action  is  called  on,  by  oonsent 
and  without  payment  of  any  trial  fee,  to  postpone 
the  trial  to  such  subsequent  court  as  the  judge 
shall  direct^"  does  not  enable  such  p^les  to 
adjourn  the  tnal  without  the  oonsent  of  the  judge ; 
ao4  thersfore  where,  aft^  a  cause  has  been 
adjourned  by  the  judge,  the  parties  by  agreement 
amongst  themselves  forther  adjourn  the  trial 
without  the  sanction  of  the  judge,  he  has  jurisdic- 
tion to  hear  and  dispose  of  the  cause  as  if  there 
had  been  no  such  further  adjoumment.-^A  request 
to  a  county  court  judge,  at  the  commencement  of 
the  trial,  and  before  any  specific  question  of  law 
has  been  raised,  that  he  should  take  a  note  of  the 
evidence,  as  it  was  an  important  case  and  might 
go  to  the  superior  0)urt,  is  not  a  sufficient  request 
wiUiin  the  meaning  of  s.  6  of  the  County  Court 
Act,  1874  (38  &  39  Vict  c.  50) ;  and  therefore  a 
note  which  the  judge  afterwards  took,  and  which 
he  stated  was  an  incomplete  one,  and  not  such  as 
he  would  have  taken  if  he  had  been  requested  to 
take  a  note  of  any  specific  question  of  law  and  of 
the  evidence  in  relation  thereto,  is  not  a  note  taken 
under  that  section  which  the  Court  will  order  him 
to  sign. — ^The  right  to  appeal  from  an  order  of  a 
diviaional  Court,  discharging  a  rule  for  an  order  on 
a  county  court  judge  to  hear  an  action,  is  not 
taken  away  because  s.  44  of  19  ft  20  Vict  e.  108, 
which  substitutes  such  rule  for  a  mandamus  to  the 
county  court  judge,  enacts  that,  where  any  superior 
Court  shall  have  refused  such  rule,  no  other 
superior  Court  shall  grant  it.    Morgan  v.  Rbes 

[(0.  A.)  a.  B.  D.  606 

18. Interpleader  Issue — Jurisdiction  of 

Judge  to  try  toithout  Jury — ^1  &  2  Wm.  4,  c.  58— 
Order  I.,  rule  2— Order  XXXVL,  rules  2  A  3.] 
An  interpleader  issue  cannot  be  tried  by  a  judge 
without  a  jury  in  pursuance  of  a  notice  or  that 
mode  of  trial,  under  Order  XXXVL,  rules  2  and  3. 
Hamlyn  V,  Betteley  -         -     (0.  A)  Xz.  D.  68 

18.  Judoment  Creditor— Elegitr^Emuiy 

of  Bedemption^^jMlication  for  Receiver — Inters 
loeutory  Order  —  Judioature  Act,  1873,  s.  25, 
sub-s.  8.]  The  worcU  **  interlocutory  order  '*  in 
s.  25,  sub-s.  8  of  the  Judicature  Act,  1873,  are  not 
confined  in  their  meaning  to  an  order  made 
between  writ  and  final  judgment,  but  mean  an 
order  other  than  final  judgment  in  an  action, 
whether  tnch  order  be  made  before  judgment  or 
after.^~A  creditor  who  had  recovered  judgment  in 
an  action  sued  out  a  writ  of  elegit,  to  which  writ 
the  sheriff  returned  that  there  were  no  goods  or 
lands  of  the  debtor  which  he  could  deliver.  It  ap- 
pearing, however,  that  the  debtor  was  entitled  to 
an  equity  of  redemption  of  certain  land,  the  cre- 
ditor, without  commencing  any  fresh  action  for 
the  purpose,  made  an  application  to  a  judge  at 
chambers  for  the  appointment  of  a  receiver: — 
Held,  that  such  apphcation  was  rightly  made  in 
the  original  action,  and  that  it  was  unneoessaiy  to 
commence  a  new  action  for  the  purpose.  Smith 
V.  CowELL      -         -         T     (0.  A.)  Q.  B.  S.  75 

X#,  ^-..^  Order  -dismissina  Aeiion  for  want  of 
Proseeuiion — Appeal  from  Order — Power  to  en- 
large Time  —  Order  LVIL,  rule  6.]  A  judge  has 
jurudietion  under  Order  LVII.,  rule  6,  to  enlarge 
the  t&Die  for  appealing  against  an  order  dismisaing 
the  action  for  want  of  proseoation,  even  after  the 
E  2 
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order  has  taken  effect  and  the  action  has  therefore 
become  dismissed ;  and  he  has  also  jurisdiction 
-when  he  has  so  enlarged  the  time  for  appeeJing 
to  vary  or  amend  the  order  dismissing  the  action, 
and  in  the  exercise  of  such  jurisdiction  his  discre- 
tion is  not  limited  by  any  fixed  or  arbitraiy  rules. 
Cabteb  v.  Stubbs   "         -     (C.  A.)  0.  P.  D.  116 

16. Pleading  —  Action  for  Recovery  of 

Land — Defence  thai  Defendant  is  in  possession  of 
Land--  Omission  to  deny  Plaintiff's  Title  —Rules 
of  Court,  1875,  Order  XIX^  rule  15.]  In  an 
action  for  the  recovery  of  land  a  defence  simply 
alleging  that  the  defendant  is  in  possession 
thereof^  operates  as  a  denial  of  the  plaintiff's  title 
and  requires  him  to  prove  the  truth  of  the  allega- 
tions in  the  claim.    Danfoed  v,  MgAntjlty 

[(G.  A.)  Sz.  S.  045 

16.  —  Pleading — Breach  of  Promise  of  Ifar- 
riage — SpedaH  Damage— MaJtier  of  Aggravation — 
Averment  of  —  Btdes  of  Court,  1875,  Order  XIK,, 
rule  4 ;  Otder  XXVII.^  rule  1.]  A  statement  of 
claim,  after  alleging  a  promise  by  the  defendant 
to  many  the  plamti£^  went  on  to  allege  in  para- 
graph 4,  that,  **  the  plaintiff  relying  upon  the  said 
promise  permitted  the  defendant  to  debauch  and 
carnally  miow  her,  whereby  the  defendant  infected 
her  with  a  venenrad  disease."  It  then  alleged  a 
breach  of  the  said  promise.  An  order  having  been 
made  at  chambers,  to  strike  out  paragraph  4  of  the 
claim : — Held,  reversing  the  decision  of  the  Com- 
mon Pleas  Division,  that  the  order  was  wrongly 
made,  and  upon  two  grounds;  first,  that  the 
£Bu:ts  alleged  in  the  paragraph  complained  of, 
were  ** material  facts"  within  the  meaning  of 
Order  XIX.,  rule  4,  and  as  such  were  properly 
pleadable ;  and  secondly,  that,  even  if  they  were 
not,  the  Court  had  no  power  to  strike  the  para- 
graph out,  the  statements  therein  neither  being 
scandalous  nor  tending  to  prejudice  or  embarrass 
the  fair  trial  of  the  action  within  the  meaning  of 
Order  XXYII.,  rule  1.  Millington  v.  Lobeno 

[(C.  A.)  C.  P.  D.  190 

17. Set-off— LiabaUy  of  Surety  —  Debt 

due  to  Principai.Ji  Action  on  a  covenant  to  pay 
all  liabilities  which  the  plaintiff  might  incur 
under  a  deed  of  assignment  made  between  the 
plaintiff  and  other  parties.  The  defendant  pleaded 
that  the  covenant  was  the  joint  and  several 
covenant  of  himself  and  one  Wilson,  and  that, 
before  action  the  plaintiff  was  indebted  to  Wilson 
in  an  amoimt  exceeding  the  plaintiff's  claim 
against  the  defendant ;  and  that  Wilson  had  as- 
signed the  plaintiff's  debt  to  himself  and  the  de- 
fendant in  equal  shares  as  tenants  in  common.  As 
to  one  half  of  the  plaintiff's  claim  the  defendant 
claimed  to  set  off  one  half  of  the  debt  so  assigned, 
and  as  to  the  other  half,  the  defendant  said  that 
he  was  entitled  to  be  exonerated  by  his  co-surety 
Wilson,  and  to  call  upon  him  to  contribute  in 
equal  shares  to  the  payment  of  the  plaintiff's 
claim,  and  was  entitled  to  set  off  the  share  re- 
maining vested  in  Wilson  against  this  part  of  the 
plaintiff's  claim : — Hdd,  by  Watkin  Williams  and 
Mathew,  JJ.,  that  the  defence  was  no  answer  to 
the  plaintiff's  claim.    Bowteab  v.  Pawson 

[Q.  B.  D.  540 

18. Sheriff's  Officer— Abortive  Execution 

^-Possession  Money — Who  liable  to  pay.^    The 
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i^licitors  of  a  judgment  creditor,  in  the  course  of 
their  duty  as  such  solicitors,  lodged  a  writ  of  fl.  &. 
at  the  office  of  the  sheriff,  with  a  request  for  exe- 
cution, giving  however  no  instanctions  as  to  the 
selection  of  any  particular  bailiff.  The  sheriff 
employed  one  of  nis  officers  to  execute  the  writ, 
which  the  officer  thereupon  proceeded  to  da  On 
an  action  being  brought  by  such  sheriff's  officer 
against  the  solicitors  of  the  judgment  creditor  tn 
recover  his  fees  for  executmg  the  writ: — Hdd 
(affirming  the  judgment  of  Bowen,  J.),  that  the 
solicitors  were  not  liable  to  pay  the  fees ;  that  the 
law,  apart  from  a  contract  to  pay  them  (express  or 
implied),  cast  no  such  liability  upon  them ;  and 
that,  from  the  mere  fact  that  they  in  the  or^naij 
course  of  their  duty  lodged  the  writ  at  the  fiheriff's 
office  for  execution,  no  such  contract  could  bo  m- 
Tliied,—Mayhery  v.  Mansfield  (9  Q.  B.  754)  fol- 
lowed.— Brewer  v.  Jones  (10  Ex.  655)  dissented 
from.    BoYLB  v,  Busbt     -     (0.  A.)  Q.  B.  D.  171 

19. Solieitor  and  Client — Lien  for  CofU 

— Charging  Order — '*  Pronerty  recovered  or  pre- 
served —Jurisdiction  of  Judge  at  Chambers— 23 
&  24  Yixi,  c.  127,  8.  28—  Judicature  Act,  1873  (36 
dc  87  Vict,  c,  66X  «.  39.]  The  defendant  having 
paid  money  into  court  in  the  action,  the  plaintiff's 
solicitor  declined  to  proceed  with  the  action,  ex- 
cept on  terms  to  wMch  the  plaintiff  would  not 
assent.  Thereupon  the  plaintiff  retained  fieah 
solicitors  and  obtained  an  order  for  a  change  of 
solicitors.  After  the  order  was  made  the  solicitor 
obtained  a  judge's  order  at  chambers  charging  the 
money  in  court  with  his  costs  in  the  action :— 
Held,  by  Grove  and  Lindley,  JJ.,  1,  that  when  sn 
action  is  pending  a  judge  at  chambers  has  jorifi- 
diction  to  make  such  an  order ;  2,  that  the  monej 
in  court  was  '*  property  recovered  or  preserved" 
within  23  &  24  Yiot.  c.  127,  s.  28;  3,  that  the 
order  was  valid  though  the  plaintiff's  solicitor  Lad 
ceased  to  be  such  when  it  was  made;  4,  that 
though  he  had  discharged  himself  from  the  posi- 
tion of  plaintiff's  solicitor,  yet  as  he  had  not  done 
so  wrongfully  or  improperly  the  order  was  right. 
Gloveb  V,  Adams    -         -         -     Q.  B.  D.  682 

Case  stated  by  sessions — Costs  -     189 

See  Poor-rate.    2. 

FSESUXFTIOK— Duration  of  life   -  -     366 

See  Criminal  Law — Bioamt. 

TBIHOIPAL  AND  AGEOT— Ship's  necessaries- 
Managing  owner — Authority  -  9S 
See  Ship.    2. 

— -  Warranty  of  authority — ^Building  society 
See  Building  Socdbtt. 


niBOV— Prisons  Act,  1877  (40  *  41  Viet,  c,  21 , 
ss,  4,  57 — Maintenance  of  Prisons  and  of  Prisontr* 
therein — Expenses  of  conveying  to  Prison  —  Lia- 
bility of  Secretary  of  State  for'!}  A  metropolitan 
police  magistrate,  having  summarily  convicted  an 
offender  and  adjudged  her  to  be  imprisoned,  made 
out  a  warrant  for  her  commitment ;  in  obedieocD 
to  which  warrant  the  plaintiff,  a  police  constable 
duly  conveyed  her  to  prison.  By  reason  of  sack 
conveyance  the  plaintiff  incurred  certain  expenses 
which  the  prisoner  had  no  means  to  defray.  The 
magistrate  subsequently  made  an  order  under 
27  Geo.  2,  c.  3,  directed  to  the  defendant,  ordering 
him  to  pay  to  the  plaintiff  the  amount  d  such 
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expenses.  The  defendant  refiised  to  comply  with 
the  order,  on  the  ground  that  the  liability  to  pay 
the  expenses  of  conveying  prisoners  to  prison  had 
been  transferred  from  the  county  to  the  Secretaiy 
of  State  bv  s.  4  of  the  Prisons  Act,  1877,  whicn 
provides  that,  "  After  the  commencement  of  the 
Act  all  expenses  incnrred  in  respect  of  the  mainte- 
nance of  prisons  to  which  the  Act  applies  and  of 
the  prisoners  therein  shall  be  defrayed  out  of 
moneys  provided  by  Parliament/'  A  similar  ques- 
tion arose  with  regard  to  the  expenses  of  convey- 
ing from  the  police  court  to  the  prison  a  man 
committed  to  take  his  trial  for  felony : — Held,  re- 
versing the  decision  of  the  Court  below,  that  the 
expenses  of  conveying  prisoners  to  prison  were  by 
B.  4  transferred  to  the  Secretary  of  State,  and  that 
the  word  **  therein  "  in  that  section  pointed  to  the 
class  of  prisoners  to  whose  maintenance  the  Act 
was  intended  to  apply,  not  to  the  period  of  time 
from  which  the  liabihty  for  such  maintenance  was 
to  commence.    Mullins  v.  Tbeasubeb  or  Surbet 

[(O.A.)Q.B.D.  166 

FBIVILXGB— Witness— House  of  Commons  807 
See  Defamation. 


FBOHIBITIOK — General  demurrer 
See  Bailwat 
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BAIL  WAY — Company '^  Begidatian  of  BaUwayB 
Act,  1873  (86  d;  87  Vict  c.  'kSy-BaUway  and  CJanal 
Traffic  Act,  1854  (17  <fe  18  Vict.  c.  Sl)-^uritdictum 
of  JiaUway  CJommissioners  —  Demurrer,']  The 
Railway  Commissioners,  to  whom  has  been  trans- 
ferred the  jurisdiction  of  the  Court  of  Conmion 
Pleas  under  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict  c.  31),  have  under  that  Act 
jurisdiction  to  hear  and  determine  a  complaint 
against  a  railway  company  of  not,  according  to  its 
powers,  affording  all  reasonable  facilities  for 
receiving,  forwarding,  delivering  passengers  and 
other  traffic  at  and  from  any  of  its  stations  which 
are  used  by  the  company  for  such  passengers  or 
other  traffic;  and  although  the  commissioners 
have  no  jurisdiction  to  order  the  company  to  make 
a  new  railway  station,  or  to  order  any  particular 
works,  or  otherwise  to  interfere  with  the  discretion 
of  the  company  in  the  mode  of  performing  its 
obligation  to  afford  such  &cilities,  according  to  its 
'  powers,  for  the  receiving,  forwarding,  and  dfeliver- 
ing  of  the  traffic,  yet  they  have  jurisdiction  to 
order  such  facilities,  even  if  their  doing  so  would 
necessitate  the  making  by  the  company  of  some 
structural  alteration  of  such  station. — ^If  the  Rail- 
way Commissioners  act  beyond  their  powers,  pro- 
hibition will  lie,  notwithstanding  the  power  of  the 
Court  of  Common  Pleas  over  railways  under 
17  &  18  Vict.  c.  31,  was  transferred  to  such  com- 
missioners bv  36  &  37  Vict.  c.  48. — In  a  declara- 
tion in  prohioition  by  a  railway  company  against 
the  Railway  Commissioners  it  appeared  that  a 
complaint,  under  the  Railway  and  Canal  Traffic 
Act,  1854,  had  been  made  to  the  commissioners 
against  the  company,  and  that  the  commissioners 
proposed  to  order  certain  things  to  be  done  by  the 
company  in  respect  of  such  complaint,  and  that 
the  company  denied  the  jurisdiction  of  the  [com- 
missioners to  hear  and  determine  the  complaint  or 
any  part  of  it,  and  prayed  for  a  writ  to  prohibit 
the  commissioners  **from  further  proceeding  in 
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any  way  touching  the  premises  before  them,"— 
The  0)iirt,  being  of  opinion  that  the  oommissionera 
had  lurisdiction  over  the  general  matter  of  the 
complaint,  and  that  they  hM  jurisdiction  to  order 
some  of  the  things  they  proposed  ordering,  though 
not  to  order  the  others  :—Held  (Brett,  L.  J.,  dis- 
senting), that  a  general  demurrer  by  the  commis- 
sioners to  the  whole  declaration  should  be  allowed. 
South  Eastebn  Railway  Company  v.  Mayob  of 
Hastings       ...     (OA.)  Q.  B.  D.  686 

S. Execution  by  Jttdgment  OredUor — Pro- 

tection  of  Boiling  Stock  and  Plant — The  BaUway 
Companies  Act,  1867  (80  <fe  31  Vict,  e.  127),  m.  4, 23.] 
The  protection  from  seizure  in  execution  by  a 
judgment  creditor,  given  by  the  Railway  Com- 
panies Act,  1867,  s.  4,  to  the  rolling  stock  and 
plant  of  a  railway,  after  such  railway  is  open  for 
public  traffic,  continues  although  the  railway  is 
afterwards  (hosed  for  traffic.  Midulnd  Waogon 
Company  v.  The  PorrsBiES,  Shbewsbuby  and 
NoBTH  Wales  Railway  Company    -     Ex.  D.  86 

8. Company  —  Liability  to  fence  against 

adjoining  Lands — Railways  Clauses  Consolidation 
Act,  1845  (8  <fc  9  VicL  c.  20),  «.  6S— Injury  to 
CatHc—Oumer  releasing  Right  to  accommodation 
Works— Rights  of  Occupier.]  The  plaintiff  in 
1846  became  tenant  from  year  to  year  of  land 
belonging  to  one  Q.  In  1847,  the  defendants,  a 
railway  company,  acquired  part  of  the  land  in  tiie 
exercise  of  their  statutory  powers,  and  by  arrange- 
ment with  G.  paid  him  compensation  in  lieu  of  all 
accommodation  works,  including  the  right  to  have 
his  land  fenced  from  the  railway,  G.  releasing  the 
defendants  from  their  statutory  obligation  in  that 
respect.  The  defendants,  however,  made  a  suf- 
ficient fence  (consisting  of  posts  and  rails,  a  ditch, 
and  a  quickset  hedge)  between  the  railway  and 
the  lana  so  occupied  by  the  plaintiff,  but  neglected 
to  keep  up  the  poets  and  rails,  and  in  consequence 
of  their  defective  and  dangerous  condition  a  cow 
belonging  to  the  plaintiflf  in  1879,  whilst  the 
plaintiff  so  continued  in  the  occupation  of  the 
land,  fell  into  the  ditch  and  was  Idlled : — Held,  that 
the  defendants  were  liable,  for  that  their  arrange- 
ment with  the  owner  did  not  exonerate  them  from 
their  liability  under  the  Railways  Clauses  Act 
(8  &  9  Vict  c  20),  s.  68,  to  maintain  the  fence 
and  ditch  for  the  benefit  of  the  occupier,  and  so 
as  to  prevent  his  cattle  from  straying  from  the 
land.  Cobby  v.  Gbeat  Westebn  Railway  Com- 
pany -  -  -  -  -  0.  P.  D.  287 
Passenger  duty — ^Revenue      -         -     816 

iSseRBVXNUB. 

SECXrVZR— Application  for— Elegit  -  76 
See  Pbagtigb.    13. 

BE8  JUDICATA  —  Summary  proceeding  before 
justices  .  -  -  .  300 
See  EarrovPEL. 

BETUBHIVO  OVflOSB— Municipal  corporation 
—Election  ....  888 
See  Municipal  Cobforation.    2. 

BSVEHUE  —  Inhabited  House  Duty — IheeUing- 
house  let  in  different  Tenements  —  Occupation  of 
part  by  Landlord -—^l  VicL  c.  15,  s.  13.]  By 
41  Vict.  c.  15,  s.  13»  where  any  house  being  one 
property  is  divided  into,  and  let  in,  different  tene- 
ments, and  any  of  such  tenements  are  occupied 
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BEVSRTJE— oon^ntied. 

solely  for  the'pnrpoBes  of  any  trade  or  business,  or 
of  any  profession  or  callmg,  by  which  the  occnpier 
sedcB  a  livelihood,  or  profit,  or  are  onoccapied, 
inhabited  house  duty  is  to  be  assessed  as  if  the 
house  comprised  only  the  tenements  other  than 
those  so  occupied  as  aforesaid,  or  unoccupied; 
and  a  house  or  tenement  occupied  solely  as  afore- 
said is  exempt  although  a  servant  or  other  person 
may  dwell  in  such  house  or  tenement  for  the  pro- 
tection thereof. — ^A  house  had  one  entrance  into 
the  street,  and  the  rooms  in  it  opened  on  a  hall, 
passages,  and  staircase^  common  to  all  the  tenants. 
Some  of  the  rooms  on  the  ground  floor  were  occu- 
pied by  the  landlords,  tho  appellants,  as  offices, 
and  the  remainder  and  the  rooms  on  the  first  floor 
were  let  to  tenants  who  occupied  them  as  offices. 
The  rooms  on  the  second  floor  were  occupied  partly 
by  tenants  who  resided,  and  the  remainder  by  a 
caretaker  and  his  wife,  who  acted  as  servants  to 
the  residents,  and  cleaned  the  several  portions 
occupied  by  the  appellants  as  offices  or  let  off. 
The  appellants  claimed  relief  from  being  assessed 
on  the  portions  used  as  offices : — Hddy  by  Grove 
and  Lindley,  JJ.,  that  the  portions  so  used  were 
not  exempt,  as  the  exemption  applies  to  houses 
let  in  separate  and  distinct  tenements  each  com- 
plete in  itself,  and  not  to  rooms  in  a  house. — Per 
Grove,  J.,  that  there  was  a  common  use  of  the 
landlords  and  the  residents  and  other  tenants  for 
residential  purposes  which  excluded  the  exemp- 
tion.— ^Per  Lindley,  J.,  that  since  the  landloros 
occupied  part  of  the  house,  otherwise  than  as 
caretakers,  the  house  was  not  divided  into  and  let 
in  different  tenements  within  the  statute.  York- 
shire Fire  and  Life  Insurance  Company  v. 
Clayton       -         -         -         -     Q.  B.  D.  667 
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Inhabited  Hotute  Duty  —  Exemption- 


^'Servant  or  other  Perwrn"— 32  ife  33  Vict.  e.  14, 
8. 11.]  The  respondent  was  a  hop-merchant,  and 
was  possessed  of  certain  houses  having  an  internal 
communication  throughout,  and  used  for  the  pur- 
poses of  his  trade.  K.  lived  in  the  houses  in  order 
to  take  care  of  them,  but  he  was  a  clerk  in  the 
respondent's  employ  at  a  salary  of  1502.  a  year, 
and  he  resided  in  the  houses  together  with  his 
wife,  children,  and  servant : — HeSi,  that  K.  was 
not  **  a  servant  or  other  person  "  within  the  mean- 
ing of  32  &  33  Vict  c.  14,  B.  11,  and  that  the 
respondent  was  not  exempt  from  inhabited  house 
duty  in  respect  of  the  houses.    YkwENs  v.  Noakbs 

[(C.A.)  Ex.  D.  680 

8. Inhabited  Route  Duly  —  Exemption  — 

*"  Servant  or  other  Pcrwm"— 41  VicL  c  15,  «.  13, 
part  2.]  The  respondents,  wholesale  clothiers, 
were  possessed  of  premises  the  whole  of  which 
were  used  as  warehouses  and  counting-houses, 
except  a  sitting-room  and  bedroom  on  the  top 
storey  occupied  by  their  cashier,  who  had  a  salary 
of  200{.  a  year,  and  who  slept  on  the  premises  solely 
as  caretaker  and  for  their  protection,  this  being 
considered  as  part  of  his  duty : — Heldy  that  the 
Income  Tax  Commissioners  wero  warranted  in 
finding  that  the  cashier  was  "  a  servant  or  other 
person  "  within  40  Vict  c.  15,  s.  18,  part  2,  and 
that  the  premises  were  accordingly  exempt  from 
house  duty.— ret<7en«  v.  Noahe$  (6  Q.  B.  D.  530) 
explained      -         '.         .         w     Q.  b.  D.  873 

4.  -"~—  RaUviay  Passengers  Duty — 5  <t  ^  Vict^ 


EKVEH  \J]^— continued. 

c.  72, 8.  2—Cativeyanee  <^  Tauenaers — Ihiify  «poa 
8mM  charged  to  cover  Duty — Duty  «Pot»  oum 
(harged  for  Sleeping  Aeeomtnodation.'}  IBj  the  ^nd 
section  of  5  &  6  Yict.  c.  79,  and  the  schedule  to 
that  Acf^  a  duty  at  the  rate  of  5  per  cent  is  made 
pajrable  upon  all  sums  received  or  charged  for  the 
hire^  fare,  or  conveyance  of  passengers  oooTeyed 
for  hire  upon  any  railway.  The  defendants,  by  a 
local  Act,  were  prohibited  from  charging  to  their 
passengers  more  than  certain  speci£ed  soms  per 
mile,  which  sums  wero  to  include  all  expenses 
incidental  to  their  conveyance,  except  government 
duty.  Tiie  defendants,  in  additicm  to  the  sum 
charged  by  them  to  tiieir  passengers  for  convey- 
ance, charged  to  and  received  from  such  paaaengen 
a  further  sum  at  the  tato  of  5  per  cent,  on  tiie 
former,  to  cover  the  government  duty.  The 
Crown  claimed  duty  on  the  latter  sum  as  well  as 
on  the  former : — Held,  affirming  the  decision  of  the 
Exchequer  Division,  that  the  Crown  was  entitled 
to  duty  on  the  whole  amount  received  from  the 
passengers,  even  though  such  amount  should 
exceed  the  maximum  charge  for  conveyance  fixed 
by  the  local  Act. — ^The  defendants  attached  to 
certain  of  their  night  trains  sleeping  carriages  for 
the  accommodation  of  such  of  their  first-class 
passengers  as  might  choose  to  avail  themselves  of 
it.  For  the  use  of  these  carriages  such  passengers 
were  charged  an  extra  sum  in  addition  to  the 
ordinary  ftrst-class  fare.  In  addition  to  couches 
with  pillows,  sheets,  and  blankets,  each  carriage 
contamed  a  lavatory,  water-closet,  and  other  con- 
veniences. Passengers  using  such  carriages  were 
not  disturbed  during  the  ni^ht  by  demands  fbr 
their  tickets ;  and  if  they  arrived  at  their  deakina- 
tion  in  the  middle  of  the  night  the  carriage  was 
put  into  a  siding,  and  the  passengers  allowed  to 
remain  in  their  beds  until  the  morning.  A  special 
servant  was  employed  to  wait  upon  them,  call 
them  in  the  morning,  and  bring  them  hot  water. 
The  Crown  claimed  duty  upon  the  sums  chaiged 
to  passengers  for  the  accommodation  provided  in 
the  sleeping  carriages  : — Held^  affirming  the  de- 
cision of  the  Exchequer  Division,  that  such  ac- 
commodation was  incidental  to  the  conveyance  of 
the  passengers,  and  that  the  Crown  was'entitled 
to  the  duty  claimed.  Attobnby  General  r. 
LoNix)N  AND  North  Western  Bailway  Company 

[(O.A.)  Ex.  D.  816 

6. Sueoession  Duty — Appointmetit  by  Dowt 

of  General  Power — Predeees9or — Leg<iey  Duty — 
Sueoession  Duty  Act,  1853  (16  &  17  VicL  c.  51). 
M.  2,  18--36  Geo.  3,  e.  52,  «.  18.]  In  cases  i^ 
appointments  by  donees  of  general  powers  which 
fall  within  s.  2,  and  do  not  fall  within  s.  4  of  the 
Succession  Duty  Act,  1853  (16  A  17  Vict  c  51), 
the  canon  of  construction  adopted  in  Jn  re  Barker 
(7  H.  &  N.  109 :  30  L.  J.  (Ex.)  404)  and  Charli4m 
V.  Attomeu  Chneral  (4  App.  Cas.  427)  is  to  be 
applied  whether  the  power  be  joint  or  sole,  and 
the  appointees  must  be  held  to  derive  their  in- 
terest from  the  donor  of  the  power  as  **  prede- 
cessor,'' and  not  from  the  donee.— Testator,  in 
1826,  bequeathed  personalty  in  trust  for  his 
daughter  for  life,  and  afterwards  (in  the  event 
which  happened)  for  sooh  persooB  as  she  should 
by  deed  appoint,  and  in  default  of  af^MuitmeDt 
for  )ier  next  of  kin.    Testator  died  before  Uio 
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ooming  into  operation  of  the  Snooession  Daty  Act, 
1S53,  and  legacy  daty  at  1  per  eent  was  paid  upon 
the  whole  absolute  interest  of  the  trust  fund. 
After  that  Act  came  into  operation  the  daughter, 
by  deed,  appointed  the  trust  fund  to  her  sister's 
daughters: — Hdd,  by  Qrove  and  Lindley,  JJ., 
that,  as  owing  to  the  date  of  the  testator's  death 
8.  4  did  not  apply,  the  appointees  derived  their 
interest  from  their  grandfather,  the  testator,  as 
predecessor,  within  s.  2,  and  not  from  their  aunt, 
the  appointor,  and  that  succession  duty  was  there- 
fore payable  on  their  succession  at  the  death  of 
the  appointor,  at  1  and  not  at  3  per  cent. — Hdd, 
also,  that  the  payment  of  legacy  duty  under 
96  Geo.  3,  a  52,  s.  18,  did  not  exempt  the  ap- 
pointees from  succession  duty,  since  their  succes- 
sion did  not  come  within  the  exemption  granted 
by  s.  18  of  the  Suooession  Duty  Act,  1853,  to 
persons  already  charged  with  l^;aoy  4ttty  **in 
respect  of  the  same  acqidsition  of  the  same  pro- 
perty/'   Attobnkt  Oenikal  1^  Mitchell 

[0.  B.  D.  548 

6. Sueoesaum  Duty — Predecettor — Sueees- 

Hon  Dtdy  Act,  1853  (16  A  17  Vict,  c.  51),  «.  2.1  A 
lunatic  was  tenant  in  tail  in  possession  of  land 
with  remainder  to  his  younger  brother  R.  and  his 
sister  D.  successively  in  tail.  B.  converted  his 
estate  tail  into  a  base  fee  in  remainder,  and  mort- 
gaged his  interest  to  secure  a  debt  of  124,0002. 
which  was  more  than  the  fee  simple  value  of  the 
land,  so  that  he  had  no  beneficial  interest  in  the 
equity  of  redemption.  His  sister  D.  married,  and 
by  her  marriage  settlement  made  before  such 
marriage  her  estate  in  remainder  was  settled  to 
the  use  of  herself  for  life,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  such  marriage. 
The  defendant  was  the  only  son  of  that  marriage. 
For  the  benefit  of  all  parties  a  family  arrange- 
ment was  made  with  the  consent  of  the  Lord 
Chancellor  (as  protector  and  in  lieu  of  the  lunatic 
under  3  &  4  Wm.  4,  e.  74,  s.  33),  in  pursuance  of 
which  R.  and  his  sister  D.  and  the  mortgagees  all 
joined  in  deeds  of  settlement,  whereby  the  land 
was  conveyed  to  trustees  in  fee  simple,  subject  to 
the  estate  tail  of  the  lunatic,  but  discharged  from 
the  mortgage  and  from  the  equity  of  redemption 
of  R.  upon  trust  after  the  deteiTuination  of  the 
lunatic's  estate  to  raise  37,0002.  by  sale  or  mort- 
gage, and  to  pay  that  sum  to  the  mortgagees,  and 
subject  thereto  to  hold  the  land  to  the  use  of  D. 
for  life  with  remainder  to  her  sons  successively 
in  tail.  This  arrangement  was  carried  out,  and 
upon  the  death  of  the  lunatic  D.  became  tenant 
for  life  in  possession  and  upon  her  death  the  de- 
fendant, as  her  son,  became  tenant  in  tail  in  pos- 
session:— Hddnt  that  the  defendant  derived  his 
interest  as  successor  from  his  mother  D.  and  not 
from  his  uncle  R.  as  predecessor,  under  the  Suc- 
cession Duty  Act,  1853  (16  &  17  Vict.  c.  51),  8.  2, 
and  was  therefore  liable  to  duty  at  12.  per  cent, 
and  not  at  32.  per  cent.  ATTORirEY  General  v, 
DowLiira         -  -  -     (G.  A.)  Ex.  D.  177 

ItOLUKO  8T00X— Railway— Execution   -       86 
Sec  Railway.    2. 


BUIES— Older  I.,  r.  % 

See  PBAoncE.    12. 
w—  Order  VI.,  n*%% 

See  Pbactioe.    7. 


68 
879 


16. 


15. 


16. 


BJJLBB—carUinued. 

-^—  Order  XVI.,  r.  8  - 

See  Httbband  and  Wife.    2. 

—  Order  ZIX.,  r.  4  - 
See  PRAoncE. 

Order  ZIX.,  r.  16 

See  Pbaotice. 

Order  XXVII.,  r.  1 

See  Praotioe. 

Order  XXXVI.,  rr.  2,  8 - 

See  Pragtioe.    12. 

Order  XXXVIL,  r.  86  of  Conatj  Ooort 

1876 

See  Praotioe.     11. 

Order  XLV.,  r.  2 

See  Practice.    1. 

Order  IV.,  r.  1   - 

See  Practice.    4. 

See  Practice.    5. 

Order  LVII.,  r.  6 

See  Practice.    14. 

BVIES  of  1880,  Order  LXIL,  r.  2    - 
Sse  Poor-rate.    2. 
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8ALB  OF  MOJM—BiU  of  Lading— TiOe  of  Fird 
Indorsee — Production  of  Unindoraed  Copy — Ware- 
houseman^ Liahility  o/.]  Goods  ]taving  been 
shipped  for  London  consigned  to  C.  &  Co.,  the 
captain  signed  a  set  of  three  bills  of  lading, 
marked  "first,"  "second,"  and  "third,"  respec- 
tively, making  the  goods  deliverable  "  to  C.  &  Co. 
or  their  assigns,  freight  payable  in  London,  Uie 
one  of  the  bills  being  accomplished,  the  rest  to 
stand  void."  During  the  voyage  O.  &  Co.  indorsed 
the  bill  of  lading  marked  "  first "  to  the  plaintiffs 
for  valuable  consideration.  Upon  the  arrival  of 
the  ship  at  London,  C.  &  Co.  entered  the  goods 
consigned  to  them,  and  they  were  landed  and 
plac^  in  the  custody  of  the  defendants  in  their 
warehouses ;  the  captain  lodging  with  the  defend- 
ants notice  under  the  Merchant  Shipping  Act, 
1862,  to  detain  the  cargo  until  the  freight  should 
be  paid.  C.  &  Co.  then  produced  to  and  Kniged 
with  the  defendants  the  "  second  "  of  the  bills  of 
lading.  The  defendants  accordingly  entered  C.  & 
Co.  in  their  books  as  entcrers,  importers,  and  pro- 
prietors of  the  goods  and,  the  stop  for  freight 
being  afterwards  removed,  they  delivered  the 
goods  to  various  persons  upon  delivery  orders 
signed  by  C.  &  Co.: — HM,  by  Bramwell  and 
Baggallay,  L.JJ.  (Brett,  L.J.,  dissenting),  that 
the  defendants  had  uot  been  guilty  of  a  conver- 
sion, and  that  no  .action  could  be  maintained 
ag^nst  them  by  the  plaintiffs.  Judgment  of 
Field,  J.  (5  Q.  B.  D.  129),  reversed.  Glyn,  Mills, 
CuRRiE,  &  Co.  r.  East  and  West  India  Dock 
CoMPANT       -  -  -     (C.  A.)  Q.  B.  D.  475 

SCHOOL  BOABB--Child  attending  board  school 
without  fees  -  -  -         .     818 

See  Elementary  Education  Acts. 

8XA — ^Burial  of  dead  bodies — Liability  of  county 
See  Burial.    2.  [6M 

8B0BRABT  07  STATB-^Expende}  of  prison  and 
nrisoners  *  «  »  »  i^ 
BeeTvaot!, 
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8ES8I0K8 — ^Appeal  against  order  of  removal— 
Gorroborative  evidence      -  -       81 

See  FooB  Law.    5. 

—  Appeal  against  rate — Time  for  giving  notice 

of  appeal      -  -  -  -     100 

See  Poor  Law.    1. 

—  Case  stated  —  Queen's  Bench  Division  — 

Leave  to  appeal       ....     809 
See  PBAcncE.    3. 

8ET-0F7 — ^Principal  and  surety — Debt  due  to 
principal      -         -  -         -     540 

See  pRAcnoE.    17. 

8HSBm — ^Possession  money — Abortive  execu- 
tion -  -  -  -  -  171 
See  Pbactioe.    18. 

8EIP — Demurrage — Loading  and  Vrdoajding  at 
fixed  daily  Bats — Right  to  include  whole  Time  oc- 
cupied in  Loading  and  UrUoadina."]  By  charter- 
party  between  the  plaintiff  and  the  defendants  it 
was  agreed  that  the  plaintiff's  ship  should  proceed 
to  Bilbao  and  there  load  a  full  and  complete,  or 

Sart»  cargo  of  iron  ore,  and  deliver  the  same  at 
[iddlesborough.  *'  400/500  tons  per  working  day 
(Sundays  and  holidays  excepted)  to  be  allowed 
the  charterers  for  loading,  and  300  discharging, 
all  demurrage  over  and  above  the  said  days  at  the 
rate  of  2«.  per  hour  for  every  100  tons  cargo.  The 
lay  days  to  commenoe  day  after  arrival,  and  being 
ready  to  load  or  discharge  respectively.  The  cap- 
tain to  have  a  lien  on  the  cargo  for  freight  or 
demurrage."  **  If  the  ship  is  loaded  at  other  than 
Portugalette  or  Lucana  shipping  staithes,  the 
loading  and  discharging  to  be  at  the  rate  of  300 
tons  per  working  day." — The  vessel  having  loaded 
at  a  place  other  than  those  last  mentioned  at  a 
rate  less  than  300  tons  per  working  day,  proceeded 
to  Middlesborough,  where  she  discharged  her 
cargo  at  a  higher  rate  per  day: — Held^  that,  in 
calculating  the  demnrrsfe,  the  days  for  loading 
and  unloading  must  be  kept  separate,  and  that 
the  charterers  had  no  right  to  add  together  the 
whole  number  of  days  occupied  in  leading  and 
unloading  for  the  purpose  of  ascertaining  the 
average  amount  of  work  done  on  each  day.  Mar- 
shall V.  BoLCKOw,  Vaughan,  dr  Go.    0.  P.  D.  881 

8.  ■  Managing  Owner — Entry  on  BeqiUer 
a» — AuihorUy  to  hind  other  Owners — Ship^e  Neees- 
BarieB."]  W.  was  the  registered  owner  of  certain 
shares  in  a  ship,  and  had  been  entered  on  the 
register  as  managing  owner.  The  defendant  sub- 
sequently became  the  registered  owner  of  other 
shares  in  the  ship.  The  defendant  was  not  aware 
in  fact  that  W.  was  so  registered  as  managing 
owner.  W.  sent  the  ship  on  a  voyage  without  the 
defendant's  knowledge,  and  oontraiy  to  the  terms 
of  an  agreement  made  between  them.  The  defend- 
ant did  not  participate  in  the  adventure,  and  had 
previously  informed  W.  that  he  did  not  intend  to 
navigate  the  sMp  or  take  any  pert  in  her  manage- 
ment. The  plamtiffs  supplied  necessaries  for  uie 
ship  previous  to  such  voyage,  upon  the  order  of 
W.  without  the  knowledge  or  consent  of  the  de- 
fendant. The  plsintiffs,  before  supplving  the 
goods,  consulted  the  register,  and  found  the  de- 
fendant's name  entered  therein  as  part  owner  of 
the  ship : — Eetd^  by  Bowen,  J.,  that  the  fact  that 
the  defendant  had  allowed  the  entry  on  the  register 
describing  W.  as  managing  owner  to  remain  un- 
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altered  did  not  per  se  amount  to  a  holding  out  of 
W.  as  his  agent,  so  as  to  render  the  defendant 
liable  for  the  necessaries  supplied  by  the  plain- 
tiffs, and  that  inasmuch  as  W.  had  not  in  fact 
authority  to  bind  the  defendant,  the  plaintiffs 
could  not  recover  against  the  defendant  for  such 
neoessaries.    Frazeb  &  Go.  v,  Guthbebtson 

[Q.  B.  D.  93 

Explosion  of  boiler — Peril  insured  against 

See  Insubanoe  (Marine)  [51 

Open  policy — Declaration  of  shipment  at 

less  than  real  value  -  -     222 

See  Insubanoe  (Mabine).    3. 

Owner  domiciled  in  Great  Britain — Neces- 
saries— Gounty  court  -  -  165 
See  Ooxmnn  Goubt. 

8H0BT  HANS  HOTBS— Evidence  at  trial— Gosts 
See  Practiob.     8.  [163 

8I01IIFICAVIT— Writ  of      -  -  -     876 

See  EocLESiAsncAL  Law. 

8LA]n)SB— Witness— House  of  Commons — Pri- 
vilege -  -  -  -  807 
See  Defamation. 

80LICIT0B  AND  CLIENT— -Lien  for  costs— Money 
paid  into  Gourt  ...  622 
See  Pbactice.    19. 

8F0BTINe,  BIGHT  OF— Woodlands— Bateablo 
value-  -  -  -  -  10 
See  Poob-batk.    3. 

8TATUTE8: 
43  Eliz.  0.  2.  &  7     -  -  -  -     615 

See  PooB  Law.    2. 

9  &  10  Wm.  8,  c.  15,  B.  2   -  -  -       67 

See  PBAcncE.    2. 

11  Qeo.  2,  c.  19,  ss.  4,  5     -         -  -     669 

See  Landlobd  and  Tenant. 

17  Geo.  2,  c.  38,  s.  4  -  -  -     100 

See  PooB  Law. 

36  Geo.  3,  c  52,  s.  18         -  -  -     548 

See  Revenue.    5. 

53  Gfeo.  3,  c.  127     -         -         -         -     876 
See  EooLEgiAsncAL  Law. 

1  &  2  Wm.  4,  c.  58  -  -  -  -       63 

See  PBACnoB.    12. 

3&4Wm.  4,  c.  27-  -  -  -     845 

See  Ldotations. 

3&4  Wm.4,e.  42,  s.  3     -  -  -       21 

See  Penalties— Action  fob. 

3&4Wm.  4,c.74,s,84   -  -  -     164 

See  Husband  and  Wife. 

5&6Wm.  4,o.50,s.54    -  -  -     588 

See  Highway, 

5&6Wm.  4,0.76,8.43  -  -  -     828 

See  Municipal  Gobfobation.    2. 

s.  82       -  -  -  -     185 

See  Municipal  Gobporation.    1. 

1  Vict.  c.  26,  s.  15  -  -  -  -     811 

SeeYfihu 

IViot.  c.  28-  -  -  -  -     345 

See  Limitations. 

3&4yietc.54,8.2         -  -  -       47 

See  Ck>UNTT  Bate. 
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8TATUTI8— oon^AitMd. 

8&4yicte.86     -         .         - 
See  E0GLE8IA8TIGAL  Law. 

5  &  6  Viot  c  72,  8.  2 

iSeeBETENUB.    4. 

7  &  8  Viot  0.  22, 8. 3 

See  Penaltibs — ^AcnoK  fob. 

9  &  10  Vict  c  66,  B.  1 

See  PooB  Law.    6. 

12  &  13  Vict.  c.  45,  8. 1     - 

See  Lamdlobd  and  Tenant. 

12  &  13  Vict  c.  109,  8.  26 

See  EoCLESiAOTiCAL  Law. 

15  &  16  Vict  c  85-         .         -  - 

.   iSeeBuBiAL. 

16  &  17  Viot  c.  51,  8.  2     -         .         - 

See  Bevente.    6. 

88.2,18-  -  .  • 

See  Reyenue.    5. 

16  &  17  Vict  c  134 

iSeeBuBiAL. 

17  ik  18  Vict  c  31  - 

See  Bailwat. 

18  &  19  Vict  0. 122,  part  2.  ss.  73,97     - 

See  Metbopolitan  Building  Act. 

19  &  20  Vict  c.  108,  8.  36 

See  Pbactice.    9. 
8.44       -  .  -  - 

See  Pbaotiob.    11. 
21  &  22  Vict.  c.  27,  8.  2     -         -         . 

See  Masteb  and  Sebvant. 

23  &  24  Vict  c.  127,  8.  28  - 
See  PBAOnoB,    19. 

27  &  28  Vict  c^  8.  2     -         -         - 
See  GouNTT  Bate. 

30  &  31  Vict  c.  127,  8S.  4,  23       - 

See  Bailwat.    2. 

31  &  32  Vict  c  71-         -         -  - 

See  PBAoncE.     5. 
8.2        -         -         -         . 

See  County  Coubt. 

32  &  33  Vict  c.  14,  8. 11    -         -  - 

I  See  Bevenue.     2. 

32  &  33  Vict.  0.  51,  88.  2,  3 

See  CJounty  CJoubt. 

82  &  33  Viot  c  71,  8.  95,  sub-s.  3 
See  Banxbuftot.    2. 

33  &  34  Vict  c  75,  a  17   -         -         - 

See  Elehentaby  Education  Acts. 

33  &  34  Vict  c.  78,  8.  54   -  -  - 

See  Tbauway. 

33  &  34  Vict  o.  98,  8. 14   -          -  . 

See  PooB  Law.    2. 

85  &  36  Vict  c.  33,  8.  20   -          -  - 

See  Municipal  Cobpobation.  2. 

35  &  36  Vict  c.  60,  s.  13,  8ub-8.  6 

See  Municipal  Cobpobation.    2. 

36  &  87  Vict.  c.  48  -         -         -         . 

See  Bailwat. 

36  &  37  Vict  c.  66,  8.  25,  8ub-8.  6 
See  Abbionhent  of  Debt. 

8.39      - 
See  Pbactice.    19. 


876 

816 

81 

610 


-     876 


177 
64S 


586 
118 
607 
606 
883 


47 

86 

46 

166 

680 

166 

84 

818 

70 

616 


888 
686 
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86  &  87  Vict  0.66, 8. 45  - 

See  Pbactice.    8. 

See  PnAcncE.    13. 

87  ft  38  Vict  c.  54, 8.  4, 8iib-8.  (a) 

See  PooB-BATE.    8. 

88  &  89  Viot  0.  50,  8.  6     - 

See  Pbactice.    10. 


-     809 


76 


18 


89 


-     608 

See  Pbactice.    11. 

88  &  39  Viot  0.  55,  88.  94,  96       -         -     646 
See  Local  Goyebnment  Acts.    81. 


88. 144, 149, 179,  308  - 
See  Local  Goyebnment  Acts. 

8.150     - 

iSe0  Estoppel. 

1. 174,  200 


-  864 


-  800 


-  801 


See  Local  Goyebnment  Acts. 

38  &  89  Viot  c.  63,  88. 13, 14   .    -   17 
See  Adultebation. 

88  &  89  Vict  c.  66     -    -    -  876 

See  EocLESiAffncAL  Law. 

38  &  39  Vict  c.  90,  8. 11   -         -         -         1 

See  Employes  and  Workman. 

88.4,10-         -         -         -188 

See  Employee  and  Wobkman.    2. 

89  &  40  Viot  0.61,8.84  -         -         -       81 

See  PooB  Law.    6. 

88.34,44  -  -  -     676 

See  PooB  Law.    3. 

39  ft  40  Viot  o.  79,  ss.  10, 11, 12  -     818 

See  Elementaby  Education  Acts. 

40  ft  41  Vict  c  21  -         -         -         -       47 

See  County  Bate. 

88.4,57  ...     166 

See  Pbison. 


41  Vict  0. 15, 8. 13 - 

See  Beyenue.    1. 

part2      - 

iSM  Beyenue.    2. 

41  ft  42  Vict  o.  31,  88.  8, 10 
See  Bill  of  Sale.    8. 

8.8  -  - 

See  Bill  of  Sale.    1. 


88.  8, 10  - 
See  Bill  of  Sale. 
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I 


41  ft  42  Vict  c  77,  8. 13  -         -         -     686 

See  Highway.    2. 

8.23      -         ...     906 

See  Highway.    8. 

42ft43Victo.dO,  8.  3     ...       17 
See  Adultebation. 

42  ft  43  Vict  c.  49,  s.  31,  sub-s.  2,  s.  32  -     669 

See  Landlobd  and  Tenant. 

42  ft  43  Vict  o.  59  -         .         -     876 

See  Ecclesiastical  Law. 

BV00S88I0H  DUTY— Appointment  by  donee  of 
general  power  -  -  ,  ->  648 
See  Beyenue.    5. 

Predecessor— Lunatic— Family  arrangement 

^^ee  Beyenue.    6.  [177 
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SUFFOBT  —  HoofleB  abuttiug  highway — siibgid- 
ence  .  -  »  -  -     264 

See  Local  Government  Acts. 

TSLSO&A^H  —Tdephone-^Poetmaster-Gtnertdr— 
Telegraph  Ad,  1868  (26  S'27  Viet.  c.  112),  s.  8 ; 
1868  (81  &  32  Vict,  c.  110) ;  and  1869  (32  <Jt  83  Viet, 
o.  78),  M.  8,  4,  5,  6.]  Eduon's  telephone,  for 
vhich  patents  were  granted  in  1877  and  1878, 
oonsistB  of  a  transmitter,  a  wire^  and  a  receiyer. 
When  sounds  are  spoken  into  ihe  transmitter, 
electric  currents  of  varying  intensity  pass  along 
the  wire,  so  that  oorres^oding  or  equivalent 
sounds  are  heard  at  the  receiver,  and  two  persons 
at  a  distance  can  thus  convene  with  one  another. 
A  company  leased  these  telephones  to  subscribers 
at  yearly  rents  which  produced  a  profit  to  the 
company,  and  arranged  the  wires  so  that  sub- 
scribers could  converse  with  one  another  when  put 
into  communication  by  a  servant  of  the  company : 
— Heldj  that  Edison's  telephone  was  a  **  telegraph  " 
within  the  meaning  of  the  Telegraph  Acts,  1868 
and  1869,  although  the  telephone  was  not  in- 
Tented  or  contemplated  in  1869.— Held,  also  that 
a  conversation  through  t)ie  telephone  was  a  *'  mes- 
sage,*' or  at  all  events  a  **  communication  trans- 
mitted by  a  telegraph,"  and  therefore  a  **  telegram  " 
^thin  the  meaning  of  Uiose  Acts ;  and  that  since 
the  company  made  a  profit  out  of  the  rents,  con- 
versations held  by  subscribers  through  their  tele- 
phones were  infringements  of  the  exclusive  wivi- 
lege  of  transmitting  telegrams  granted  to  the  jPost- 
master-General  by  the  Act  of  1869,  and  were  not 
within  the  exceptions  n^entioned  in  s.  5.  The 
Attornet-Genebal  v.  Edison  Telephone  Cou- 
PANT  OF  London        ....     "Bt,  D.  SMM 

TSLSPHONS— Rights  of  Postmaster-General  24A 
iSee  Telegbafh. 

TnCE — ^Power  to  enlarge  time— Appeal  from 
order  in  chambers  -  -  -  116 
See  Practice.    14. 

TITHS  BEVT-CEASOE— Payment  under  mistake 
— ^Delay  in  reclaiming      '•  -     284 

See  Monet  paid. 


TSAniO—Highway— Extraordinary  expenses- 
Excessive  weight  -  -  -  206 
See  HiGHWAT.    3. 

TBAMWAY— TVamira^  Ad,  1870  (33  ^  34  Vid. 
c.  78),  8.  54— User  of  WhedsBubstantiany/UMnqed.] 
Sect  54  of  the  Tramways  Act,  1870  (88  d;  84  Vict 
c.  78),  prohibits  the  user  of  the  tramway  by  un- 
lioensea  persons  with  carriages  "  having  flange- 
wheels  or  other  wheels  suitabto  only  to  run  on  Uie 
rail  of  such  tramway.**  The  appellant,  an  omni- 
bus proprietor,  attached  to  his  vehicle  a  lever  with 
arms  having  a  small  revolving  disc  or  roller  which 
the  driver  might  drop  into  the  groove  of  the  nul 
at  the  lower  side  of  each  fore-wheel  when  on  the 
tramway,  such  discs  operating  when  down  as  a 
flange  at  the  point  of  contact  with  the  rails,  but 
when  withdrawn  by  means  of  the  lever  leaving 
the  vehicle  free  to  travel  over  any  part  of  the 
road: — Held,  that  this  contrivance  (though  no 
obstruction  to  the  tramway)  was  within  the  pro- 
hibition of  the  statute.    Cottam  v.  Guest 

[C.  P.  D.  70 

TITBHPIKS  —  Distumpiked  road  —  Highway 
authority     -         -         -  -     W 

See  HiOHWAT.    2. 


WILL—Attetting  Wiinei»—l  Vict,  c  26,  «.  15— 
Marriage  of  Devisee  after  Atteetation  to  atttfting 
WUness,"]  Under  the  WiDs  Act  (1  Vict  c.  26), 
s.  15,  the  marriage,  after  attestation  of  a  will,  of  a 
devisee  to  the  attesting  witness,  does  not  afled 
the  validity  of  the  devise.  Thobpb  v.  Bes^- 
WICK  -         -  -  -  -     Q.  B.  D.  811 

WOBDS—*' Excessive  weight''        -  -     206 

See  HiGHWAT.    8. 

•^— **  Extraordinary  expenses  '     -  -     206 

See  HiGHWAT.    3. 

—  ••Interlocutory order"  -  -  -      75 

^PsAcnoB.    18. 

••Party  grieved"  -         -  -      21 

See  Penalties— AonoN  fob. 
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